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***

Founded in 1985 as an independent NGO, 
the U.S.-based Center for Victims of Torture 
(CVT) is the largest organization of its kind in 
the world. Through programs operating in the 
U.S., the Middle East, and Africa – involving 
psychologists, social workers, physical 
therapists, physicians, psychiatrists, and 
nurses – CVT annually rebuilds the lives and 
restores the hope of nearly 30,000 primary 
and secondary survivors of torture, other gross 
human rights violations, and severe war-related 
trauma. The vast majority of CVT’s clients in the 
United States are asylum seekers. 

For over 20 years, CVT clinicians have 
participated in the Refugee, Asylum, and 
International Operations Directorate Officer 
Training, leading the section on understanding 
torture survivor behavior in an asylum / 
refugee interview. 

Through 35 years of clinical practice, research, 
and evaluation, CVT is intimately familiar with 
the types of trauma refugees and asylum 
seekers experience, how trauma manifests, and 
the ways in which the U.S. asylum system fails 
to understand or accommodate trauma—and, 
often exacerbates it.    
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As a candidate, President Joe Biden pledged 
to “finish the work of building a fair and humane 
immigration system—restoring the progress 
Trump has cruelly undone and taking it further.” 
More specifically, he promised to “reassert 
America’s commitment to asylum seekers and 
refugees,” including by ensuring migrants’ 
dignity and “their legal right to seek asylum.”

An important step toward fulfilling those 
commitments is for the Biden / Harris 
administration to build a trauma-informed 
asylum system. 

Exposure to traumatic events and experiences 
– in the countries from which refugees and 
asylum seekers flee and/or along their migration 
journey – is prevalent among those populations 
and has profound impacts, both directly on 
survivors and indirectly on those who engage 
with them in a professional capacity. In order 
to maximize the asylum system’s fairness, 
accuracy, and efficiency, and to minimize harm 
to those who access or work within it, the 
system must be structured to account for and 
appropriately address trauma.  

What is trauma?

As described by the Substance Abuse and 
Mental Health Services Administration, trauma 
can result from an event, a series of events, or a 
set of circumstances when “experienced by an 
individual as physically or emotionally harmful 
or threatening.” Trauma often has “lasting 
adverse effects on the individual’s functioning 
and physical, social, emotional, or spiritual 
well-being.”1 How an event, a series of events, 
or a set of circumstances affects a person, 
though, often depends on how the individual 
experiences it, which can turn on a number 
of factors, including: individual biology and 
psychology; sociocultural differences; personal 
characteristics; and whether the event or events 
carry a particular meaning. 

Effects of trauma can include difficulty 
concentrating, nightmares, insomnia, memory 
loss, fatigue, anxiety, depression, and 
posttraumatic stress disorder (PTSD). As one of 
the foremost experts on the effects of trauma on 
the brain and body has described:

We have learned that trauma is 
not just an event that took place 
sometime in the past; it is also the 
imprint left by the experience on 
mind, brain and body. This imprint 
has ongoing consequences 

for how the human organism 
manages to survive in the present. 
Trauma results in a fundamental 
reorganization of the way mind 
and brain manage perceptions. 
It changes not only how we think 
and what we think about, but also 
our very capacity to think.2

Those who hear about, or are otherwise 
indirectly exposed to, the firsthand experiences 
of another person’s trauma can themselves 
experience trauma indirectly—a phenomenon 
known as secondary trauma. This is a natural 
by-product of working or regularly interacting 
with traumatized people. It can cause symptoms 
that mirror those of PTSD, such as feelings 
of isolation, anxiety, and helplessness; 
dissociation; and difficulty sleeping, among 
other physical conditions. 

Introduction



Designing a Trauma-Informed Asylum System in the United States | 2021 CVT 4

life that it can seriously harm healthy individuals, 
independent of other aspects or conditions of 
detention. 

Indefinite detention’s harmful psychological and 
physical effects can include: severe and chronic 
anxiety and dread; chronic levels of stress that 
have damaging effects on the core physiologic 
functions of the immune and cardiovascular 
systems, as well as on the central nervous 
system; depression and suicide; PTSD; and 
enduring personality changes and permanent 
estrangement from family and community that 
compromises the person’s ability to regain a 
normal life following release.

Refugees, including the asylum seekers among 
them, make excruciating and nearly impossible 
decisions to flee their homes. Whether due to 
war, torture, gender-based violence, or other 
forms of persecution, they can no longer remain 
safely in their countries. Many must escape 
quickly and with only the possessions they can 
carry. Their journey in search of safety is often 
long and perilous; women, LGBTQIA people, 
and other vulnerable groups are at heightened 
risk of violence and abuse along the way.

Over the last four years, refugees who have 

arrived at the United States’ southern border 
seeking asylum have been exposed to, and 
suffered, additional harms as a result of myriad 
cruel policies and practices. These include, but 
are not limited to: family separation, “Remain 
in Mexico” (which evidence suggests has led 
to thousands of kidnappings, sexual assaults, 
and other attacks on asylum seekers, some of 
which have resulted in deaths),3 prosecution 
and detention, and removal to unsafe countries 
without due process (in some cases without any 
process at all).

Longstanding features of the asylum system exacerbate trauma or are 
independently traumatizing

It is not surprising, then, that exposure to 
traumatic experiences and resulting trauma 
is widespread among refugees and asylum 
seekers. For example, CVT’s research indicates 
that as many as 44 percent of refugees and 
asylum seekers living in the United States are 
torture survivors, many of whom are in need of 
rehabilitation services.4 Other studies indicate 
a similarly significant torture prevalence rate 
among forced migrants (including asylum 
seekers) in high income countries.5 Of course, 
torture is only one of many sources of pre- and 
post-migration trauma.

Even before the Trump administration imposed 
its punitive and cruel asylum-related policy 
agenda, some longstanding features of the 
asylum system exacerbated trauma or caused 
trauma independently. For example:

Detention

Immigration detention is often indefinite in 
nature, and as such can cause severe and 
protracted health problems. The indeterminacy 
of indefinite detention can be overpowering—it 
creates such uncertainty, unpredictability, and 
loss of control over the basic aspects of one’s 

Exposure to traumatic events and experiences is prevalent among 
refugees and asylum seekers



Designing a Trauma-Informed Asylum System in the United States | 2021 5

The profound health consequences of indefinite 
immigration detention are intensified in people 
who have been traumatized before being 
detained. Indeed, multiple studies evaluating 
the detention of asylum seekers have 
demonstrated that detention has a particularly 
negative impact on trauma survivors.6 For 
example, a 2015 systematic study of research 
into the mental health impact of detention on 
asylum seekers found “evidence to suggest an 
independent deterioration of the mental health 
due to detention of a group of people who are 
already highly traumatized. Adverse effects on 
mental health were found not only while the 
asylum seekers were detained … [but also] 
extending well beyond the point of release into 
the community.”7 

These findings are consistent with CVT’s clinical 
experience. According to CVT’s Director of 
Client Services, Dr. Andrea Northwood: 

One of the features of PTSD is that its 
symptoms (nightmares, flashbacks, 
feeling the same terror one felt during a 
previous trauma, etc.) are often triggered 
by exposure to reminders of that trauma. 
Immigration detention facilities are 
replete with these reminders: uniformed 
guards, institutional settings, guns, 
limited control or movement, shackles, 
wearing a prison-like uniform, being 
threatened with forced removal (routinely 
regarded as a death sentence for CVT 
asylum-seeking clients), being under the 
control of a government authority. These 
are all common features of traumatic 
events that persons who are fleeing 
political persecution and human rights 
violations have already experienced. 
In my experience, trauma survivors in 
institutional settings such as locked 
hospital wards or prisons experience 
significant exacerbation of their PTSD 
reexperiencing and hyper-arousal 
symptoms in the presence of these 
triggers, with accompanying heightened 
distress and emotional dysregulation. 
It has been my consistent clinical 
observation in treating asylum seekers 
that symptoms of Major Depression 

and PTSD [also] increase substantially 
in environments of deprivation and 
boredom.... Sitting around all day with 
nothing to do is described as a major 
stressor (at best) and even a cause of

 insanity (“going crazy”) by our asylum-
seeking trauma survivors, as they use 
“keeping busy” and meaningful activity 
to distract themselves from involuntary, 
disturbing traumatic memories as well as 
profound sadness and loss.

Of course, medical neglect and abuse – among 
other well-documented inhumane conditions of 
confinement,8 including the use of isolation – 
which increasingly appears to be widespread 
throughout the immigration detention system, 
only makes the system more dangerous and 
damaging. And because detained immigrants 
are often held in detention facilities far from 
their family members, or in remote locations 
that are difficult to access, immigration 
detention can also result in family separation, 
which itself has a devastating impact on 
families. Because social support is an essential 
component of managing and recovering from 
trauma, highly-traumatized populations are 
particularly vulnerable to the adverse effects of 
family separation.

Interactions with Customs and Border 
Protection (CBP)

For the many asylum seekers who have 
been exposed to traumatic experiences 
involving police or military forces, militias, 
gangs, and similar actors, interactions 
with uniformed and/or armed government 
personnel – like CBP – can be triggering. This 
is true irrespective of the manner in which 
CBP officers engage with asylum seekers, 
but especially concerning given CBP’s long 
history of mistreating asylum seekers, which 
has peaked under the Trump administration.9   

Immigration court proceedings

At present, asylum seekers looking for refuge 
in the United States can pursue relief in two 
different ways: by filing an asylum application 
with United States Citizenship and Immigration 

joseph mcmahon
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Services (USCIS) once they are inside the 
country (the affirmative process) or by filing 
for asylum in immigration court once they are 
placed in removal proceedings (the defensive 
process). Individuals who turn themselves in to 
U.S. authorities at the border or while crossing 
the border fall under the second category and 
so, if they pass their credible fear interview, 
must then present their case before the 
immigration court.

Court proceedings are inherently adversarial. 
Asylum seekers must describe the details of 
their traumatic experiences, often multiple 
times and through an interpreter, to government 
lawyers who are attempting to demonstrate that 
they do not qualify for or otherwise deserve 
asylum and to judges who are evaluating their 
every word and behavior. Even the courtroom 
setting itself – a witness stand that sits next to 
but is purposefully lower than the judge’s bench, 
and directly facing the lawyer’s podium or table 
– coupled with the formality of the proceedings, 
contributes to an atmosphere of confrontation.   

Not only can this combative process exacerbate 
trauma, but by doing so it also (as explained 
below) undermines the search for truth.

The asylum backlog

Most asylum seekers face a years-long and 
often painful period of waiting while their asylum 
claims work their way through the system. 
Unless and until they are granted asylum, 
they cannot bring immediate family members 
living abroad into the United States, no matter 
the degree of danger those family members 
might face (which at times is acute). As Alison 
Beckman, M.S.W., L.I.C.S.W., CVT Senior 
Clinician for External Relations, explains: 
“Clients tell us about years of waiting, without 
their families, without their children. They feel so 

alone, without hope. The asylum process in the 
United States is like a void, nothing but waiting.”

Several of CVT’s asylum-seeking clients have 
described in their own words the anguish 
and grief associated with family separation 
of this sort, which is often made worse by 
uncertainty surrounding their own status in the 
United States:
•	 After five years waiting for asylum 

without her husband and six children, 
who had to stay behind in their country 
in Africa, Mary10 told CVT: “I can’t 
concentrate. I am depressed and 
exhausted. How can I stay in this 
situation? It’s hard to keep living a life 
interrupted like this. What is my life for, 
here without my kids?”

•	 Adam11 described his asylum-seeking 
process similarly: “It is painful, stressful….  
I have had suicidal thoughts at times, 
living a life without my family, not knowing 
how long that will be. At the same time, 
I continue to worry for the safety of my 
family back home. No guarantee for their 
safety. My absence puts them at risk. I 
can’t plan for my future.”

In CVT’s experience, the prolonged 
uncertainty as to when and if asylum seekers 
will see their families again can cause such 
acute feelings of hopeless and depression 
that it can result in suicidality. 

Work permit delays

Asylum seekers are not permitted to work in 
the United States without first obtaining an 
employment authorization document (EAD). 
Until 1994, asylum seekers could file their 
asylum and work authorization applications 
at the same time. Through a change to that 
regulation, and in 1996 a similar amendment 

“I can’t concentrate. I am depressed and exhausted. How can I 
stay in this situation? It’s hard to keep living a life interrupted 
like this. What is my life for, here without my kids?”
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to the Immigration and Nationality Act (INA), 
asylum seekers are no longer eligible to 
receive an EAD until 180 days after filing an 
asylum application. The Trump administration 
issued administrative rules to delay this 
process even further for some, and that would 
prohibit obtaining an EAD altogether for others 
(including through the imposition of a substantial 
filing fee).  

Inability to obtain timely work authorization is 
needlessly harmful to asylum seekers who have 
suffered trauma. According to Dr. Northwood:

For torture survivors who have fled 
for their lives into exile, the period of 
time between arriving in a country of 
refuge and obtaining asylum is one 
of extreme psychological vulnerability 
and fragility. This is when survivors 
are most at risk, most distraught by 
recent trauma and losses, and least 
supported: they lack adequate food, 
clothing, shelter, health care, social 
support, employment authorization, 
legal support and legal assistance. They 
usually have medical and psychological 
wounds from their torture that have 
not received any treatment. This often 
puts their lives literally at risk: they can 
present at our doors with life-threatening 
physical conditions and life-threatening 
psychological symptoms, including 
suicidality and torture-related flashbacks 
that result in dangerous activities such 
as walking into traffic or leaving shelter at 
night in a semi-conscious state.

Delays in the grant of an EAD “deliberately 
increase this period of extreme risk,” she 
continues, “which is both immoral and inhumane.” 

CVT clinicians Jennifer Scofield, M.S.W., 
L.G.S.W. and Amy Kamel, M.A., M.S.W., 
L.I.C.S.W. provide an example of the 
catastrophic impact of such policies:

In exchange for shelter and the limited 
food from her host, one of our clients 
is expected to provide child care at all 
times to the host’s young child. Often 

the client will wake up in the morning 
and find that she is alone with the child, 
and she is therefore unable to leave in 
order to attend scheduled medical or 
mental health appointments. The client 
has stated that this is expected of her 
because she does not pay rent….

The client was a successful professional 
in her home country, but has not 
been able to continue in her field in 
the United States. Her ability to leave 
home is extremely limited. Her HIV is 
worsening, and she is in constant pain. 
She suffers from a lack of independence 
because of the exploitation and control 
in her [current] living situation, and 
PTSD symptoms have shown little to 
no improvement. She has ongoing 
nightmares of her torture, made worse by 
the stress of her living situation. 

This client did not receive her work 
permit until 8 months after applying 
for asylum. Despite working with a 
vocational counselor and social worker 
to apply for jobs, she is not working. 
Had she been able to access a work 
permit sooner, this client could potentially 
have found employment while she was 
physically well; this would have increased 
her access to basic needs, medical 
care, mental health care, and shelter, 
and therefore she may have avoided 
exploitation, isolation, and the decline in 
her physical and mental health. 
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Secondary traumatic stress results from 
exposure to the traumatic experiences of 
others. In CVT’s experience, secondary trauma 
is inherent and unavoidable among people 
who interact regularly with refugees and 
asylum seekers. In the asylum context, those 
affected range from asylum officers, to lawyers, 
to judges, to clinicians. The very nature of 
working within the asylum system is to elicit, 
ask questions about, evaluate, and record some 
of the very worst traumatic experiences an 
individual has survived. 

On a recent assessment trip to the U.S. 
southern border, CVT observed that 
secondary trauma is especially widespread 
among stakeholders working there and was 

exacerbated by the Trump administration’s 
myriad, ever changing, and cruel border-
related policies and practices. A 2008 study of 
immigration judges found levels of secondary 
trauma that are higher than among other 
groups studied, including prison wardens and 
physicians working in busy hospitals.12

The impacts of secondary trauma are wide 
ranging and can include nightmares, intrusive 
thoughts, inability to concentrate, changes 
in how one sees the world, numbness, and 
cynicism. These effects are inevitable but can 
be mitigated. If not mitigated, there is a risk that 
one’s judgment and decision-making processes 
could be impaired. 

How trauma can manifest during the asylum-seeking process

Trauma can manifest during the asylum-seeking 
process in a variety of ways. For example, it is 
not uncommon for asylum officers, government 
lawyers, and immigration judges to experience 
the following when interviewing or otherwise 
questioning asylum seekers: 

•	 The asylum seeker’s story contains 
ambiguities, to the point that it does not 
seem to add up.

•	 They answer some open-ended 
questions with one word answers.

•	 They provide lengthy answers to other 
questions, but the answers are hard to 
follow—places, dates, and times blur.

•	 Their emotional behavior does not make 
sense; they show no emotion at all when 
discussing distressing events, but exhibit 
significant emotion about things that 
seem mundane.

•	 They are not fully present, appearing to 
drift in and out mentally. 

•	 Their story contains significant, 
seemingly inexplicable gaps. 

These behaviors – which can intensify the 
more adversarial the setting – are at times 
mistakenly interpreted as signs of dishonesty 
or a lack of credibility, when in fact they are 
hallmarks of trauma. They surface during 
the asylum process because features of the 
system heighten conditions of stress and serve 
as reminders, implicitly or explicitly, of past 
traumatic experiences.

There is a robust scientific literature about 
the ways in which trauma can manifest. 
Traumatic memories are often encoded in the 
form of images and sensations—fragmented 
and without context. For example, a victim 
raped by a man wearing a red shirt may be 
triggered by seeing a man in a red shirt, but 
cannot recall and relay specific details of the 
rape. Overgeneralized memory is sometimes 
a biological protective mechanism, allowing 
a trauma survivor to avoid recalling specific, 
painful details. When that process repeats over 
time, an overgeneralized memory retrieval style 
can become ingrained.  

Secondary trauma is prevalent among those who engage regularly 
with refugees and asylum seekers
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Other effects of trauma contribute to survivors’ 
limited ability to describe what happened 
to them in a cohesive, linear narrative. For 
example, some will respond differently to 
stressful situations (which include asylum 
interviews and hearings). “Under normal 
conditions people react to a threat with a 
temporary increase in their stress hormones. 
As soon as the threat is over, the hormones 
dissipate and the body returns to normal. The 
stress hormones of traumatized people, in 
contrast, take much longer to return to baseline 
and spike quickly and disproportionately in 
response to mildly stressful stimuli.”13 Others 
suffer debilitating shame, and are “reluctant 
to speak directly of feeling ashamed, since to 
acknowledge shame is (in their eyes) to admit 
that there is something to be ashamed of.”14 

In addition to trauma, a host of other factors 
could impact the way in which asylum seekers 
present their cases that could be interpreted 

A system that is trauma-informed “realizes the widespread 
impact of trauma and understands potential paths for recovery; 
recognizes the signs and symptoms of trauma in clients, 
families, staff, and others involved with the system; and 
responds by fully integrating knowledge about trauma into 
policies, procedures, and practices, and seeks to actively resist 
re-traumatization.”

as the individual having a lack of candor. They 
include responsiveness or demeanor related 
to culture, the power differential between the 
asylum seeker and the government official, 
gender dynamics, the asylum seeker’s level of 
formal education, the existence of a brain injury, 
or other cognitive and medical issues. 

Trauma can manifest during the asylum-seeking 
process in other ways as well. For some 
survivors, especially those not represented by 
counsel and without additional support, the 
features of the asylum system that exacerbate 
trauma or cause trauma independently may 
become so overwhelming that they abandon 
their case altogether. And as discussed above, 
the prevalence of secondary trauma among 
those who work in the system can both harm 
them and impair their ability to make fair and 
accurate assessments and decisions in asylum 
seekers’ cases.

Priority recommendations for designing a trauma-informed asylum 
system

Reversing the Trump administration’s myriad 
punitive and cruel asylum-related rules, policies, 
and practices is necessary to building a trauma-
informed asylum system, but it is not sufficient. 

A system that is trauma-informed “realizes the 
widespread impact of trauma and understands 
potential paths for recovery; recognizes the 
signs and symptoms of trauma in clients, 
families, staff, and others involved with the 

system; and responds by fully integrating 
knowledge about trauma into policies, 
procedures, and practices, and seeks to actively 
resist re-traumatization.”15

Consistent with and building on 
recommendations16 that more than 100 NGOs 
(including CVT) have made to transform the 
nation’s immigration system broadly, as well as 
more specific humanitarian protection-focused 
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recommendations from partner organizations,17 
CVT urges the Biden / Harris administration to 
prioritize the following five steps toward a trauma-
informed asylum system:   

1. Provide initial and ongoing training to all 
government personnel who regularly engage 
with asylum seekers on: recognizing signs 
of trauma exposure; understanding common 
behaviors of people exposed to trauma; and, 
sensitive or trauma-informed principles for 
interacting.

All government personnel who regularly engage 
with asylum seekers should receive basic training 
on the psychological and physical effects of 
torture and other traumas, and on how to engage 
with trauma survivors in a non-adversarial 
manner. Such training is especially critical for 
law enforcement personnel. The training should 
include, for example, how to ask questions 
in a non-interrogative manner; incorporating 
boundaries, transparency and choice; and 
allowing for breaks as needed.

Subsequent to basic training, additional training 
should be tailored to the specific role of those 
who regularly engage with asylum seekers. 
For example, for those whose role is to elicit 
information or evaluate claims – including but not 
limited to asylum officers, lawyers, and judges – 
particularly when the focus is traumatic material, 
training should be provided on how trauma 
impacts an asylum seekers’ ability to narrate and 
recount their stories. This is particularly important 
because those impacts may be contraindicated 
by current guidance that credibility can 
be determined by candor, demeanor, and 
responsiveness. In addition to the impact of 
trauma, training on how culture, power, gender, 
and other factors may impact an interview should 
also be included.  

Government officials who engage with asylum 
seekers in a medical (including mental health) 
capacity also need specific types of training, which 
will differ depending on the role of the provider.

In all cases, training should be ongoing, with an 
initial session upon hiring and then at regular 
intervals. It should also be responsive to the 

needs of the government personnel as they gain 
field experience with asylum seekers and when 
the work shifts from the more theoretical (when 
first hired) to applied experience. For example, 
all asylum and refugee officers should receive 
training when initially hired, coordinated at the 
headquarters/national level, and then subsequent 
trainings at the individual regional offices on a 
regular repeating basis—ideally quarterly but at 
least bi-annually. 

2. Provide secondary trauma and resilience 
training and support, initially and at regular 
intervals, to all government personnel who 
routinely engage with asylum seekers.

In CVT’s experience, secondary trauma training 
is typically conducted as an afterthought to 
more general training on trauma. It is often at 
the end of the agenda and rarely goes beyond 
“Secondary Trauma 101” training focused on 
what the individual should be doing for self-care. 
It often focuses on activities outside of work in the 
form of an exhausting list of ‘to-dos’ that have the 
potential to create more stress.

Secondary trauma and resilience training and 
support need to be expanded and emphasized 
for all government personnel who regularly 
engage with asylum seekers, including but 
not limited to asylum officers, CBP officers, 
Immigration and Customs Enforcement officers, 
immigration judges, and medical personnel. No 
amount of yoga or hot baths can ‘wash away’ 
the trauma to which those in the asylum system 
have been exposed. Appropriate training should 
be provided upon hiring and then repeated 
regularly, and adjusted accordingly, as the 
impact of secondary trauma changes over time. 
Secondary trauma training should be directed 
not only at individuals but also at the level of 
agencies/organizations; adjustments should be 
made at the organizational level to help support 
staff in their difficult jobs. This in turn could help 
reduce the expense and loss of experience and 
knowledge associated with staff turnover and 
ensure that the judgement and ethical decision-
making of personnel are in-tact.

3. Provide trauma survivors with government-
funded rehabilitation services, including as a 
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form of redress for migrants traumatized by 
Trump administration policies and practices.

The executive branch should work with Congress 
to establish a program to provide asylum 
seekers and asylees access to rehabilitation 
services to address physical and psychological 
harms arising out of their exposure to traumatic 
experiences, whether in their home countries, 
along their migration journey, or as a result 
of cruel Trump administration policies and 
practices. The provision of such services is not 
only a humanitarian imperative and a necessary 
form of redress for those the U.S. government 
has harmed, but also a smart investment. For 
example, rehabilitation services for asylum-
seeking torture survivors have been proven to 
reduce survivors’ symptoms and improve their 
social functionality dramatically, which leads to 
more stable employment, deeper community 
engagement, and substantial health care cost 
savings.18 

The program should be housed in the 
Administration for Children and Families’ Office 
of Refugee Resettlement (ORR) but should 
operate in close coordination with USCIS. 
Rehabilitation services should be provided by 
non-governmental organizations and entities 
with appropriate clinical expertise that contract 
with the federal government.  

Asylum seekers and asylees should be provided 
with information on the availability of rehabilitation 
services at all points of contact with the asylum 
system, including but not limited to: upon arrival 
(at the border or when otherwise first presenting 
for asylum), at all ORR facilities, accompanying 
any communication from or appointment with 
USCIS, and when asylum is granted. 

All medical providers who interact with asylum 
seekers during the asylum process should be 
equipped to provide information about and 
referrals to rehabilitation services, and be trained 
(per Recommendation 1) to recognize signs of 
trauma symptoms.

The program should be oriented toward 
capacity development, such that government 
funding provides an ongoing base of support – 

conditioned on certain performance standards 
– that can empower providers to grow over 
time and help more clients than government 
funding alone would otherwise allow. Recipient 
organizations should be required to conduct 
some degree of fund development on their own, 
and to engage with their local communities in 
ways that build support for asylum seekers.  

In the immediate term, and until a program of 
the sort described above is formally established, 
the administration should look for creative 
ways to partner with local mental health and 
psychosocial service providers with relevant 
expertise, including as feasible by reallocating 
existing funding from areas of immigration 
enforcement. This could include service providers 
at the border and proximate to local asylum 
offices. Organizations currently funded to provide 
rehabilitation services to torture survivors through 
ORR’s Services for Survivors of Torture Program 
would be one place to start.  

4. Phase out immigration detention.

Given the profound harm that immigration 
detention causes – both independently and by 
exacerbating previous trauma – the system 
needs to be phased out. As described in the 
2021 Immigration Action Plan, to which CVT is 
signatory:

Over decades, our nation’s civil 
immigration system has become an 
arm of the penal incarceration system, 
largely driven by lobbying and profit 
motives of the prison industrial complex. 
Hundreds of thousands of immigrants 
each year, many seeking protection from 
persecution or torture, are detained in 
jails and prisons across the country that 
are notorious for deplorable, inhumane 
conditions. A new administration should 
end mass incarceration in our nation’s civil 
immigration system.19 

The administration can dramatically reduce 
the detained population quickly by immediately 
ending family detention and cutting ties with the 
private prison industry; eliminating bond for those 
eligible for release; and applying a presumption 
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of liberty when revisiting the status of currently 
detained immigrants and during initial 
assessments of those newly arriving. In its first 
budget request to Congress, the administration 
should propose dramatically reduced funding 
for Immigration and Customs Enforcement’s 
detention budget, and over the longer-term work 
with Congress to eliminate mandatory detention. 

5. To the maximum extent possible, eliminate 
features of the asylum system that are 
unnecessarily adversarial or otherwise 
exacerbate or cause trauma.

The Biden / Harris administration should 
formally reject the whole of Trump’s asylum-
related agenda, from ending the “Remain 
in Mexico” policy, to lifting unnecessary and 
discriminatory COVID-related border rules 
and restrictions (such as so-called “Title 42 
expulsions”), to stopping obstructive border 
practices like “metering”—and everything in 
between.

But even before Trump took office, the 
asylum system was far too structurally 
adversarial. The ways in which asylum seekers 
engage the system, and the associated 
policies and practices through which their 
claims are processed, should be rooted 
instead in philosophies of cooperation and 
humanitarianism. Making this shift would both 
limit re-traumatization and make the system 
more fair, accurate, and efficient.

The following steps are critical toward that end:

Emphasize resetting institutional culture

President Trump relentlessly promoted a culture 
of cruelty and impunity that took hold in certain 
areas of, and with certain personnel operating 
in, the U.S. asylum system and related areas 
of the broader immigration system. The Biden 

/ Harris administration needs to prioritize 
and emphasize a culture shift – to one of 
humanitarianism and cooperation, justice, and 
respect – from the highest levels of leadership 
on down.    

Shift to a reception center model at the border

When refugees arrive at U.S. borders, the 
system they encounter should reflect a national 
commitment to welcoming those seeking 
safe haven in the United States. They should 
be treated as human beings in need, not as 
security risks. The most important step in this 
transformation is to shift from a “processing” 
or “detention” model to a “reception” model. 
More specifically, border policies, practices, and 
structures should: 

•	 Treat refugees humanely; 
•	 Provide them initial medical and 

humanitarian needs assessments 
(performed by trained personnel, 
per Recommendation 1, and offering 
where appropriate information 
about rehabilitation services per 
Recommendation 3);

•	 Minimize the amount of time they spend 
in government custody (transitioning 
them quickly to non-profit, non-
governmental contractors where more 
in-depth needs assessments can take 
place);

•	 Ensure due process as their cases are 
heard; and

•	 Clearly communicate to them – in a way 
each person can understand – what 
will happen at each step in the asylum 
process. 

Refugees who need social services or case 
support should be placed in community-based 
programs. And any COVID-19 related measures 

This protracted period of uncertainty – particularly when 
asylum seekers are separated from families, as many are – 
can exacerbate pre-existing trauma symptoms and otherwise 
obstruct recovery.
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should follow the recommendations of public 
health experts.20

Process all asylum applications through USCIS

The best way to eliminate the harms, 
inefficiencies, and inaccuracies associated with 
adjudicating asylum cases in immigration court 
is to process all asylum applications through 
USCIS. There the process is significantly less 
litigious and can be made even more non-
adversarial – for example, through changes 
in how interviews are conducted and in what 
settings – in ways that will reduce harms to 
asylum seekers and better facilitate fair and 
accurate decisions on their applications. 

Immediate steps toward making this shift should 
include reserving referral to immigration court 
to cases where it is legitimately necessary (and 
consistent with turning away from overbroad 
enforcement practices), such as by resolving 
discrepancies in favor of the asylum-seeker 
and resolving jurisdictional issues in favor of 
adjudicating applications with USCIS.  

The administration should also support 
legislation that allows cases to remain with 
USCIS’s Asylum Division, such as the Refugee 
Protection Act.   

Issue new guidance on “assessing credibility” 

The REAL ID Act modified the INA with regard 
to factors that an immigration judge may 
consider in determining the asylum seeker’s 
credibility. In short, the REAL ID Act gave 
heightened importance to inconsistencies 
in an asylum seeker’s claim, even if those 
inconsistencies were minor or immaterial to the 
heart of the claim. 

In practice, asylum seekers, especially from 
non-western cultural backgrounds, with 
limited English skills, with PTSD, or with other 
conditions, may make what are perceived to be 
errors in the telling and retelling of their stories, 
or demonstrate behaviors that are perceived to 
indicate dishonesty, when neither is true nor a 
reliable indicator of credibility. 

The Biden / Harris administration should issue 

guidance requiring credibility assessments and 
determinations to be made in an appropriately 
culturally sensitive manner and consistent 
with current scientific literature on behavioral 
indicators of truth-telling, and the neuroscience 
of trauma and traumatic memory.
Such guidance can be developed consistent 
with the current statutory language in the INA, 
but the administration should also support an 
accompanying legislative revision, such as that 
contained in the Refugee Protection Act.

Dramatically reduce the asylum case backlog

USCIS is facing a backlog of over 370,000 
asylum cases yet to be processed. In early 
2018, USCIS began implementing the last-
in-first-out (LIFO) policy, which has allowed 
for recent cases to be adjudicated quickly but 
extended even further the wait time for some 
asylum seekers whose cases have been 
pending for years. This protracted period of 
uncertainty – particularly when asylum seekers 
are separated from families, as many are – can 
exacerbate pre-existing trauma symptoms and 
otherwise obstruct recovery.

There are a number of steps that the new 
administration can, and should, take to 
dramatically reduce the backlog. Most 
immediately, the administration should create 
two parallel tracks to the LIFO policy, one 
that starts with the other end of the backlog, 
focusing on the cases that have been waiting 
longest, and another that prioritizes children. 
Each of these tracks should be pursued 
simultaneously and cases should be processed 
according to the case-types presented at 
each asylum office, with appropriate health 
and safety measures, notwithstanding the 
COVID-19 pandemic.

In order to facilitate this adjudication strategy, 
the administration should look to ways to 
streamline the interview process, including 
ensuring that all security vetting mechanisms 
are efficient and truly necessary. It should also 
develop a strategy for quickly increasing staff 
capacity, both through additional hiring and by 
implementing practices – like the secondary 
trauma and resilience training described in 
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Recommendation 2 – that maximize staff 
retention. 

Support minimizing the waiting period for work 
permits

The Biden / Harris administration should work 
with Congress to amend the INA so that asylum 
seekers can simultaneously file an asylum 
application and an application for an EAD, 
and to allow asylum seekers to receive work 
authorization unless and until the government 
determines that an application is frivolous.
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Dangerous decisions: A theoretical framework for
understanding how judges assess credibility in the
courtroom

Stephen Porter* and Leanne ten Brinke
Department of Psychology, Dalhousie University, Nova Scotia, Canada

Purpose. Numerous wrongful convictions have brought into question the ability of
judges and juries to accurately evaluate the credibility of witnesses, including
defendants. Dangerous decisions theory (DDT) offers a theoretical framework to build
our understanding of the decision-making process that can culminate in such injustices.

Arguments. According to DDT, the reading of a defendant’s face and emotional
expressions play a major role in initiating a series of ‘dangerous’ decisions concerning
his/her credibility. Specifically, potent judgments of trustworthiness occur rapidly upon
seeing a defendant’s face, subjectively experienced as intuition. Originally evolved to
reduce the danger to the observer, the initial judgment – which may be unreliable – will
be enduring and have a powerful influence on the interpretation and assimilation of
incoming evidence concerning the defendant. Ensuing inferences will be irrational, but
rationalized by the decision maker through his/her subjective schemas about
trustworthiness and heuristics for identifying deceptive behaviour. Facilitated by a
high level of motivation, a non-critical, tunnel vision assimilation of potentially
disconfirming or ambiguous target information can culminate in a mistaken evaluation
of guilt or innocence.

Conclusions. Empirically based education and responsible expert testimony could
serve to reduce such biases and improve legal decision-making.

One of the pillars of society is a legal system that makes fair and accurate decisions
concerning guilt and innocence. Despite the centuries-old assumption that our courts
live up to this expectation, there are good reasons to question its validity. First, it is not
possible to empirically evaluate the accuracy of trial outcomes. Secondly, the courts, like
science, do not hold the self-expectation of infallibility in their decisions. However,
whereas psychological science has long relied on an acceptable error rate of 5%, the
courts maintain the enigmatic ‘beyond a reasonable doubt’ criterion. The imprecision of
this definition acknowledges that doubt is permissible, but only to the extent that it
would be unreasonable to conclude otherwise. The definition also recognizes that
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errors will occur in ‘some’ proportion of cases. Third, in numerous contexts human
decision-making is highly irrational (e.g. Englich, Mussweiler, & Strack, 2006; Kahneman
& Tversky, 1982). Thus, to maintain the assumption that legal decision-making is
generally sound, one must accept that its accuracy is not testable, that the reasonable
doubt standard ensures that only few errors occur, and that judges and jurors have the
knowledge and ability to overcome normal biases to make rational decisions.

While, undoubtedly, the legal system itself has a vested interest in maintaining this
assumption, there is good reason to believe that the decision-making process leading to
findings of guilt and innocencemay be fundamentally flawed. This assertion is based on the
observation that ultimate decisions of guilt are guided by subjective decisions by judges
and juries of whom and what to believe during a trial. What is the ‘truth’? In this paper,
the manner in which judges and juries evaluate witness credibility is critically examined
and presented in a theoretical framework called dangerous decisions theory (DDT).

The critical role of credibility assessment in legal decision-making

A key role of judges and jurors during a trial is to decide whether various witnesses are
lying or telling the truth, a task known as credibility assessment. As pointed out in R. v.
Morrissey (1995), credibility is not synonymous with ‘reliability’: ‘When one is
concerned with a witness’s veracity, one speaks of the witness’s credibility. When one is
concerned with the accuracy of a witness’s testimony, one speaks of the reliability of
that testimony. Obviously, a witness whose evidence on a point is not credible cannot
give reliable evidence on that point. The evidence of a credible, that is honest witness,
may, however, still be unreliable’ (p. 205). So, how does a judge or juror knowwhether a
witness is providing an honest version of events and is not engaging in perjury and lying
through his/her teeth? This issue is not trivial; in an adversarial system, most trials
feature contradictory testimony by witnesses. Further, in many cases, there is little or no
evidence other than conflicting stories told by the complainant and defendant, and
decision-making is guided almost entirely by credibility assessments. For example, the
judge in the Air India mass murder case (R. v. Malik & Bagri, 2005) concluded that the
case essentially reduced to a credibility contest: ‘ : : : the determination of guilt devolves
to the weighing of the credibility of a number of witnesses who testified in these
proceedings.’ In countries such as Canada with no statute of limitations, legal decision
makers face the task of assessing allegations that go back decades. In many such cases,
witness testimony usually represents the evidence, with one person claiming that an
event happened and the other denying its occurrence. While such trials may be extreme
in that their outcomes rely almost completely on credibility assessment decisions, it
might be argued that credibility assessment is the ‘bread and butter’ task for judges and
juries in all trials.

Given the central role of credibility assessment in judicial decision-making, it is
important to examine both the manner in which it is viewed and approached in practice
by the court. In reviewing the Supreme Court of Canada’s rulings on the matter, it
becomes clear that the dominant judicial attitude is that assessing credibility is a
straightforward matter. In R. v. Marquard (1993), the Supreme Court, relying on
observations from British common law, concluded that the determination of the honesty
of a witness is common sense: ‘Credibility is a matter within the competence of
laypeople. Ordinary people draw conclusions about whether someone is lying or telling
the truth on a daily basis’ (p. 248). Further, in the Supreme Court case R. v. Francois
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(1994), Justice McLachlin stated: ‘In the end, the jury must decide whether it believes
the witness’s story in whole or in part. That determination turns : : : on the demeanour
of the witness and the common sense of the jury’.

This common sense argument advocated by Canada’s highest court may be
interpreted as the first sign of ‘danger’ in this context; it is incompatible with the
empirically based conclusion that credibility assessment is a highly complex and often
unreliable task, with errors occurring in about 45% of assessments (e.g. Bond &
DePaulo, 2006; Vrij, 2000). For example, judges, police officers, and other professional
groups perform around the level of chance in judging the credibility of videotaped
speakers (Ekman & O’Sullivan, 1991). While it is not possible to know the frequency of
mistakes concerning credibility in the courtroom, numerous wrongful convictions
suggest that credibility assessment is a highly fallible process and by no means a matter
of mere common sense. Such cases also highlight the gravity of the consequences of
flawed credibility assessments. In a 2001 inquiry into a wrongful murder conviction in
Canada, Justice Cory observed that witnesses commonly use deception, and many are
‘smooth and convincing liars’ who have fooled judges and juries (Wilson, 2003). Thus, it
is essential that the beliefs of members of the judiciary be scrutinized to illuminate the
manner in which they approach the task of evaluating credibility.

How does the judiciary assess credibility?

It is widely recognized that human decision-making is subject to a host of biases to the
extent that it often is irrational (e.g. Kahneman & Tversky, 1982). Although they no
doubt strive to maintain objectivity, judges and juries are not immune from such normal
human biases. For example, research on sentencing indicates that judges are heavily
influenced by schemas based on their past experiences with defendants and
complainants (e.g. Greenberg & Ruback, 1982; Konecni & Ebbesen, 1982). Further,
judges are susceptible to critical thinking errors and a reliance on false stereotypes
(e.g. Granhag & Stromwall, 2004; Vrij, 2000, 2004; Vrij & Mann, 2004).

In attempting to understand the nature of judicial and jury decision-making,
researchers have differed in their views of the nature of the major biasing influences.
Some models suggest that a single powerful piece of evidence is overvalued in decision-
making, and all other evidence is discounted (Dhami & Ayton, 2001). This ‘fast and
frugal’ heuristic seems best applied to judicial decisions in expeditious hearings such as
bail hearings (Dhami, 2003; Gigerenzer, Todd, & ABC Research Group, 1999).
Increasingly complex models have been formulated in order to elucidate more complex
trial decision-making. Pennington and Hastie (1992) argued that decision makers
construct ‘stories’ of the events in question based on information provided by the
prosecution and defence that may or may not accord with factual reality. These stories
are then assessed in terms of their coherence and how well they accommodate all of the
presented evidence to determine the degree of the validity of the narrative. Wagenaar,
Van Koppen, and Crombag’s (1993) anchored narratives model resembles Pennington
and Hastie’s (1992) story model, but emphasized that generated stories must be
anchored by common sense generalizations about the world. Alternately, Petty and
Cacioppo’s (1986) elaboration likelihood model suggests that the persuasion of a judge
or jury can take place centrally, through careful evaluation of evidence and
corresponding arguments, or peripherally and less validly, through erroneous
characteristics such as witness attractiveness. While they suggested that high motivation

Dangerous decisions about credibility 121



and the decision makers’ trait need for careful consideration of the evidence at hand
(need for cognition) would increase objectivity, mock jurors who scored high on a
measure of need for cognition were influenced more heavily by legal arguments
presented before case evidence than contrary arguments presented later (Kassin, Reddy,
& Tulloch, 1990). That is, they were heavily influenced by initial impressions. This
finding suggests that while motivation and a need for cognition may result in close
scrutiny of the presented evidence, this appraisal may be coloured by initial, biased
impressions. As the authors stated, ‘Perhaps it is precisely because high-NC people are
relatively active processors of information that they form opinions early, engage in
confirmatory hypothesis-testing, and find support in ambiguous evidence’ (p. 52).

Not surprisingly, decision makers may be completely unaware of the power of their
biases in the courtroom. Kaufmann, Drevland, Wessel, Overskeid, and Magnussen
(2003) found that perceived credibility of complainants in rape cases is based largely on
the expressed emotion of the complainant (as opposed to the objective evidence), but
that (mock) judges were not cognizant their own bias. Thus, it is an important objective
to assess the information influencing judicial credibility assessment decisions in order to
highlight the factors that likely lead to inaccurate decisions. In order words, what
specific types of information do judges rely on in their credibility decisions?

Witness demeanour and the ‘face of deceit’
From court transcripts, it is apparent that judges rely heavily on a witness’s demeanour
and face in deciding whether his/her testimony is credible. In R. v. B. (K. G.) (1993), the
Supreme Court of Canada concluded that judges and juries must be able to view a
witness clearly to ‘adequately evaluate body language, facial expressions and other
indicators of credibility that are not apparent from a written transcript.’ But to what
aspects of the body and face do judges and juries attend? The importance of this
question is bolstered by the observation that a reliance on behavioural cues lacking in
validity could comprise credibility assessment in the courtroom. Laypersons generally
associate lying with nervous behaviours such as speech disturbances, longer pauses,
gaze aversion, and body movements/shifting, whereas research generally indicates an
opposite behavioural pattern (e.g. Vrij, 2000, 2008). Canadian judges are not immune to
such misperceptions, for example, viewing nervousness as an important indicator of
deception. In R. v. Jaharianha (2001), the judge stated: ‘Mr. Corkum and Mr. Jabarianha
were less than believable. Each exhibited classic signs of discomfort when
challenged : : : Each was evasive at times or his eyes shifted around. Thus in certain
points of the story displayed signs of untruthfulness.’ In Laurentide Motels v. Beauport
(1989), Supreme Court Justice L’Heureux-Dubé stated that judges should consider ‘the
movements, glances, hesitations, trembling, blushing’ in assessing the credibility of
witnesses.

The decision of a witness in the 2002 US Second Circuit Court of Appeals case
Morales v. Artuz prompted the American judiciary to consider explicitly the relevance
of a witness’ face in assessing his/her credibility. The court considered the defendant’s
appeal of his convictions for manslaughter and criminal use of a firearm based on the
fact that a key witness had testified while wearing dark sunglasses. Although the original
judge told the witness that ‘I don’t believe and it does not provide the defendant with
adequate opportunity to examine you and it does not provide the jurors with the
opportunity to evaluate your credibility, if they can’t see your eyes’, he ultimately
permitted her to wear the sunglasses. In reviewing precedents, the Appeal Court noted
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that the Supreme Court’s ‘established law’ of confrontation was intended to ensure an
opportunity to see the defendant and for jurors to see the witness’s eyes in order to
assess credibility. The Court further noted that ‘seeing a witness’s eyes has sometimes
been explicitly mentioned as of value in assessing credibility.’ Of course, there is no way
of knowing how often judges rely on such heuristics in practice but do not report them
in their judgments.

Intuition and ‘the ring of truth’
A common self-reported strategy for judges in assessing witness credibility is to consider
whether testimony had ‘the ring of truth’ (see R. v. Mervyn, 2003; R. v. Roble, 2004; R. v.
S. (R. D.), 1997). In other words, judges may assess whether the testimony ‘seemed to be
truthful’ by relying on their intuition or ‘gut instinct.’ In R. v. Lifchus (1997), Justice Cory
noted: ‘it may be that the juror is unable to point to the precise aspect of the witness’s
demeanour which was found to be suspicious : : :A juror should not be made to feel that
the overall, perhaps intangible, effect of a witness’s demeanour cannot be taken into
consideration in the assessment of credibility.’ However, there is no evidence that the
use of intuition is valid in evaluating credibility. In fact, contrary to Justice Cory’s
suggestion, Porter, Woodworth, and Birt (2000) found that a self-reported reliance on
intuition and accuracy in detecting deception were inversely related.

An informal survey of judges’ beliefs about credibility assessment
and implications

A more direct way to examine the manner in which judges evaluate credibility is simply
by asking them. In 2006, the first author was invited to speak about deception detection
to a group of 20 Canadian judges attending a judicial education conference. Beforehand,
the judges were asked to complete a questionnaire concerning credibility assessment.
The 16 judges who did so were mostly male and had been members of the judiciary for
an average of 10.73 years. Only one judge reported having received any specific training
on credibility assessment during his/her legal education. The judges were asked to
indicate their beliefs about verbal (e.g. amount of detail, consistency), vocal (e.g. voice
pitch), and non-verbal (e.g. eye-contact, body movements, fidgeting/nervousness)
behaviours as they might relate to deception.

For all questions, the judges’ responses were highly variable (often about evenly
split), suggesting a complete lack of consensus about deceptive behaviour. For example:
6/16 judges reported that dishonest witnesses gave more details than honest witnesses;
7/16 judges reported that witnesses avert their gaze when lying; 8/16 judges reported
that lying witnesses gave less consistent stories than honest witnesses; 6/16 judges
reported that dishonest witnesses do not differ from truthful witnesses in terms of
frequency of body movements; and 6/16 judges reported that dishonest witnesses show
an increase in ‘fidgeting’ or nervousness. Further, nearly half the judges (7) believed that
it was more difficult to detect deception based on a transcript than live testimony.
The judges expressed a high level of confidence in their ability to detect deception
(M ¼ 5:13= 7, SD ¼ 1:15) with six judges providing a rating of ‘6’ (very good) or ‘7’
(excellent ability). Unexpectedly, the judges exhibited a bias in their perceptions of the
relative honesty of complainants and defendants; they considered complainants to be
more deceptive in their testimony (tð14Þ ¼ 2:27, p , :05). These results suggest that
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judges hold no consistent strategies for assessing credibility, and exhibit individual
biases that must influence their perceptions of specific individuals. Further, the lack of
agreement and biases exhibited suggest that the evaluation of a common set of evidence
by different judges could be highly variable.

These results are similar to those of Stromwall and Granhag (2003) who found that
legal professionals in Sweden often held false beliefs about deception, such as the notion
that lying is associated with gaze aversion and fidgeting. Recent research indicates that
similar beliefs are held by police officers, social workers, and teachers regarding the
deceptive behaviour of adults and children (Vrij, Akehurst, & Knight, 2006).
These beliefs conform to the false stereotypes found among laypersons all over the
world (Akehurst, Köhnken, Vrij, & Bull, 1996; Bond & Atoum, 2000; Global Deception
Research Team, 2006). Studies repeatedly have shown that observers rely heavily upon
emotion-based, stereotypical signs of guilt (i.e. ‘shifty eyes’ and nervous gestures), over
empirically based cues to deception (e.g. Mann, Vrij, & Bull, 2004; Strömwall &
Granhag, 2003; Vrij, 2004). While most observers attempting to detect lies perform
around chance, they tend to overestimate their accuracy (e.g. Memon, Vrij, & Bull, 2003;
Vrij, 2004), as witnessed in our sample of judges.

A reliance on such stereotypical beliefs about deceptive behaviour may introduce
systematic bias in decision-making pertaining to certain cultural groups. Understanding
cultural differences in non-verbal behaviour/communication is of the utmost
importance in the courtroom, especially considering the relatively frequent contact
between ethnic minorities and the legal system. A consistent finding in the social
science literature is that it is more difficult to detect lies when the liar and observer do
not share the same ethnic or cultural background (Vrij, 2000). For example, African-
American suspects make a more suspicious impression on Caucasian police officers
than do Caucasian suspects regardless of when they are telling the truth (Vrij, 2000). It
seems plausible that if Canadian legal decision makers rely on particular patterns of
behavioural or demeanour evidence in detecting deception, they may sometimes
misinterpret such patterns if they are more or less common in various ethnic or cultural
groups. For example, judges who rely on gaze aversion as a sign of lying could be
misinterpreting such behaviour among cultural groups in which looking away from an
authority figure is a sign of respect. Given that Aboriginal people are so grossly
overrepresented in Canadian prisons (Public Works and Government Services Canada,
1999), one cannot help but wonder whether Aboriginals’ non-verbal behaviour in the
courtroom could be frequently and unfairly viewed as reflecting a lack of credibility. As a
medical doctor of Aboriginal descent, Brant (1993) discusses the non-verbal
communication patterns of Aboriginals which may be construed by non-Aboriginals
as passive, difficult, and deceptive. In particular, Aboriginals may, as predicated by their
culture, suppress expressions of their emotions. Such a flat affect may be considered
inconsistent with the context at hand, and interpreted as a sign of guilt, lack of remorse,
or deception by decision makers (Kaufmann et al., 2003). Brant (1993) observed that for
most Caucasian Canadians ‘people who do not provide direct eye-contact are
seen : : : as being shifty, devious, dishonest, crooks, slippery, untrustworthy, etc.’
(p. 261). In contrast, in most Aboriginal cultures in Canada direct, sustained eye-contact
is seen as ‘rude, hostile, intrusive’ (p. 261). That is, the Aboriginal custom of avoiding
eye-contact is intended as a sign of respect. Such behaviour may easily be construed as
an indication of deception by observers, including members of the judiciary, who
adhere to the belief that liars avert their gaze (e.g. Global Deception Research Team,
2006; Strömwall & Granhag, 2003). In fact, research indicates that avoidance of
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eye-contact is the number one sign of lying to which professionals and laypersons attend
(Bond & Atoum, 2000).

This discussion is not intended to be harshly critical of trial judges. Rather, it
highlights that they, like laypersons, hold views about and actively approach the task of
credibility assessment with misguided assumptions and strategies for uncovering the
truth. Indeed, police, prosecutors, and defence lawyers may have even greater biases
than judges and jurors due to their specific roles in the justice system. As famed Toronto
lawyer Clayton Ruby observed (in relation to credibility assessment), ‘We’re terrible.
That’s in part because people hear what they want to hear. You want to believe your
client’s version of events’ (Dotto, 2004, p. 45). However, given the consequences of
mistakes in judicial decisions about credibility (which can literally be life and death for
defendants in some countries such as the US), one thing is clear: there is nothing
special about being trained in law or practising on the bench that seems to improve
one’s ability to assess credibility. As such, an examination of the foundations of the
credibility assessment process, more generally, would also apply to how the ‘process’
of credibility assessment unfolds in court.

Assessing credibility in the courtroom via ‘dangerous decisions’

‘I got the impression that here was a man who could be relied upon when he had given his word’.

This statement was made to the British public by Prime Minister Neville Chamberlain
following his 1938 meeting with Hitler in which Hitler swore that he would not invade
Czechoslovakia (see Ekman, 1992). How could Chamberlain have made such a
cataclysmic error in missing Hitler’s duplicity? Chamberlain’s decision, while infamous,
may have resulted from the same type of assessment process that occurs in criminal trials
resulting in wrongful convictions. In fact, the foundation of such decision-making likely
originates in our evolutionary past; the basic discrimination of friend and foe likely was
one of the earliest interpersonal judgments to evolve (e.g. Cosmides&Tooby, 1992). Such
decisions had to occur rapidly to inform the best course of action for survival.
Complicating the evaluation, however, was the evolutionary development of deception
and emotional concealment (e.g. O’Sullivan, 2003). Humans gained the ability to
effectively sabotage the evaluation by manipulating their non-verbal behaviour and
language.Oneway inwhichnon-verbal behaviour can bemanipulated to deceive is by the
alteration or inhibition of facial expressions normally accompanying an emotion (Ekman,
1992; Leach, Talwar, Lee, Bala, & Lindsay, 2004). The analysis of emotion and facial
expressions appears to play a critical role in credibility assessment in the courtroom, as
pointed out by the Supreme Court of Canada in R. v. B. (K. G.) (1993). The face of the
witness may be viewed by judges and jurors as a rich source of ‘relevant’ information.

DDT (illustrated in Figure 1), proposed here, offers a testable model outlining the
psychological processes involved in arriving at an evaluation of credibility. According to
DDT, interpersonal judgments of trustworthiness by judges and jurors occur rapidly
upon seeing a witness’s face. The process of judging another person’s trustworthiness is
associated with increased activity in the primitive brain areas, especially the amygdala,
indicating the presence of a ‘threat’ in the environment (Adolphs, 2002).
The expediency of the general process was demonstrated by Willis and Todorov
(2006) who had participants view images of strangers’ faces for 100 milliseconds, 500
milliseconds, 1 second, or unlimited time, and evaluate trustworthiness and other traits
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(e.g. likeability, aggressiveness). While confidence in accuracy increased with time, the
judgments themselves remained virtually unchanged from the initial exposure.
Judgments made after only 100 milliseconds had the greatest impact for ratings of
trustworthiness, indicating their instantaneous and enduring nature. We hypothesize
that judges and jurors make similar unconscious evaluations of the general
trustworthiness of a defendant, complainant, or other witness immediately upon
seeing him/her for the first time.

One possibility is that this evaluation process evolved to do the job effectively. That
is, as Willis and Todorov (2006) appear to assume, perhaps these automatic judgments
of a stranger’s trustworthiness based on his/her face are accurate. However, this
assumption is unfounded since the dispositional features of the target faces presented
were unknown. It is noteworthy that some inferences based on the face have evolved to
be highly accurate. For example, based only on facial photographs, women’s ratings of
the men’s interest in infants were significantly predicted by the men’s self-ratings
(Roney, Hanson, Durante, & Maestripieri, 2006). Further, the identification of genuine
emotional expressions (especially anger) is rapid and accurate (Williams & Mattingley,
2006). Nonetheless, DDT posits that such intuitive evaluations of trustworthiness,
specifically, may be unreliable. For example, there is considerable variability in
the trustworthiness ratings assigned to a common face by different observers
(Adolphs, 2002). But just how unreliable might the process be? If intuitive judgments
of trustworthiness have any validity whatsoever, the discrimination of faces of
untrustworthy, dangerous individuals from those of relatively virtuous, trustworthy
individuals should be possible. Porter, England, Juodis, and ten Brinke (2008) examined
the accuracy of trustworthiness judgments from the faces of two groups of targets
differing in trustworthiness: Nobel Peace Prize recipients/humanitarians versus
America’s most wanted criminals. Participants viewed 34 faces each for 1/10th of a
second or 30 seconds, and rated its trustworthiness. Subsequently, they were informed
about the two groups and estimated group membership. The mean judgment accuracy
did not differ according to brief versus long exposure. However, initial judgments of
untrustworthy faces were less accurate (mean of 48.8%) than those of trustworthy faces.
When asked to assess group membership, judgment accuracy was only slightly above
chance for both target types. Thus, intuition plays a small facilitative role in
trustworthiness judgments, but errors are common.

Figure 1.DDT: a framework for understanding how flawed decisions about witness credibility occur in

the courtroom.
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Evaluations of trustworthiness appear to be influenced by a reliance on faulty
information derived from the face during the inferential process. Facial features
associated with perceived honesty include ‘babyfacedness’, symmetry, and attractive-
ness (Bull, 2006; Bull & Vine, 2003; Zebrowitz, Voinescu, & Collins, 1996). Because the
initial evaluation occurs largely outside of conscious awareness, it may strike the
observer as ‘intuition’. Additionally, certain faces are viewed as being congruent with
certain offences. In other words, there are some faces that people would agree ‘look
like’ the face of a rapist, armed robber or murderer (Bull & McAlpine, 1998). For
example, when shown a group of target faces, participants consistently labelled
particular faces as ‘good guys’ (clergyman, medical doctor) or ‘bad guys’ (mass
murderer, armed robber) (Goldstein, Chance, & Gilbert, 1984; Yarmey, 1993). Further,
research suggests that if a defendant has a face that is considered to be consistent with
the charged offence, they are more likely to be convicted of that crime than a person
with an ‘incongruent’ face (Macrae & Shepherd, 1989; Shoemaker, South, & Lowe,
1973). Recent work indicates that this effect occurs regardless of the strength of the
prosecution’s evidence; defendants whose faces are congruent with the offence label
are more likely to be found guilty (Dumas & Teste, 2006).

This rapid process of trustworthiness assessment likely was originally intended to
reduce the ‘danger’ to our human ancestors. However, in the modern context, the
impression leads to biased (or ‘dangerous’) decisions concerning the target, according
to the second stage of DDT (see Figure 1). The initial impression of a defendant’s
trustworthiness in the courtroom has an enduring subconscious influence on the
manner in which new information concerning the target is assimilated by judges and
jurors. Specifically, the initial intuitive evaluation will influence subsequent inferences
concerning the defendant (or other witness) by making decision-making about him/her
increasingly irrational (Kahneman & Tversky, 1982). Decisions also will be influenced by
an observer’s experience and personal schemas about deceptive behaviour and
heuristics for detecting lies. Thus, there will be individual differences in decision-making
(as is witnessed on many conflicted juries) and judgments often will be unreliable.
Ensuing inferences about the defendant will be largely irrational, but rationalized by the
judge or juror through his/her heuristics about dishonest behaviour. This will generate a
non-critical, ‘tunnel vision’ assimilation of potentially ambiguous or contradictory
evidence concerning the defendant. In a study of criminal investigators, Ask and
Granhag (2007) found strong support for this ‘asymmetrical scepticism’, the tendency
to be more sceptical about evidence that runs counter to one’s prior belief than
evidence consistent with the belief. Kassin, Goldstein, and Savitsky (2003) found that
investigators who presumed guilt asked more guilt-presumptive questions and exerted
more pressure in order to obtain a confession than did investigators without such bias.
As such, holding preconceived notions about the guilt of a suspect (or defendant) results
in a tendency to seek confirmation for this belief (Meissner & Kassin, 2004). Further,
initial beliefs can persevere even in the face of major disconfirming evidence (e.g. Ross,
Lepper, & Hubbard, 1975). For example, individuals who voted for President Nixon
maintained their positive beliefs about him while those who voted for his opponent
formed increasingly negative beliefs about Nixon as the Watergate scandal emerged
(Carretta & Moreland, 1982). More generally, this bias resembles a self-fulfilling
prophecy wherein a person seeks to fulfil their personal beliefs (Rosenthal & Jacobson,
1968). Such a self-fulfilling bias is of particular concern with police officers who may
exhibit a guilty response bias (Meissner & Kassin, 2002). Thus, they are more likely to
evaluate a suspect as guilty than innocent, and consequently, seek out evidence to
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confirm their initial assessment. While it is not clear whether judges and/or jurors hold a
particular ‘guilty’ or ‘innocent’ bias, they may subconsciously form an early view of
trustworthiness that influences the interpretation of evidence to come.

Again, it should be noted that most judges and jurors probably are circumspect in
their efforts to make the correct decisions concerning credibility. Yet, it may be possible
to work too hard in this context; high motivation can exacerbate the level of bias in
decisions about credibility. Porter, McCabe, Woodworth, and Peace (2007) identified a
motivational impairment effect such that a high level of motivation in a deception
detection task was negatively associated with accuracy (also see Ask & Granhag, 2007).
Similarly, with other types of judgment tasks high motivation facilitates performance for
easy tasks, but impairs it for difficult ones (Pelham & Neter, 1995). A high level of
motivation such as that felt by a judge or juror, coupled with the complexity of credibility
assessment, may serve to increase the power of the initial perception of trustworthiness
and create tunnel vision decision-making. To use a courtroom example, a judge upon
seeing a defendant – who is innocent and generally honest – may instantaneously assess
his face as being untrustworthy based on certain physical characteristics. Although the
judge is determined to be objective in evaluating credibility, the damage is already done.
Evidence in favour of the defendant’s credibility is undervalued in the judge’s mind,
while information suggestive of lying and guilt is emphasized. When the defendant acts
nervously on the stand and emotionally denies his guilt, the judge concludes that his/her
nervousness is a sign of lying and the emotional display represents ‘crocodile tears’, thus
confirming the bias held by the observer. As such, a fundamental attribution error takes
place – the emotional display is considered to reflect the deceptive nature of the
defendant while other hypotheses and potential situational explanations for this display
are discounted ( Jones & Harris, 1967).

The hypothesized assimilation of new information in accordance with intuitive
assessments of trustworthiness is reflected in patterns of judicial decisions. For example,
baby-faced individuals receive more lenient judicial outcomes than mature-faced
individuals. Within a population of African–American prisoners, those with more
Afrocentric features received harsher sentences for comparable crimes (Blair, Judd, &
Chapleau, 2004). Attractive defendants are more likely to be found not guilty, dealt
shorter sentences, and considered less dangerous than their unattractive counterparts
(e.g. Bull & Rumsey, 1988; Downs & Lyons, 1991; Esses & Webster, 1988). The DDT
would suggest that the defendants’ facial characteristics influenced the initial
assessment of trustworthiness made by judges and jurors. From that first impression
forward, all evidence was slanted in the mind of the decision maker to fit the initial
assessment resulting in biased verdicts.

Is the face a window to the soul?

It appears that judges and jurors are influenced – both consciously and unconsciously –
by the face and facial expressions of the defendant (and other witnesses). While the
discussion to this point has been on the potential negative impact of attention to
irrelevant (e.g. babyfacedness) or misleading (e.g. gaze aversion) aspects of the face, it is
important to consider to what, if anything, about awitness’s face ought to be attended in
the courtroom. According to Ekman and colleagues, while facial expressions can be
feigned successfully, certain aspects of facial communication are uncontrollable and can
betray a liar’s true emotion (e.g. Ekman, 1992, 2006; Frank & Ekman, 1997). How useful
are such features of facial expressions for determining credibility in the courtroom?
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According to Ekman and Friesen (1975), there are three major variations in the
intentional falsification of emotional facial expression. First, an emotional expression can
be simulated. This occurs when a facial expression is expressed in the absence of any
genuine feelings. Secondly, masking involves covering a felt emotional facial expression
with a different one (e.g. a defendant expressing remorse or sorrow when he/she is, in
fact, pleased with the result of the crime). Third, an emotional facial expression is
neutralized when a true emotion is felt but no emotion is conveyed by the face. Ekman
and colleagues have argued that such deceptive facial expressions can be betrayed by
‘micro-expressions’, fleeting but complete facial expressions that reveal the felt emotion
during emotional concealment and are suppressed within 1/5th–1/25th of a second
(Ekman, 1992). Despite their popularity in the news media (Henig, 2006), and scientific
community (Schubert, 2006), there is little empirical research to support their utility as a
reliable deception detection tool. Porter and ten Brinke (2008) conducted the first
thorough investigation of facial expressions associated with genuine and falsified
emotions. Participants viewed highly emotional or neutral photographs and responded to
each with a genuine or false emotional expression while being videotaped. Each 1/30th
second frame of the clips then was coded for the presence of universal emotional
expressions. The findings indicated that emotional expressions inconsistent with the
intended display occurred more frequently in masked than in genuine or simulated
expressions. However, participants generally were successful in neutralizing their
expressions for all emotions. Further, displays of inconsistent emotion were more
common in each of the three negative emotional expressions (sadness, fear, disgust) than
in happiness. In the courtroom, deceptive individuals may experience difficulty
maintaining their duplicity when forced to falsify negative emotional expressions (e.g.
feigning sadness/remorse), and ‘leakage’ of the true emotion could occur. Although Porter
and ten Brinke’s (2008) study lends support to the hypothesis that leakage occurs during
emotional falsification, it was rarely so brief as to be classified as amicro-expression.No full
face micro-expressions were detected and only a small number of partial (lower or upper
face) micro-expressions were found, occurring in both genuine and deceptive
expressions. Nonetheless, partial micro-expressions were a reliable indicator of
the concealed emotion in both masked and neutralized expressions. However, given the
infrequency of these partial micro-expressions and their occurrence in genuine
expressions, their usefulness as a cue to deception in forensic settings is questionable.

While attention to the face could reveal information about the target’s inner
emotional state, the examination may also be tainted by a confirmation bias when
viewed in light of preconceived notions. This bias is particularly evident in the
assessment of wrongly convicted Steven Truscott who was exonerated in 2007 for a
1957 murder in Canada. His facial response to his guilty verdict was reported widely in
the press at the time of his conviction (Sher, 2007). Inspector Graham, who arrested the
then 14-year-old Truscott, was highly confident in Truscott’s guilt and saw that his ‘eyes
were filled with anger, not fear’ as the judge announced that he would be hanged for the
crime. On the other hand, (presumably less-biased) journalists described the same
reaction in a remarkably different light: ‘his eyes filled with tears, Steven Truscott gasped
in the dock’ and ‘the boy simply turned pale’. This dramatic example further highlights
the necessity of objectivity when evaluating evidence, demeanour, and ‘reading’ faces.

Lying is also associated with verbal (e.g. Köhnken, 2004; Porter & Yuille, 1996;
Sporer, 2004) and non-verbal (e.g. DePaulo et al., 2003) cues other than facial
expressions (also see DePaulo et al., 2003; Vrij, 2000). For example, liars tend to over-
control their behaviour by exhibiting fewer illustrators (e.g. DePaulo et al., 2003).
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However, as there is no Pinocchio’s nose (DePaulo & Morris, 2004), it is probably more
useful to emphasize to legal decision makers that stereotypical cues to deception are not
useful instead of encouraging the application of somewhat reliable cues.

Improving credibility assessment in the courtroom

If the DDT theory is correct, miscarriages of justice can result from a series of dangerous
decisions concerning a defendant’s credibility, a process initiated by the initial
impression and maintained by a biased weighting and interpretation of evidence.
We think that this situation could be rectified to some degree through relevant legal
education, ideally beginning in law school training. First, the myths that credibility
assessment is a common sense matter and that intuition is a useful tool in this context
must be dispelled. Further, decision makers need to be aware of the instantaneous
nature of trustworthiness judgments and their unreliability. Second, the common
reliance on misleading aspects of demeanour and behaviour must be combated. It has
been previously shown that this approach can improve credibility assessment. Porter
et al. (2000) demonstrated that a workshop for parole officers (consisting of myth
dissolution, information about unreliable and reliable cues to deception, practice,
feedback, and knowledge testing) led to a modest improvement in their deception
detection ability. Subsequent research suggested that an important contributing factor
leading to this improvement was a reduction in ‘tunnel vision’ decision-making (Porter
et al., 2007). That is, having decision makers think more critically about their decision-
making, increasing awareness of intuitive influences and encouraging the use of
empirical cues, could reduce the strength of biases present in the assimilation of
evidence stage of the DDT framework. While workshops are useful for lawyers and
judges, we would suggest a more dramatic legal reform for juries in which information
on credibility assessment is provided either by the judge or via an educational video.

The other means to reduce the problem of dangerous decision in the courtroom is
through expert testimony on credibility assessment. However, the courts generally have
been reluctant to admit expert testimony in this area. For example, the Supreme Court
of Canada in R. v. Marquard (1993) decided that an expert witness cannot comment on
the ultimate credibility of a particular witness. Nonetheless, a psychologist can provide
information to police investigators and lawyers as consultants during investigations,
charge approval, or trials. Further, in recent cases judges have permitted general
testimony on credibility assessment (not concerning a particular witness). For example,
in 2006 a psychologist was qualified in a Canadian court as an expert on ‘memory and
the factors involved in credibility assessments’ (Children’s Aid Society of Halifax v. P. M.
H., 2006). This precedent could lead to the increasing presence of responsible expert
testimony concerning credibility in jury trials.

Conclusion

In formulating their decisions of guilt and innocence, judges and juries must rely heavily
on the evidence provided by witnesses. However, it has become clear that the
assessment of witness credibility is a process fraught with error, despite the Supreme
Court’s contention that credibility assessment is amatter of common sense. Despite their
experience with the task of credibility assessment, trial judges hold false stereotypes
about deception and are vulnerable to dangerous biases in evaluating witness evidence.
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As DDT outlines, this evaluation process may be heavily influenced by perceptions of a
defendant’s appearance and demeanour. Unconscious biases may form based on initial
evaluations of trustworthiness gleamed from quick glimpse of his/her face, and be
further strengthened by the assimilation of additional information to fit the first
impressions. Paradoxically, a high level of motivation in determining the truth can
exacerbate the degree of bias or tunnel vision evidenced in ensuing decisions
concerning the defendant. The attitude that assessing credibility is a common sense skill
may serve to increase confidence during this process. Education, training, and expert
testimony to improve credibility assessment in the courtroom are essential to reduce the
problem of unjust convictions. More generally, a critical evaluation of the validity of
decisions of guilt and innocence in the courtroom can only serve to strengthen the legal
system’s role as a pillar of society.
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1.   
Background

Credibility represents a very complex and challenging area of refugee law and status determination. 
Research and practice have showed that it is a core element of the adjudication of asylum applications. !e 
assessment of credibility plays a central role in the determination of an applicant’s needs for international 
protection.1 In the exercise of its supervisory responsibility under its Statute2 and Article 35 of the 1951 
Convention relating to the Status of Refugees (hereina%er 1951 Convention),3 the United Nations High 
Commissioner for Refugees (hereina%er UNHCR) has noted a common trend across European Union 
Member States whereby negative decisions on applications for international protection o%en seem to be 
made on credibility grounds without the application of the criteria of the Quali"cation Directive to the facts 
of the application. In addition, notwithstanding the di$erent legal traditions in the EU, UNHCR has noted 
that a common understanding and approach to credibility assessment is still lacking among its Member 
States.

!e credibility assessment involves a determination of whether and which of the applicants statements and 
other evidence can be accepted, and therefore may be taken into account in the analysis of well-founded 
fear of persecution and real risk of serious harm. With the exception of the guidance on a few aspects of 
the credibility assessments in Article 4 QD and some relevant provisions in Council Directive 2005/85/EC 
of 1 December 2005 on minimum standards on procedures in Member States for granting and withdrawing 
refugee status,4 the EU asylum acquis provides little guidance on this core task of the asylum procedure. !e 
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status,5 and the UNHCR Note on 
Burden and Standard of Proof6 provide some additional guidance.

1  For the purposes of this report, “international protection” means refugee status and subsidiary protection status as defined 
by Article 2 (a) of Council of the European Union, Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards 
for the Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise 
Need International Protection and the Content of the Protection Granted, 19 April 2004, 2004/83/EC (hereinafter Qualification 
Directive or QD), by which all Member States are bound with the exception of Denmark. The European Parliament and the 
Council of the European Union adopted Council of the European Union, Directive 2011/95/EU of the European Parliament 
and of the Council of 13 December 2011 on Standards for the Qualification of Third-Country Nationals or Stateless Persons 
as Beneficiaries of International Protection, for a Uniform Status for Refugees or for Persons Eligible for Subsidiary Protection, 
and for the Content of the Protection Granted (Recast), 20 December 2011, OJ L 337, p 9–26 (hereinafter recast Qualification 
Directive or recast QD), which will repeal the 2004 Qualification Directive with effect from 21 December 2013, for all the 
Member States of the EU who were bound by it, with the exception of Ireland and the United Kingdom who opted not to take 
part in the adoption of the recast Directive. Of note, the definition of “international protection” remains the same in the recast 
Qualification Directive.

2  UN General Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, Resolution 428(V), 
Annex, UN Doc. A/1775, 1950, para. 1. Paragraph 8 of its Statute confers responsibility upon UNHCR to supervise the 
application of international conventions for the protection of refugees.

3  UN General Assembly, Convention Relating to the Status of Refugees (hereinafter 1951 Convention), 28 July 1951, United 
Nations, Treaty Series, vol. 189, p. 137. Art. 35 of the 1951 Convention obliges States Parties to cooperate with UNHCR in 
the exercise of its functions, including in particular to facilitate its duty of supervising the application of the provisions of the 
1951 Convention.

4  European Union: Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States 
for granting and withdrawing refugee status, 13 December 2005, OJ L 326/13 (hereinafter Asylum Procedures Directive and 
APD).

5  UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 1967 
Protocol relating to the Status of Refugees, December 2011 (re-issue) (hereinafter UNHCR, Handbook). The handbook was 
first published in 1979 and re-edited in 1992. See in particular paras 195–205.

6  UNHCR, Note on Burden and Standard of Proof in Refugee Claims, 16 December 1998 (hereinafter UNHCR, Note on Burden 
and Standard of Proof).
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Against this backdrop, the Hungarian Helsinki Committee,7 in partnership with UNHCR, the International 
Association of Refugee Law Judges,8 and Asylum Aid (UK),9 launched in September 2011 a project entitled 
Towards Improved Asylum Decision-Making in the EU (hereina%er CREDO).10 !e project received "nancial 
support from the European Refugee Fund Community Actions of the European Commission. !e overall 
goal of the CREDO project is to contribute to better structured, objective, high-quality, and protection-
oriented credibility assessment practices in asylum procedures conducted by EU Member States, as well as 
to promote a harmonized approach, re&ecting relevant provisions in EU law and international standards.

!e CREDO project aims to deliver three di$erent outputs. In addition to this UNHCR research, a training 
manual on credibility assessment for practitioners has been prepared by HHC, and judicial guidance for the 
assessment of credibility in judicial review has been developed by the IARLJ. Two pilot training seminars,11 
involving "rst instance decision-makers, judges, and other legal practitioners, have further contributed to 
the development of the HHC manual and the UNHCR research.

7  Hungarian Helsinki Committee (hereinafter HHC), at: http://helsinki.hu/en/.
8 International Association of Refugee Law Judges (hereinafter IARLJ), at: http://www.iarlj.org/general/.
9  Asylum Aid, at: http://www.asylumaid.org.uk/.
10  HHC, CREDO – Improving Credibility Assessments in EU Asylum Procedures, at: http://helsinki.hu/en/credo-%E2%80%93-

improving-credibility-assessment-in-eu-asylum-procedures.
11  CREDO Pilot training seminars, Prague (30–31 May 2012) and Madrid (28–29 November 2012).
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2.  Purpose and Scope  
of the Report

!e aim of the EU Common European Asylum System (CEAS) is to ensure that, regardless of the Member 
State in which an application for international protection is lodged, the application should receive the same 
level of treatment as regards procedural arrangements and status determination. !e objective of the CEAS 
is that “similar cases should be treated alike and result in the same outcome.”12 Even if Member States apply 
the same legal concepts in accordance with the Quali"cation and Asylum Procedures Directives and adopt 
a common interpretation of the provisions therein, given that credibility "ndings can be determinative of 
the outcome of an application, the examination of similar cases may result in di$erent outcomes across the 
EU if the approach to the assessment of credibility di$ers.

Variances in outcomes may also occur within national jurisdictions where individual decision-makers 
exercise signi"cant discretion and employ di$erent approaches to credibility assessment. !is has been 
recognized by the EU, which has taken steps through the European Asylum Support O#ce (hereina%er 
EASO) to address the issue. !e EASO, which is tasked with providing support to Member States’ e$orts to 
implement the standards set in the second phase of the CEAS, has established a Centre for Training, Quality 
and Expertise. !is centre delivers a common training programme, the European Asylum Curriculum 
(hereina%er EAC), for national asylum o#cials across the EU that includes a module speci"cally on evidence 
assessment, including the credibility assessment.

With this report, UNHCR hopes to contribute to the further harmonization of Member State practices 
as they relate to the assessment of credibility. !e report provides insights into some state practices on 
speci"c aspects of the credibility assessment. As such, it does not purport to provide a comprehensive 
overview or comparative analysis of evidentiary rules and practices in the EU. UNHCR’s own observation 
and recommendations in this area re&ect the experience and challenges in its own capacity as refugee status 
determination decision-making body, and in particular the extensive work undertaken in recent years to 
support and train decision-makers in this area.

!ere is a pressing need for comprehensive and up-to-date guidance on credibility assessment to address 
the challenges inherent in evidentiary law in asylum claims. UNHCR has therefore embarked on the review 
of its existing guidance with a view to producing updated guidelines on credibility assessment that re&ect 
recent developments in international refugee law and other relevant areas of law. !is report does not 
constitute that "nal guidance.

Instead, the report seeks to identify and clarify some key concepts. As such, UNHCR hopes that the report 
will contribute to providing a more solid foundation to inform the necessary discussions at EU level for the 
further harmonization of credibility assessment practices. !e state practices observed during the research 
and evidenced through the jurisprudence of national courts are used as illustrations of the issues discussed 
in the report.

Given the limited resources and time available for the project, the scope of this report extends only to 
selected aspects of credibility assessment. !ese consist of the purpose of the credibility assessment and its 
place in the overall process of establishing the facts, the principles underpinning the credibility assessment, 
the ‘shared burden’, the credibility indicators, and the bene"t of the doubt. !e structure of the report has 
been built around these concepts.

12  European Council, The Stockholm Programme – An Open and Secure Europe Serving and Protecting Citizens, OJ C 115/1, 4 
May 2010, section 6.2, Asylum: a common area of protection and solidarity.
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Given the little guidance that exists on the credibility assessment in the asylum procedure, and in light 
of the many developments noted in academic research in this area over the past two decades, the report 
supplements the observations of state practices and the analysis of case law with references to academic 
publications.

Particularly relevant in this regard are the developments in areas other than the law with direct relevance and 
consequences for the practice of refugee law and status determination, for they relate to the establishment 
of the facts in an asylum claim. !e recent developments in disciplinary "elds, including neurobiology, 
psychology, gender and cultural studies, anthropology, and sociology, have been re&ected in this report to 
the extent that researchers had already articulated their relevance in academic publications. In addition to 
the chapters on the concepts listed above, the report, therefore, also contains one more theoretical chapter, 
which outlines and explains the scienti"c evidence that buttresses the factors that need to be taken into 
account when assessing the facts of the application. !e bibliography annexed to this report provides an 
overview of the extensive academic publications referenced throughout.

Furthermore, because this report is conceived as a practical tool for policy makers and asylum practitioners, 
it seeks to demonstrate usefully how these factors can be taken into account. It therefore does not merely 
list these factors and their relevance; it undertakes the more challenging exercise of intersecting these 
factors with the application of the various legal concepts throughout the report. !e practices observed 
during the national research and the jurisprudence developed by national courts, as well as regional and 
international courts, are used to illustrate how these factors need to be taken into account. A table of the 
case law referenced in the report is annexed.

UNHCR is acutely aware that complex concepts such as those underpinning the credibility assessment also 
need to translate into the daily practice of asylum decision-makers. It is acknowledged that decision-makers 
are pressured by time and other imperatives, and may have received little or no training in this complex 
area of their work. Many may have extensive status determination experience but only limited insights into 
the factors that impact on their practice. UNHCR has therefore also translated the legal and theoretical 
concepts into practical &owcharts and checklists to assist decision-makers and to support a fair assessment 
of credibility in the asylum procedure. !ese are annexed to this report.

Limitations of the research

It should be noted that, due to the above stated limitations and the wide-ranging issues at stake, the focus 
of the report is solely on the main asylum procedure. It does not include any considerations regarding the 
credibility assessment in accelerated procedures, for subsequent applications, appeal stages, procedures 
for the cessation, exclusion, revocation of, ending of, or refusal to renew international protection, or any 
national protection statuses.

Likewise, this report focuses on the assessment of credibility in the asylum procedure in general terms 
and does not address the speci"c considerations linked to claims based on religious conversion or sexual 
orientation and/or gender identity for instance.

In line with the UNHCR’s Age, Gender and Diversity (AGD) Policy,13 the report mainstreams and 
systematically applies an age- gender- and diversity-sensitive approach in its focus and analysis. However, 
given the additional complexities represented by child asylum claims and the limited guidance in this "eld, 
the assessment of credibility in child asylum claims was excluded from the scope of the report. A follow-up 
project, also supported by the European Refugee Fund, will delve into this aspect in 2013–2014.

!e limited number of "les reviewed and interviews observed precluded the use of credibility assessment 
in the case of family members. Anecdotal evidence suggests that interviews with family members are 

13  UNHCR, Age, Gender and Diversity Policy, Working with People and Communities for Equality and Protection, 1 June 2011.
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used to refute or support the credibility "ndings in relation to the claim of the main applicant leading to 
the international protection needs to these family members being overlooked. Questions regarding the 
con"dentiality of statements could also be posed. !is aspect of state practice needs more research.

!is report does not include either a detailed analysis of some procedural practices that impact on credibility 
assessment (UNHCR research on improving asylum procedures in March 2010 covered these),14 or an 
analysis of the use of country of origin information (hereina%er COI) and the impact of country guidance 
on evidentiary matters. It also does not analyse the methodology, quality and/or standards for certain 
methods of credibility testing such as age assessments, expert and forensic evidence, medical reports, and 
COI (including reliance on classi"ed information). Neither does the report look at the role and impact of 
the interpreter in the assessment of credibility. Further research on this aspect is also needed.

14  UNHCR, Improving Asylum Procedures: Comparative Analysis and Recommendations for Law and Practice – Key Findings 
and Recommendations (hereinafter UNHCR, APD Study), March 2010. 
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3.   
Methodology

3.1. Research methodology
As mentioned above, the methodology used in this research is multi-pronged.

To supplement the country-focused research in this project (in Belgium, the Netherlands and the United 
Kingdom), for which the methodology is further detailed below, the research into state practices has 
consulted publicly available state guidance issued by the national asylum authorities and/or tribunals in 
Sweden, Canada, the USA, and Australia. !ese are systematically referenced in the report.

!e research has also extensively referred to the European Asylum Curriculum Module 7 on Evidence 
Assessment, as this training material is used across EU Member States either in its entirety through the 
e-learning facility of the EASO, or through shorter training materials derived from the module and adapted 
to the national context.

Desk-based research on existing case law from national courts in EU Member States and other countries, 
namely Canada, the USA, Australia, and New Zealand, has also complemented national research on "rst 
instance practice. Jurisprudence by the two European courts, the Court of Justice of the European Union 
(hereina%er CJEU) and the European Court of Human Rights (hereina%er ECtHR) is systematically 
referenced. In addition, rulings by the United Nations Committee against Torture (hereina%er CAT) have 
also been researched and the expertise developed in the treatment of trauma due to torture informs this 
report. A large proportion of individual complaints under the UN Convention against Torture concern 
violations under Article 3 and have been made by asylum-seekers whose asylum claims had been rejected. 
!e case law of the CAT is thus relevant to international refugee law. Last, guiding standards from the 
international criminal tribunals on assessing testimonial evidence and relevant rulings by the International 
Criminal Tribunal for the former Yugoslavia (hereina%er ICTY) and the International Criminal Tribunal 
for Rwanda (hereina%er ICTR) have also been used in this research. Like asylum adjudicators, these courts 
have had to deal with cross-cultural contexts and other barriers, and have developed a body of principles, 
which can inform the credibility assessment of statements and other evidence provided by asylum-seekers. 
In total, over two hundred decisions by these courts have been referenced in the report.

In addition, more than seventy academic publications have been consulted to better understand the recent 
developments in the practice of refugee law as it relates to the establishment of the facts of the claim, as well 
as the developments in other scienti"c areas where researchers had already articulated their relevance to 
the credibility assessment in asylum applications. In an attempt to illustrate the impact of these scienti"c 
developments on the practices surrounding the credibility assessment, a multi- and inter-disciplinary 
approach has been applied to the whole research.

!e aim of this extensive but by no means exhaustive research was to clarify some key concepts, reference key 
standards, outline the factors that have a bearing on the credibility assessment, and provide some insights 
into state practices on speci"c aspects of the assessment of credibility. Drawing on the legal and scienti"c 
developments mentioned above, this report analyses current state legislation, policy guidance, training, and 
decision-makers’ practice on credibility assessments, and shows how approaches to the establishment of 
facts need to be cognisant of the factors that impact on the credibility assessment.
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Although the "les UNHCR reviewed and the interviews it observed during the national research in Belgium, 
the Netherlands, and the United Kingdom provide unique and detailed examples of how decision-makers 
go about the assessment of credibility, the aim was clearly not to focus solely on the three Member States 
under study. !is report is not an audit of the practices of the national asylum authorities in these countries. 
Rather, the state practices observed in this research are used as illustrations of the key concepts and issues 
discussed in the report the issues discussed are relevant for and aim to inform practice in all the asylum 
systems of the European Union. UNHCR is deeply appreciative of the cooperation, time and expertise 
o$ered by the asylum authorities, as well as the many other stakeholders who contributed to this research.

3.2. National research methodology
!e scope of the national research included a review of the legal and policy frameworks in Belgium, the 
Netherlands, and the United Kingdom, as well as their implementation by decision-makers.

In agreement with the state authorities, these three Member States were included in this research because 
they had developed national guidelines and standards for guidance on the credibility assessment (the 
Netherlands and the UK), or had introduced training for all new protection o#cers based on a shorter 
version of the EAC Module 7 on Evidence Assessment (Belgium).

A common methodology for this national research was applied across the three Member States of focus to 
facilitate, as far as possible, the gathering of commensurable data. A mixed-methods approach was utilized 
to gather the necessary information: (i) desk-based documentary research and analysis of legislation, 
administrative provisions, case law, policy instructions/guidelines, other existing data, and relevant 
literature; (ii) the selection and review of case "les and decisions; (iii) the observation of personal interviews 
of applicants; and (iv) interviews and consultation with national stakeholders.

Desk-based research

UNHCR reviewed relevant primary and secondary sources from the three Member States of focus, which 
included:

 •  relevant national legislation;

 •  any relevant procedural or administrative regulations, provisions, and instructions;

 •  any relevant policy, operational guidelines or instructions on the credibility assessment;

 •  the determining authority’s annual reports;

 •  o#cial statistics;

 •  any relevant precedent-setting case law;

 •  any available training materials on the credibility assessment used for training o#cials involved in 
interviewing, examining, assessing, and taking a decision on applications for international protection; 
and

 •  relevant secondary documentary resources, such as reports, commentaries, articles, and critiques 
from reliable sources.
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Selection and review of case $les and decisions

A distinctive and key feature of this part of the research was its focus on the implementation of credibility 
assessment in practice by "rst-instance decision-makers. Consequently, a signi"cant part of the research 
involved a review and analysis of a selected sample of individual case "les.15

In total, 120 case "les16 were reviewed. Case "les were randomly selected according to the following criteria:
 �  Only case "les relating to applications lodged a%er July 201017 and December 201018 and upon 

which a "rst-instance decision had been taken were selected.
 �  !e case "les selected represented both decisions to grant an international protection status and 

decisions not to grant such status in a ratio that broadly mirrored the recognition rates of the 
determined period of time.19

 �  !e case "les selected related to applications by both men and women as principal applicants in a 
ratio that broadly mirrored the number of applications lodged by men and women for the relevant 
period of time.20

 �  !e case "les selected related to applications concerning the following six top countries of origin for 
the Member States under study, namely Afghanistan, the DRC, Guinea, Iran, Iraq, and Somalia.21

Within the above selection criteria, the selection of cases was random. UNHCR, however, aimed to ensure 
that selection methods would not produce misleading results by commission or omission.

As such, the case "les selected were sampled in di$erent regional locations within the Member State (if 
applicable),22 in di$erent language sections within the Member State (if applicable),23 and by a range of 
interviewing o#cers. In addition, and where possible, UNHCR reviewed the written decisions that were 
taken on the applications of whose interviews were observed.24

15  The case files reviewed by UNHCR in the three Member States typically included the application for international protection, 
any other written statement by the applicant, the report(s) of the screening (if applicable) and personal interview(s), any 
evidence submitted by the applicant, COI (if any), any other evidence obtained by the determining authority, any other 
relevant documentation, case file notes and the written decision. In some instances, the case files also contained documents 
submitted to the appeal instance and the appeal decision. In these cases, such documents were also reviewed with the 
[single] aim of gaining a potentially useful insight into the appeal body’s view of the first instance determining authority’s 
assessment of credibility. Where examples of case files are given in this report, these and any references ensure that the 
applicant’s identity is protected.

16  40 case files were reviewed in each of the three Member States surveyed. 
17  July 2010 refers to the national research in the UK. 
18  December 2010 refers to the national research in Belgium and the Netherlands. With regard to the UK and the Netherlands 

these applications would have been lodged after the date of issuance of the latest guidelines on the credibility assessment. 
19  In all three Member States, the case files selected represented both decisions to grant an international protection status (i.e. 

refugee status or subsidiary protection status) and decisions not to grant such a status. In Belgium, the case files selected 
represented decisions in a ratio that mirrored the recognition rates – for each of the selected countries of origin – of the period 
1 July to 31 December 2011. In summary, 11 decisions to grant refugee status, 8 decisions to grant subsidiary protection 
status, and 21 negative decisions on international protection. In the UK, the case files selected represented decisions in a 
ratio, which broadly mirrored the 2010 recognition rates. In the UK, therefore, 7 decisions to grant international protection and 
33 negative decisions were reviewed. It is noted that no case file with a decision to grant subsidiary protection status was 
analysed as the UK 2010 statistics only provided such protection status in 0.4 % of cases. In the Netherlands, the case files 
selected represented decisions in a ratio that broadly mirrored the 2011 recognition rates – 16 decisions to grant international 
protection (both refugee status and subsidiary protection status) and 24 negative decisions on international protection.

20  In the UK, the overall sample of case files was made up of 12 female and 28 male applicants. In Belgium and the 
Netherlands, the equivalent figures were 14 female and 26 male applicants. 

21  For the Netherlands and the UK, the case files related to applicants from Afghanistan, Iran, Iraq, and Somalia. For Belgium, 
the case files related to applicants from Afghanistan, the Democratic Republic of Congo, Guinea, and Iraq. In Belgium and 
the UK, an equal number of case files were included for each country of origin. In the Netherlands, the breakdown was as 
follows: 9 (Afghanistan), 11 (Iran), 13 (Iraq) and 7 (Somalia).

22  Case files were reviewed from the following regional centres – UK: London and Liverpool; the Netherlands: the four IND 
regions of north-east, south-east, south-west and north-west.

23  In Belgium, UNHCR sought to review a proportionate number of case files from the Flemish and French speaking sections of 
the CGRA/CGRV.

24  UNHCR reviewed eight such written decisions related to interviews observed in the UK and Belgium, respectively. In the 
Netherlands, UNHCR was not allowed to review any written decision that was taken on the application of the applicant 
whose interview was observed. However, the Dutch determining authority orally communicated the decisions.
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Observation of personal interviews

UNHCR observed 29 personal interviews across the three Member States: 10 in Belgium, 9 in the 
Netherlands, and 10 in the UK.

Interviews and consultation with national stakeholders

UNHCR consulted 74 national stakeholders in the course of this research. !ose consulted included 
personnel of the determining authorities responsible for examining, assessing, and taking a decision on the 
application for international protection; personnel of the competent authorities responsible for interviewing 
applicants for international protection, or taking decisions related to the asylum procedure; supervisors of 
decision-makers; personnel responsible for providing COI; legal representatives and advisers; NGOs; and 
appeal judges (for the purpose of providing a view on the quality of the evidence and credibility assessment 
in "rst-instance decision-making).

!e national research in $gures

Number of 
case files 
reviewed

Number of 
decisions 
reviewed

Number of 
personal 

interviews 
observed

Number of national stakeholders  
consulted and interviewed

Personnel from 
competent 
authorities

Judges
Representatives 
from NGOs and 

Lawyers

Belgium 40 8 10 12* 4 15

Netherlands 40 9 13 3* 10

UK 40 8 10 8 9

Total 120 16 29 74

*  UNHCR was not able to interview any interviewer/decision-maker within the CGRA/CGRV.  
One interviewee was not interviewed one-to-one but provided information to UNHCR by email.

** One interviewee is legal advisor at the Council of State
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4.  Caveats, Use of Terms  
and Explanations

Caveats

Given the limited number of case "les reviewed and interviews observed, this research does not purport to 
provide a quantitative analysis of state practice, nor does it intend to be a comparative study limited to three 
Member States. For the same reasons, the "ndings solely intend to be illustrative of the issues discussed in 
the report.

While the purpose of the review of case "les and decisions was to illustrate how the credibility assessment 
is conducted in practice, it is noted that the issue of credibility might not have "gured in all the decisions 
in the sample.

Use of terms and explanations

For the purpose of this report, UNHCR has used selected terminology used in the Quali"cation Directive 
and the Asylum Procedures Directive. !e use of terms drawn from these Directives are for the purpose 
of this report only, as the scope and purpose of this report refers to the practice of EU Member States, and 
should therefore not be regarded as UNHCR’s preferred terms.

!e report uses the term ‘determining authority’ to refer to the administrative body in a Member State 
responsible for examining, assessing, and taking a decision at "rst instance on the application for international 
protection. It uses the term, decision-maker, to denote the personnel of the determining authority 
responsible for examining and assessing an application for international protection and competent to take 
a decision at "rst instance in such a case. !e term ‘interviewer’ in this report is reserved for personnel of 
the determining authority responsible for interviewing applicants for international protection, if di$erent 
from above, and/or where the report strictly refers to an interview situation.25

For the purpose of this report, the concept of an applicant’s ‘individual and contextual circumstances’ is 
used instead of the applicant’s ‘pro"le’. UNHCR has noted that the latter is o%en wrongly taken to imply a 
pre-de"ned category of persons actually possessing, or perceived, or attributed to possess some common 
characteristics, against which individual applicants are then measured. !e term ‘individual and contextual 
circumstances’ refers to a broader concept and re&ects the requirement under EU law that an application be 
assessed on an individual basis taking into account the background of the applicant.

An applicant’s ‘individual and contextual circumstances’ encompasses both the personal background of 
the applicant, his or her age, nationality, ethnic origin, gender, sexual orientation and/or gender identity, 
education, social status, religion, beliefs, values, and urban/rural cultural background, and state of mental 
and physical health; his or her past and present experiences of ill-treatment, torture, persecution, harm, or 
other serious human rights violations, and experiences in any transit country and the Member State; as well 
as the wider legal, institutional, political, social, religious, cultural context of his or her country of origin, or 
place of habitual residence, the human rights situation, the level of violence, and available state protection.

25  In the asylum procedure in the three Member States on which this report focuses, the function of interviewer and decision-
maker are in principle merged, and entrusted to one person. However, this might not be indicative of practice in procedures 
in other EU Member States. The following terms are used in the national context to denote the person responsible: “case 
owner” (the UK), “protection officer” (Belgium), and “interviewer/decision-maker” (the Netherlands).
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For the purposes of this report, the terms ‘substantiate’ and ‘duty to substantiate’ have been used instead of 
‘burden of proof ’ in accordance with the language in Article 4 QD.

Translations

All English translations contained in this report are uno#cial translations by UNHCR unless otherwise 
speci"ed.
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1.  What is the Credibility 
Assessment?

1.1.  Purpose of the credibility assessment
In the English language, the ordinary meaning of ‘credibility’ is whether something or someone is capable 
of being believed,1 or alternatively, whether something or someone is trustworthy or reliable.2 ‘Credible’ is 
de"ned as “able to be believed or convincing.”3

An applicant quali"es for international protection if he or she has a well-founded fear of being persecuted 
for reasons of race, religion, nationality, membership of a particular social group or political opinion in 
accordance with the 1951 Convention, or would face a real risk of su$ering serious harm as de"ned in the 
Quali"cation Directive if returned to the country of origin or habitual residence. In the asylum procedure, 
the determination of whether an applicant has such a well-founded fear or faces such a risk is informed by 
the "ndings of fact on points that are material – that is, relevant – to the asylum claim.

!e term ‘credibility assessment’ in this context is used to refer to the process of gathering relevant 
information from the applicant, examining it in the light of all the information available to the decision-
maker, and determining whether the statements of the applicant relating to material elements of the 
claim can be accepted, for the purpose of the determination of quali"cation for refugee and/or subsidiary 
protection status.

!is understanding of the credibility assessment, which encompasses the determination of which facts 
presented by the applicant can be believed, situates the credibility assessment as an integral part of the 
process of establishing the facts of an asylum claim. !e credibility assessment involves a determination 
of whether and which of the applicant’s statements and other evidence submitted by the applicant can 
be accepted and, therefore, may then be taken into account in the analysis of the well-founded fear of 
persecution and real risk of serious harm.

!is understanding is also promoted by the European Asylum Curriculum (EAC) module on evidence 
assessment, which describes “the assessment of credibility as a tool to establish a set of material facts to which 
you can apply the refugee de!nition (the !ndings of facts).”4

!e question for decision-makers is how do they know whether they should accept the facts presented 
by the applicant as supported by his or her statement and the other evidence available it the case? !is, in 
essence, is the question that the credibility assessment should assist in answering.

For the purpose of this report, evidence may be oral or documentary.5 It includes the statement of the 
applicant as well as any other oral evidence provided by experts, family members and other witnesses. 
Evidence may also be documentary, including written, graphic, digital, and visual materials. In this sense, 

1   The Concise Oxford Dictionary, Ninth Edition, Oxford University Press, 1995: “the quality of being convincing or believable.”
2   Collins Dictionary, HarperCollins, 2004. See also The Concise Oxford Dictionary, Ninth Edition, Oxford University Press, 

1995: “the quality of being trusted and believed in.”
3   The Concise Oxford Dictionary, Ninth Edition, Oxford University Press, 1995.
4 EAC, Module 7 on Evidence Assessment, section 3.1.12 Points to remember.
5  UNHCR, Note on Burden and Standard of Proof, para. 5: “Evidence may be oral or documentary.”
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evidence may also encompass COI, exhibits such as physical objects and bodily scarring as well as audio 
and visual recordings. !erefore, henceforth, where the term ‘evidence’ is used in this report, without being 
quali"ed, it should be understood as encompassing all types of evidence – oral and written statements, 
documentation, COI and other written, graphic, digital, and visual materials.

Evidence may be submitted by an applicant to substantiate his or her application and may also be gathered 
by the determining authority through its own means. Evidence may include anything that asserts, con"rms, 
supports, refutes or otherwise bears on the relevant facts in issue.

In this regard, it should be recalled that the objective of refugee and subsidiary protection status 
determination is humanitarian. With this in mind, the determination does not purport to identify those in 
need of international protection as a matter of certainty.6

Moreover, the aim of the credibility assessment is not to determine the accuracy of statements provided 
by an applicant. As such, the decision-maker does not need to be certain of the veracity of a statement 
concerning a relevant fact to "nd it credible and accept it for the purpose of status determination.7 !e aim, 
instead, is to determine what relevant information provided by the applicant should be considered for the 
purpose of the determination of quali"cation for refugee and subsidiary protection status.

“  To show that a statement is credible is not the same as to show that it is true.”8

1.2. Importance of the credibility assessment
Credibility assessment is a core element of the adjudication of asylum applications. Credibility "ndings 
o%en lead to the determination of the material facts considered for the determination of an application, and 
are as such the "rst step in the decision-making process.

While the assessment of the credibility of statements provided by an applicant may in some cases be a 
straightforward process, in others, it represents a signi"cant and challenging part of the adjudication. Some 
decision-makers have declared that they spend the vast majority of their time on credibility assessment and 
that this constitutes the most challenging aspect of their work.9 Credibility, to some extent, is nearly always 
at issue.10

Findings of facts made as a result of the credibility assessment can be determinative of the outcome of the 
asylum claim. Indeed, the issue of credibility is o%en the pivot upon which the outcome of the "rst instance 
determination procedure turns. Although there is a lack of comprehensive empirical evidence on the extent 
to which adverse credibility "ndings on material elements of the claim result in denial of international 
protection at the "rst instance in EU Member States, a number of studies in the EU and various other 

6  UNHCR, Note on Burden and Standard of Proof, para. 2: “In examining refugee claims, the particular situation of asylum-
seekers should be kept in mind and consideration given to the fact that the ultimate objective of refugee status determination 
is humanitarian. On this basis, the determination of refugee status does not purport to identify refugees as a matter of 
certainty, but as a matter of likelihood. Nonetheless, not all levels of likelihood can be sufficient to give rise to refugee status.”

7  UNHCR, Note on Burden and Standard of Proof, para. 12: “Given that in refugee claims, there is no necessity for the 
applicant to prove all facts to such a standard that the adjudicator is fully convinced that all factual assertions are true, there 
would normally be an element of doubt in the mind of the adjudicator as regards the facts asserted by the applicant.”

8  J A Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 21, no. 4, 2009, p 700–26, at p. 
719.

9  A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, International Association of Refugee 
Law Judges, Conference in Ottawa, Canada, 1998.

10  G Coffey, ‘The Credibility of Credibility Evidence at the Refugee Review Tribunal’, International Journal of Refugee Law, vol. 
15, no. 3, 2003, p 377–417 at p. 378. 
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regions of the world indicate that a signi"cant proportion of decisions to deny status are based wholly or 
partially on adverse credibility "ndings.11

A common trend that UNHCR identi"ed in its 2010 study on the implementation of the Asylum Procedures 
Directive in 12 EU Member States,12 based on an audit of more than 1,000 cases,13 was that negative decisions 
were o%en made on credibility grounds and failed to apply the criteria of the Quali"cation Directive to 
accepted facts. In France, for instance, the great majority of negative decisions audited were cases where the 
application was rejected on credibility grounds [‘faits non établis’]. In Germany, in about 75 per cent of the 
cases audited by UNHCR in which refugee protection was denied, decisions were based on the assessment 
that the applicant’s presentation of the facts was not credible.14

UNHCR has also repeatedly identi"ed the assessment of credibility as an area of concern, and observed that 
this aspect of decision-making poses a particular challenge to decision-makers.15 !is has emerged strongly 
in the organization’s work in support of determining authorities in the EU with a view to enhancing the 
quality of asylum procedures and determining international protection needs.

What is more, the appellate bodies in some states do not undertake their own investigation into the facts of 
the appeal. Instead, they rely on the evidence the appellant submits and on the "rst instance determining 
authority’s fact "ndings.

11  UNHCR, Quality in the Swedish Asylum Procedure: A Study of the Swedish Migration Board’s Examination of and Decisions 
on Applications for International Protection, September 2011. This study, implemented in cooperation between UNHCR and 
the Swedish Migration Board in 2009-–2011, involved the analysis of 200 decisions taken between July and December 2009, 
and found that 38 per cent of the cases analysed were rejected on credibility grounds. See also Asylum Aid, Unsustainable: 
The Quality of Initial Decision-making in Women’s Asylum Claims, January 2011, which examined 45 cases by principle 
female claimants, of which 31 (69 per cent) involved an element of gender-related persecution. In 39 out of the 45 cases 
examined (87 per cent) the applicant’s claim was not believed. The assessment of credibility formed the core of the decision 
to refuse. In all cases allowed at appeal (50 per cent), the credibility of the applicants’ claims was accepted and the negative 
credibility findings at the initial decision-making were overturned. See also R Byrne, ‘Assessing Testimonial Evidence in 
Asylum Proceedings: Guiding Standards from the International Criminal Tribunals’, International Journal of Refugee Law, 
vol. 19, no. 4, December 2007, p 609–38: “[e]xisting studies indicate that somewhere between 48 and 90 per cent of all 
asylum claims are rejected on findings of adverse credibility in regions as diverse as North America and Northern Africa.” 
See also M Kagan, ‘Is Truth in the Eye of the Beholder? Objective Credibility Assessment in Refugee Status Determination’, 
Georgetown Immigration Law Journal, vol. 17, 2003, p 367–9. Kagan’s review of determinations in UNHCR’s regional field 
office in Cairo found that in the spring of 2002, 77 per cent of asylum rejections were attributed to a “lack of credibility” See 
also D Anker, ‘Determining Asylum Claims in the United States: An Empirical Case Study’, New York University School of Law 
Journal of Law and Social Change, vol. 19, 1992. Anker’s earlier investigation of asylum determinations in Boston revealed 
that 48 per cent of rejections were on account of adverse credibility findings. See also, C Rousseau et al., ‘The Complexity 
of Determining Refugeehood: A Multidisciplinary Analysis of the Decision-making Process of the Canadian Immigration 
and Refugee Board’, Journal of Refugee Studies, vol. 15, no. 1, 2002. Some 90 per cent of rejections in the sample of an 
empirical study of Canadian refugee decisions were on grounds of a lack of credibility of the claimant. See also G Noll (ed.), 
Proof, Evidentiary Assessment and Credibility in Asylum Procedures, 2005; and R Thomas, ‘Assessing the Credibility of 
Asylum Claims: EU and UK Approaches Examined’, European Journal of Migration and Law, vol. 8, 2006, p. 79.

12  UNHCR, APD Study, March 2010.
13  In total, 1,090 case files and 1,155 decisions were audited for this research.
14 UNHCR, APD Study, p 26–7.
15  UNHCR, UK-based, Quality Initiative Project (Section 2.2, Second Report; section 2.3, Third Report; section 2.2, Fourth 

Report; section 2.3 Fifth Report) and Quality Integration Project (Section 4.1, First Report). See also UNHCR’s Quality in the 
Swedish Asylum Procedure Project. See also ASQAEM (Asylum Systems Quality Assessment and Evaluation Mechanism) 
project in Central Europe (2008–2010) and FDQ (Further Developing Asylum Quality in the European Union) project (2010–
2011), co-financed by the European Refugee Fund. The FDQ project also covered four countries in southern Europe (Cyprus, 
Greece, Italy, and Portugal). UNHCR’s work with Member States is based on the supervisory role of UNHCR under the 1951 
Convention relating to the Status of Refugees. It is a collaborative endeavour between UNHCR and determining authorities 
to improve the quality of the determination process through monitoring both procedures and the application of the refugee 
criteria and subsidiary protection.
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!e case law of the CJEU has established that the appeal body must have the power to review both facts and 
issues of law, a position the jurisprudence of the European Court of Human Rights reinforced.16 However, 
in a majority of the Member States the UNHCR surveyed in the framework of the APD study:

“  the competent appeals body which reviews negative decisions on asylum claims has power to review 
questions of both fact and law. However, in at least two Member States, reviews at the appellate level are 
limited to questions of law, […] and the appellate bodies in at least three states do not undertake their 
own investigation into the facts, but instead rely on the evidence submitted by the appellant and the 
determining authority.”17

Notwithstanding the importance of the credibility assessment, UNHCR has noted that there is very limited 
guidance by the determining authorities of EU asylum systems on credibility; this is made all the more 
acute as decision-making in the asylum system presents formidable challenges.

1.3. Challenges of the credibility assessment
!e challenges of the credibility assessment in the asylum procedure are widely acknowledged and 
documented in literature on decision-making. While all courts have to decide under conditions of 
uncertainty, in the asylum system, this is compounded by the geographical and cultural distance between 
the country of origin or place of habitual residence in which the alleged facts happened and the country in 
which the application for international protection is examined, as well as by the amount of time that has 
elapsed between these facts and the hearing of the case.

Multi-lingual and cross-cultural communication in the asylum procedure increases scope for 
misunderstandings and errors. !ough interpreters may help to overcome the linguistic barriers, decision-
makers’ lack of familiarity with the cultural backgrounds of applicants as well as the social mores and 
gender norms of their societies of origin, and the linguistic barriers may remain a challenge. As Lord Justice 
Keene of the UK Court of Appeal has stressed:

“  An English judge may have, or think that he has, a shrewd idea of how a Lloyds Broker or a Bristol 
wholesaler, or a Norfolk farmer, might react in some situation which is canvassed in the course of a 
case but he may, and I think should, feel very much more uncertain about the reactions of a Nigerian 
merchant, or an Indian ships’ engineer, or a Yugoslav banker. Or even, to take a more homely example, a 
Sikh shopkeeper trading in Bradford. No judge worth his salt could possibly assume that men of di"erent 
nationalities, educations, trades, experience, creeds and temperaments would act as he might think he 
would have done or even – which may be quite di"erent – in accordance with his concept of what a 
reasonable man would have done.”18

In addition, the need to work through interpreters adds yet another layer of complexity to the process.

To examine an application for international protection, the interviewer and decision-maker require 
specialist competencies, knowledge and skills, combined with strong analytical abilities. !ese skills and 
competencies encompass the legal framework that regulates status determination, but they must also 
extend beyond it.

16  Panayotova and others v. Minister voor Vreemdelingenzaken en Integratie, C-327/02, Court of Justice of the European Union 
(CJEU), 16 November 2004, para. 27; Unión de Pequeños Agricultoresv. Council, C-50/00, CJEU, 25 July 2002.

17 UNHCR, APD Study, p 89–90.
18  Y v Secretary of State for the Home Department, [2006] EWCA Civ. 1223, 26 July 2006, para. 25, Lord Keene quoting an 

article in T. Bingham, Current Legal Problems.
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!e psychology of the applicant, the interviewer and, if di$erent, the decision-maker, as well as the 
interactions between these persons are all relevant to the credibility assessment. A wide-range of factors 
in&uence these psychological processes, including age, gender, sexual orientation and/or gender identity, 
culture, social status, education, state of health, and mind-set at the time of the interaction. !e credibility 
assessment will also re&ect assumptions about behaviour, values, attitudes, perceptions of and responses 
to risk, and about how a truthful account should be presented. When providing statements, applicants 
are also required to recall relevant past and present facts to substantiate their application. !e reliance 
by interviewers and decision-makers on the human memory must also be informed by evidence from 
neurobiology, and expectations of what can be recalled and how this is done, should be realistic.

Interviewers and decision-makers, therefore, in addition to knowledge of the relevant law and of the country 
of origin, need to be aware of and to understand these factors that impact on the credibility assessment and 
to be informed by the substantial body of empirical scienti"c evidence that exists in these "elds.

In addition, establishing the relevant facts of a case is a complex and challenging process in any sphere of 
law. In other areas of law, such as criminal law, fact-"nders may have signi"cant resources at their disposal 
and may be able to draw on a wide range of evidence, including, for example, forensic evidence, material 
objects, audio and/or visual recordings, witness statements, and documentary evidence to establish or help 
to establish the validity of the relevant facts.

!e evidentiary challenges inherent in the process of fact-"nding are even more acute and formidable in 
the examination of applications for international protection. !ere may be no third party evidence from, 
for example, witnesses, family, acquaintances, and members of the applicant’s community, or there may be 
doubts about the reliability of the existing evidence.
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!ere may be valid and obvious reasons for this related to the precipitous, hazardous and/or clandestine 
circumstances of the applicant’s &ight from his or her country of origin, or, in the case of stateless persons, 
country of former habitual residence. As UNHCR has stated:

“  [o]#en, however, an applicant may not be able to support his statements by documentary or other 
proof, and cases in which an applicant can provide evidence of all his statements will be the exception 
rather than the rule. In most cases a person $eeing from persecution will have arrived with the barest of 
necessities and very frequently even without personal documents.”19

!erefore, an absence of documentary or other evidence may itself be a direct consequence of the 
circumstances or events giving rise to an applicant’s need for international protection rather than an 
indication of a lack of credibility.

What is more, available COI may be too general to con"rm or refute relevant facts asserted by the applicant. 
Speci"c (country of origin) information may be unavailable, or the capacity to gather such information as 
exists may hinge on accessibility, as well as the time and resources available to the determining authority and/
or applicant. In this regard, it should be borne in mind that Member States are prohibited from obtaining 
information from an alleged actor of persecution20 or serious harm:21

“  in a manner that would result in such actor(s) being directly informed of the fact that an application has 
been made by the applicant in question, and would jeopardise the physical integrity of the applicant and 
his/her dependants, or the liberty and security of his/her family members still living in the country of 
origin.”22

Relevant and speci"c COI on the situation and treatment of particular social groups is o%en lacking. As 
UNHCR notes in the guidelines on gender-based persecution, for example:

“  [I]t is important to recognize that in relation to gender-related claims, the usual types of evidence used in 
other refugee claims may not be as readily available. Statistical data or reports on the incidence of sexual 
violence may not be available, due to under-reporting of cases, or lack of prosecution.”23

UNHCR then cautions in its recent guidelines on sexual orientation and/or gender identity that: “this should 
not automatically lead to the conclusion that the applicant’s claim is unfounded or that there is no persecution 
of LGBTI individuals in that country.”24

!e evidentiary challenge confronting fact-"nders has been starkly and frankly stated thus:

“  Frequently, we !nd ourselves frustrated by the paucity of information: If only we could verify this; if only we 
could corroborate that; then we could know ‘what really happened’. But we never have all the information. 
In my experience, we rarely have even as much information as I would consider necessary to choose a new 
appliance, much less make a decision about a person’s future.”25

19  UNHCR, Handbook, para. 196.
20  Article 22(b) APD.
21  Reference to alleged actor of serious harm has been added in Article 30 of the Amended Proposal for a Directive of the 

European Parliament and of the Council on Common Procedures for Granting and Withdrawing International Protection 
Status (Recast), COM(2011) 319 final, 1 June 2011.

22 Article 22 (b) APD.
23   UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution Within the Context of Article 1A(2) of 

the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 7 May 2002, HCR/GIP/02/01 (hereinafter 
UNHCR, Guidelines No. 1), para. 37.

24  UNHCR, Guidelines on International Protection No. 9: Claims to Refugee Status based on Sexual Orientation and/or Gender 
Identity within the Context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol Relating to the Status of Refugees, 
23 October 2012, HCR/GIP/12/01, (hereinafter UNHCR, Guidelines No. 9), para. 66.

25  A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, International Association of Refugee 
Law Judges, Conference in Ottawa, Canada, 1998, p. 134.
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Given the frequent scarcity of independent evidence con"rming or supporting the applicant’s testimony, 
the testimony, which is in any case always a major source, may sometimes be the only evidence the applicant 
furnishes. !us, the applicant’s testimony is central and crucial to the fact-"nding process. As UNHCR 
stated: “the applicant’s own testimony is the primary and o#en the only source of evidence, especially where 
persecution is at the hands of family members or the community. Where there is a lack of country of origin 
information, the decision-maker will have to rely on the applicant’s statements alone.”26

Applicants in the asylum procedure may, in addition, be su$ering the symptoms of trauma and other 
mental health problems associated with their experiences in either the country of origin or country of 
habitual residence, during their &ight or in the putative country of asylum. !e alien environment may 
also bewilder and disorient the applicant. Moreover, he or she may feel anxious, desperate, and frightened 
about the asylum procedure and lack trust in the authorities. All these factors may impact on the way the 
applicant provides statements and other evidence and thus the assessment of credibility, as discussed in the 
chapter on the factors to be taken into account.

!e ability to conduct a rigorous and fair assessment of credibility is also a$ected by the quality of the 
"rst instance asylum procedure more broadly, including the opportunity for and quality of personal 
interview(s); the accuracy of interpretation and translation services; the accuracy and detail of written 
interview reports (in the absence of an audio recording); the pro-activity and quality of the determining 
authority’s independent fact-"nding inquiries; and the information resources available. It is also a$ected by 
the time-scale of the procedure, restrictive procedural rules, and the human resources available.

In light of these well-established and recognized challenges to assessing credibility in the asylum procedure, 
it is surprising to note that many decision-makers interviewed in this research have stated that the credibility 
assessment was not one they found particularly di#cult and that it was a straightforward task.27

In view of the humanitarian purpose of the examination of an application for international protection and 
the many and distinctive challenges posed by the nature of status determination, the evidentiary rules that 
apply to civil and criminal law are frequently inadequate or inappropriate for the credibility assessment in 
the asylum procedure.

!is has been partly re&ected in national jurisprudence.28 !e Australian asylum tribunals have stated in 
their guidance that they are “not bound by legal forms and technicalities or the rules of evidence.”29

However, there are a number of principles and standards that do apply, as outlined in the following section.

26  UNHCR, Guidelines No. 9, para. 64.
27  For instance, “I feel comfortable with the credibility assessment” (Interview 4). “I’ve been doing this for some time, I 

don’t find credibility assessment difficult” (Interview 6). “It’s OK, I don’t find it hard” (Interview 7) or “The credibility part is 
straightforward” (Interview 1).

28  Tribunale di Torino, 29 maggio 2009, sentenza n. 177, (Tribunal of Turin, 29 May 2009, judgment n. 177, 29 May 2009): “What 
can be required from the claimant is not the full satisfaction of the burden of proof stated in art. 2697 of the civil code, but 
that s/he furnishes a reliable and credible version of the facts (…) and in particular a version which is intrinsically coherent 
and does not contradict the documents shown during the case and his behaviour”, [unofficial translation of: “ciò che può 
essere richiesto alla parte istante non è il pieno assolvimento dell’onere della prova di cui all’art. 2697 c.c., ma che questa 
fornisca una versione attendibile e verosimile (…) e in particolare una versione intrinsecamente coerente e che non si ponga 
in contraddizione rispetto alle risultanze di causa ed al comportamento tenuto dall’interessato.”]

29  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 
24 March 2012, para. 2.2.
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2.  Principles and Standards  
of the Credibility Assessment

Neither the Asylum Procedures Directive nor the Quali"cation Directive explicitly or comprehensively 
prescribe how the credibility assessment should be carried out. However, Member States and decision-
makers do not have unfettered discretion with regard to the assessment of credibility.

Both Directives state that they respect EU fundamental rights and principles.30 EU administrative law 
principles are a#rmed in the core legislative instruments of the EU, such as the Treaty on the Functioning 
of the European Union and the Charter of Fundamental Rights of the European Union, and should be 
respected in the credibility assessment.

Article 4 QD addresses the assessment of facts and circumstances with regard to quali"cation for both 
refugee and subsidiary protection status. Article 4 (1) QD, together with Article 4 (2) QD, stipulates that 
it is the duty of the Member State to assess the relevant elements of the application in cooperation with 
the applicant. Article 4 (3) QD states that the assessment of an application should be carried out on an 
individual basis and lists non-exhaustively some of the factors that should be taken into account. Moreover, 
Article 4 (5) QD states that where aspects of the applicant’s statements are not supported by documentary 
or other evidence, those aspects shall not need con"rmation when "ve stipulated conditions are met. !ese 
provisions provide guidance with regard to the credibility assessment.

Article 8 (2) APD requires Member States to ensure that “decisions by the determining authority on 
applications for asylum are taken a#er an appropriate examination.” To this end, Member States should 
ensure that applications are examined and decisions taken individually, objectively, and impartially. It 
follows that the credibility assessment must be carried out individually, objectively, and impartially.31

!e CJEU has judicial oversight of the above-mentioned legislative instruments. At the time of UNHCR’s 
research, only one ruling concerning the interpretation of Article 4 (1) QD was available and is referenced 
as appropriate in this chapter.

Further, relevant standards may be derived from other international bodies. UNHCR, as the agency 
entrusted by the United Nations General Assembly with responsibility to provide international protection 
to refugees and to seek permanent solutions to the problem of refugees, in the exercise of its supervisory 
responsibility, has produced guidance relevant to the credibility assessment.32

Moreover, the decisions of treaty monitoring bodies such as the European Court of Human Rights and the 
UN Committee against Torture also shed light on how to approach credibility assessment. Since Article 8 
(2) (c) APD obliges Member States to ensure that “the personnel examining applications and taking decisions 
have the knowledge with respect to relevant standards applicable in the !eld of asylum and refugee law”, 
decision-makers should know and apply these standards to the credibility assessment.

!is chapter, therefore, outlines some of these standards, and reports indicative "ndings on the extent to 
which these standards are re&ected in national case law and guidance.

30  Recital 10 of the 2004 Qualification Directive, recital (16) of the 2011 Qualification Directive and recital 8 of the Asylum 
Procedures Directive. 

31  Article 8 (2) (a) APD: “Member States shall ensure that: (a) applications are examined and decisions are taken individually, 
objectively and impartially.”

32  UNHCR, Handbook, in particular paras 195–205; and UNHCR, Note on Burden and Standard of Proof.



!e approach taken to the assessment of credibility by the determining authorities in the EU has primarily 
been de"ned by national legal traditions and practices in the assessment of evidence. !ese legal traditions 
and practices vary across EU Member States and may be an obstacle to achieving the harmonization objective 
of the Common European Asylum System. !is has been recognized by the European Union which has 
taken steps through the European Asylum Support O#ce (EASO) to address this issue through a common 
training programme, the European Asylum Curriculum (EAC), for national asylum o#cials across the 
EU. !e EAC includes a module speci"cally on evidence assessment, including credibility assessment. !is 
chapter therefore also includes references to this EAC module.

Variances in outcomes on similar cases may also occur within national jurisdictions where individual 
decision-makers apply inconsistent standards and approaches, or incorrect evidentiary criteria to the 
credibility assessment, exercise signi"cant discretion, or employ di$erent approaches.

National courts have also contributed to the development of standards for the credibility assessment in 
their jurisprudence. !is is the case in Belgium, the Netherlands and the UK. Some states, such as the 
Netherlands and the UK, have developed through speci"c guidelines, national standards for and guidance 
on the methodological approach to be taken to the credibility assessment. !is guidance, together with 
training, aims to ensure a consistent approach is taken to the credibility assessment by individual decision-
makers. Other states, such as Belgium, did not have speci"c guidelines on the credibility assessment at the 
time of UNHCR’s research, although some guidance may be provided through training.

!is chapter provides an insight into some of the national standards developed both within the EU and 
beyond.

2.1. Shared duty
A full discussion of the principle of the shared duty to substantiate an application, including the content and 
implications of the principle, is covered in Chapter 4, Gathering the Facts. Details are also provided on the 
re&ection and meaning of the principle in international, regional and national jurisprudence and guidance.

Su#ce thus to mention here this key principle of refugee law as stated by UNHCR: “In view of the 
particularities of a refugee’s situation, the adjudicator shares the duty to ascertain and evaluate all the relevant 
facts.”33

2.2. Individual assessment
Article 8 (2) (a) APD requires Member States to ensure that applications for international protection are 
examined and decisions are taken individually, and Article 4 (3) QD provides that the “assessment of an 
application for international protection is to be carried out on an individual basis.” !e credibility assessment 
must, therefore, be conducted on an individual basis fully taking into account the individual and contextual 
circumstances of the applicant. !is principle should also be re&ected in national legislation34 and guidance.35

33  UNHCR, Note on Burden and Standard of Proof, para. 6.
34  In Belgium, Article 4, para. 3 and 27 of the Royal Decree on CGRA/CGRV Procedures; and Article 10, para. 2 of the Royal 

Decree on Immigration Department Procedures. In the Netherlands, Article 8 (2) (a) is stated, in the Explanatory Memorandum 
to the Implementation Law, to be transposed in Article 2:4 General Administrative Law Act and Article 29 Aliens Act. In the 
UK, para. 339J of the Immigration Rules stipulates that the credibility assessment should be carried out on an individual 
basis.

35  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 5 states: 
“Decision makers are to assess any claim on an individual, objective and impartial basis” (emphasis added).

35

 C
ha

pt
er

 2
 

Pu
rp

os
e a

nd
 p

rin
cip

les



!ese individual and contextual circumstances should be taken into account routinely and in an integrated 
manner in all aspects of the credibility assessment. For instance, they are important in determining 
whether the applicant has made a genuine e$ort to substantiate the application and whether the authority 
has discharged its duty to cooperate in this process; whether speci"c indicators are reliable indicators of 
the credibility of statements by an applicant; whether explanations given by the applicant for identi"ed 
credibility problems are reasonable; and whether reasons provided by the applicant for a lack of supporting 
evidence are satisfactory and support the application of the principle of the bene"t of the doubt with respect 
to speci"c "ndings of fact.

In addition, as UNHCR has stated: “%e applicant’s statements cannot be considered in the abstract, and 
must be viewed in the context of the relevant background situation.”36 !is encompasses both the personal 
background of the applicant, his or her age, nationality, ethnic origin, gender, sexual orientation and/or 
gender identity, education, social status, religion, and cultural background; his or her past and present 
experiences of ill-treatment, torture, persecution, harm, or other serious human rights violations; as well as 
the relevant situation in the country of origin or habitual residence, any transit country and Member State, 
the wider legal, institutional, political, social, religious, cultural context, the human rights situation, the 
level of violence, and available state protection. !ese factors and their relevance for various aspects of the 
credibility assessment are discussed throughout this report.

With regard to contextual circumstances in the country of origin or place of habitual residence, the relevant 
time-frame will depend on the issue at stake. For example, the assessment of the credibility of statements 
regarding past events must take into account the situation prevailing in the country of origin or habitual 
residence at the time the events are claimed to have taken place. Whereas an assessment of an applicant’s 
explanation that he or she was unable during the procedure to obtain documentary or other evidence from 
the country of origin in support of an asserted material fact must take into account the situation in the 
country of origin or place of habitual residence at the time of the examination of the application.

While the travel route taken by the applicant is rarely a material fact,37 the circumstances pertaining to the 
applicant’s journey to the Member State and the situation in transit countries may be relevant in assessing, 
for example, the applicant’s explanations for an absence of documentary evidence in support of asserted 
material facts.

Contextual circumstances in the Member State may include reception and procedural conditions, and 
an understanding of how these may impact on the applicant’s ability to substantiate the application and 
provide testimony. As UNHCR stated:

“  It should be recalled that an applicant for refugee status is normally in a particularly vulnerable 
situation. He !nds himself in an alien environment and may experience serious di&culties, technical 
and psychological, in submitting his case to the authorities of a foreign country, o#en in a language not 
his own. His application should therefore be examined within the framework of specially established 
procedures by quali!ed personnel having the necessary knowledge and experience, and an understanding 
of an applicant’s particular di&culties and needs.”38

Before making an assessment of the credibility of the applicant’s statements, decision-makers should seek 
to identify and understand all factors that may a$ect the reliability of the indicators of credibility. Some 
of these factors and their relevance for the credibility assessment are also explored in greater depth in 

36  UNHCR, Handbook, para. 42. See also S v. Federal Asylum Review Board, Higher Administrative Court of Austria 
(Verwaltungsgerichtshof), 2003/20/0389, 26.11.2003: “On the whole, the picture reveals that the responding authority 
sustained its consideration of evidence on isolated considerations. Although a part of them does not seem to be inappropriate 
to account for a solution, they themselves, alone, without consideration of the complainant’s statements’ overall context, 
without evaluation of his personal credibility and without examination of the current country of origin information regarding 
incidents as the ones claimed by the complainant, cannot be sufficient to found the decision in a comprehensive way.”

37  The European Court on Human Rights considers the journey to the country of refuge as being peripheral. See N. v. Finland, 
no. 38885/02 (Judgment), ECtHR, 26 July 2005, paras 154–155.

38  UNHCR, Handbook, para. 190.

36 Beyond Proof - Credibility Assessment in EU Asylum Systems



this report. In this regard, the approach of the international criminal tribunals may be instructive as they 
begin the formal assessment of credibility by identifying all potential factors that may render the traditional 
indices of credibility determination ine$ective. In addition to gathering relevant background information 
on the applicant, this may include, for example, calling for the expert opinion of an anthropologist to ensure 
that the tribunal understands the cultural and linguistic framework within which testimony is given.39 !is 
approach may enhance the capability of the decision-maker to assess credibility.

2.3. Objective and impartial assessment
It is critical to recall that the "rst instance procedure is not an adversarial process. On the contrary, Article 
4 (1) QD explicitly states that it is the Member State’s duty to assess the relevant elements of the application 
in cooperation with the applicant.40 It is, therefore, not the role of the determining authority to contest an 
application for international protection or strive with zeal to identify indicators of a lack of credibility.41

Article 8 (2) (a) APD requires Member States to ensure that applications for international protection are 
examined and decisions taken objectively and impartially.42 !e requirement of objectivity and impartiality 
applies throughout the procedure, including the processes of both gathering and assessing evidence, 
and it applies to the examination of all applications regardless of the applicant’s identity, background, or 
circumstances.

!e national legislation and guidance43 of EU Member States should re&ect this requirement. By way of 
example, updated UK guidance explains that:

“  [a]ssessing the credibility of a claim is not about making negative credibility !ndings and focusing on 
refusal. It is an objective assessment of the material facts that go to the core of the claim […].44 %e 
guidance adds: ‘It should be a neutral assessment of the material facts […] in which subjectivity should 
be kept to a minimum’.”45

39  R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding Standards from the International Criminal 
Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 609–38. Referring to Prosecutor v. Zoran 
Kupre!ki", Mirjan Kupre!ki", Vlatko Kupre!ki", Drago Josipovi", Dragan Papi" and Vladimir #anti" (Judgment), Case No 
IT-95-16-T, 14 January 2000, para. 72: “An expert witness who testified at the request of the Trial Chamber, the Norwegian 
anthropologist Dr. Tone Bringa, pointed out that […]”; para. 336: “It should be noted that, as convincingly proved by the 
testimony of a court expert  witness, the Norwegian anthropologist Dr. Bringa […].”

40  M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, 
CJEU, 26 April 2012.

41  Immigration and Refugee Board of Canada, Assessment of Credibility in Claims of Refugee Protection, “The Refugee Division 
must not display a zeal ‘to find instances of contradictions in the [claimant’s] testimony [ …] it should not be over-vigilant in 
its microscopic examination of the evidence’ [Attakora v. Canada (Minister of Employment and Immigration) (1989), 99 N.R. 
168 (F.C.A.)]”, Refugee Protection Division, Legal Services, 31 January 2004, Section 2.3.2: Contradictions, Inconsistencies, 
Omissions, p. 26.

42  M. M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, 
para. 88, which states that the right to be heard (Article 41 (2) of the EU Charter and considered inherent in the fundamental 
principle of EU law of the right of defence) requires the authorities to examine “carefully and impartially all the relevant 
aspects of the individual case.” 

43  In Belgium, Article 4, paras 3 and 27 of the Royal Decree on CGRS Procedures; and Article 10, para. 2 of the Royal Decree 
on Immigration Department Procedures. In the Netherlands, Article 8 (2) (a) is stated, in the Explanatory Memorandum to 
the Implementation Law, to be transposed in Article 2:4 General Administrative Law Act and Article 29 Aliens Act. In the UK, 
para. 339J of the Immigration Rules stipulates that the credibility assessment should be carried out on an individual basis. In 
the UK, there is an ‘Interviewing Protocol’, which states: “Interviews should be conducted objectively and impartially and the 
purpose is to obtain facts relevant to the application. The interview is essentially a fact-finding exercise, an opportunity for the 
claimant to elaborate on the background to his or her application, introduce additional information and for the interviewing 
officer to test the information provided, if required. This process will assist the decision-maker to make a well-reasoned and 
sustainable decision on the application.” See UKBA, Interviewing Protocol: Protocol Governing the Conduct of Substantive 
Interviews and the Role of Interviewing Officers, Representatives and their Interpreters, 5 December 2008, Section 1.2.

44  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 13; UKBA, 
Asylum Instructions, Considering the Asylum Claim and Assessing Credibility, February 2012, p. 12.

45  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 12.
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!e requirement of impartiality and objectivity applies regardless of the circumstances of the case. As stated 
in the UNHCR Handbook, the decision-maker must conduct the fact-"nding process “in a spirit of justice 
and understanding and his judgment should not, of course, be in$uenced by the personal consideration that 
the applicant may be an ‘undeserving case’.”46

It is, therefore, critical that decision-makers do not prejudge credibility and do not approach the task 
with scepticism or a ‘refusal mind-set’. !is may prejudice and distort the processes of both gathering 
information and assessing the applicant’s statements and other evidence, thereby violating the requirement 
of impartiality.

!e examiner(s) must, therefore, start out with maintaining and being seen to maintain an open mind 
throughout the procedure.47 !is is particularly salient when only one case worker handles an application,48 
and none or only limited review or quality checks are carried out on decisions to reject claims for protection, 
in particular the basis for the "ndings of fact upon which decisions are made. In some Member States, while 

46  UNHCR, Handbook, para. 202.
47  UK case law has stressed the importance of an impartial mind-set: XS (Kosovo- Adjudicator's conduct – psychiatric report) 

Serbia and Montenegro [2005] UKIAT 00093 Immigration Appeal Tribunal [2005] UKIAT 00093 26 April 2005, para. 29: “where 
live evidence is to be heard it is unwise and very likely reasonably to be seen to be unfair for an Adjudicator to express a 
sceptical view about the credibility of a case.” See also Australian Government, Guidance on the Assessment of Credibility, 
Migration Review Tribunal and Refugee Review Tribunal, 24 March 2012, para. 3.5: “A member should maintain, and be seen 
to have, an open mind when conducting a hearing. There is a duty to clearly and unambiguously raise with an applicant the 
critical issues upon which his or her application may depend.” Also at para. 10.1: “The Tribunal must maintain an open mind 
when assessing individual cases and when deciding whether an applicant’s evidence is to be believed and how much weight 
is to be given to the evidence before the Tribunal.”

48  This is the case in the three Member States of focus in this research.
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decisions to grant international protection may require peer review by a senior colleague, decisions to reject 
an application may be taken by the one case worker without any peer review.49

It should also be recognized that many asylum adjudicators work in a societal and political context 
concerned with preventing irregular immigration and ensuring that the asylum system is not abused by 
persons fabricating evidence. Some determining authorities are located in government departments that 
have the objective to prevent irregular immigration. !is may in&uence the mind-set of decision-makers 
and make it more challenging to implement an institutional culture in asylum procedures that is adequately 
human rights and protection-oriented.

It is, therefore, vital that decision-makers recall that their task is to uphold fundamental human rights and 
identify applicants who qualify for international protection. Furthermore, it is crucial that determining 
authorities take appropriate steps, as necessary, to ensure an institutional mind-set that is protection-
oriented and an institutional culture that is ‘protection-sensitive’.

In addition, examiners need to be aware that their perception of the applicant and his or her application 
should not be negatively in&uenced by issues that are not pertinent to the material facts of the application.50 
Elsewhere in this report, UNHCR stresses that a factor such as the applicant’s demeanour is not a reliable 
indicator of credibility. A determination of credibility by reference to demeanour has a subjective basis that 
will inevitably re&ect the values, views, experience, prejudices, and cultural norms of the decision-maker 
and is, therefore, at odds with the requirement of objectivity and impartiality.

Examiners should also be aware of the subliminal in&uence of factors that are pertinent to the material 
facts of the application. For example, that an applicant has told a lie(s), concealed a fact(s) or submitted 
fraudulent documentation is not necessarily decisive in the assessment of credibility of the applicant’s 
statements on material elements in the claim. A lie or submission of false documentary or other evidence 
may be re-evaluated once all the circumstances of the case are known.51

!e credibility assessment should be based on the available relevant evidence and not on the decision-
maker’s intuition or gut feeling. Speculative argument that fails to rely on objective and reliable sources 
of information and that re&ects the decision-maker’s own theory about how the applicant or others could 
or should have acted, or about how certain events could or should have unfolded, violates the principle of 
objectivity. As expressed in Australian guidance: “What is capable of being believed is not to be determined 
according to the Member’s subjective belief or gut feeling about whether an applicant is telling the truth or not. 
A Member should focus on what is objectively or reasonably believable in the circumstances.”52

Assessing credibility, therefore, requires decision-makers not just to assess the statements and other 
evidence applicants present, but also to be aware of the extent to which their own emotional and physical 

49  Unless, as in the Netherlands, the person with case responsibility is a new appointee still under probation.
50  J Herlihy and S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, 

p 171–92 at p. 190. See also A Macklin, Truth and Consequences: Credibility Determination in the Refugee Context (1998) 
IARLJ Conference Paper, 1998, p. 140 “credibility determination is necessarily and inexorably subjective … when making 
evaluation about credibility, we need to look outwards – at the claimant, his or her demeanour, the quality of testimony, the 
documentation, the country information. However, we also have to look inwards – at our own values, prejudices, orientation 
and perspective” p. 140; and also J Millbank, ‘“The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social 
Group Refugee Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009, p. 35 “In assessing demeanour, 
consistency and plausibility, decision-makers overestimated their own ability to discern truthfulness, relied upon assumptions 
and failed to fully articulate reasons for disbelief.”

51  UNHCR, Refugee Status Determination, Identifying who is a Refugee, Self-study module 2, 1 September 2005, section 
5.1.2 on general principles. See also A v. Netherlands, CAT/C/21/D/91/1997, 13 November 1998, para. 6.5: “The Committee 
notes that in the proceedings that followed his first request for asylum the author lied about his identity and his nationality 
and expressed a number of inconsistencies as to the reasons that prompted his departure from Tunisia. In the Committee’s 
view, however, these inconsistencies were clarified by the explanations given by the author in his interview with immigration 
authorities on 24 February 1997, explanations which have not been referred to in the State party’s submission.”

52  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 
24 March 2012, para. 2.4.
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state, values, views, prejudices, and life experiences may in&uence the objectivity and partiality of their 
decision-making. !is will enable them to minimize subjectivity and partiality.53

It is recognized that remaining objective and impartial is a challenge, especially given that the decision-
makers in the determining authorities are repeatedly called on to assess applications, o%en within limited 
time-frames and sometimes from applicants from the same (few) country(ies) of origin or habitual 
residence. Due to the repetitive nature of the task, there is a risk that decision-makers may, consciously 
or unconsciously, categorize applications into generic case pro"les and make predetermined assumptions 
about their credibility and other issues.54

Previous "ndings on the credibility or otherwise of similar applications from the same country of origin or 
place of habitual residence should not result in a predetermined assumption about credibility. Conversely, 
that an applicant’s application di$ers substantively from others from the same country of origin, or habitual 
residence, should not result in a predetermined assumption about credibility. In this regard, it is perhaps 
also worth noting that each application must be assessed individually, impartially, and objectively, even in 
the context of country guidance relating to at-risk and not at-risk groups.

Routine exposure to narratives of torture, violence, inhuman and degrading treatment can take its 
psychological toll on examiners.55 If interviewers and decision-makers su$er psychological distress from 
their exposure to such evidence – so-called vicarious trauma – they risk employing natural coping strategies 
that involuntarily compromise their fact-"nding and impartiality. For example, examiners may seek to 
avoid exposure to evidence causing further distress and this may distort their questioning of the applicant 
during interview and/or their pursuit of further relevant supporting evidence.

Examiners may "nd the content of the evidence so horri"c that they are tempted to reject it as unimaginable, 
fabricated and therefore not credible.56 Other recent research noted that “it becomes increasingly di&cult to 
approach each case afresh and to avoid creating hierarchies of su"ering which demand ever higher levels of 
abuse to incite sympathy.” !e research cites the view of a presenting o#cer as follows:

“  [T]o start with, it was quite traumatic … and then a#er a while, I suppose once you’ve read a lot of these 
cases and you tend to sort of get past the stage where they might, they’re probably not telling the truth 
anyway…. I don’t know if you become hardened to it, well perhaps you do a little bit; you learn ways of 
dealing with it.”57

Disbelief is a very human coping strategy that undermines objectivity and impartiality.

53  R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Hart Publishing, 2011, p. 166; A 
Macklin, Truth and Consequences: Credibility Determination in the Refugee Context, IARLJ Conference Paper, 1998, p. 
140; see also J Millbank, ‘“The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social Group Refugee 
Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009.

54  In interviews with decision-makers, several stated that when they heard similar stories over and over again they believed the 
story was false. Decision-maker A stated “Instinctively I think it’s false, you think to yourself here we go again” (Interview 1). 
Another decision-maker also stated: “Over a period of time you can’t help but have a stereotype. I try to remain objective to 
see what the person says. But you can’t block out preconceived ideas of people from that nationality. You can’t do this job for 
too long because you build up a preconception about things” (Interview 3).

55  A decision-maker stated: “You hear horrific things all the time, it’s an intense thing. It has an effect on you” (Interview 6). 
Similarly, another decision-maker said: “Sometimes it is extremely upsetting, it does affect you” (Interview 4).

56  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, 2001, pp. 293–309 citing R F Mollica’s chapter, ‘The Trauma Story: The 
Psychiatric Care of Refugee Survivors of Violence and Torture’, in F M Ochberg (ed.), Post Traumatic Therapy and Victims of 
Violence, 1998, New York: Brunner/Mazel: “Mollica (1988) showed that the interviewer’s own mental protective devices will be 
employed to resist the negative effects of hearing about upsetting events.”

57  H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the 
AIT, April 2012, p. 6.
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Emotional detachment may be viewed as essential in maintaining objectivity. However, examiners have 
to be careful that such detachment does not translate into disbelief and/or a reluctance to engage with the 
applicant’s narrative.58

!e requirement that the credibility assessment must be conducted on an individual basis, taking into 
account the individual and contextual circumstances of the applicant, as well as impartiality and objectivity, 
means that the assessment should be undertaken through the lens of various disciplines, including legal, 
cultural, psychological, anthropological, and sociological.59 A multi- and inter-disciplinary approach is 
required to ensure that the credibility assessment responds to the realities of testimony by applicants. It is, 
therefore, necessary that the credibility assessment, in all its aspects, is informed by the substantial body of 
relevant empirical evidence that exists in these "elds.

2.4. Evidence-based assessment
Credibility "ndings have to be explained and supported by the evidence. Where the determining authority 
"nds a lack of credibility, there must be a basis or foundation in the evidence.60 !is derives from the 
requirement that the assessment of the application must be individual, impartial, and objective.61 It "nds 
further support in the case law of the European Court of Human Rights, which suggests that the assessment 
of credibility should be based on the examination of the statements and the documents submitted in support 
of the claim. !e Court further indicated that the credibility of such statements should be questioned only 
where inconsistencies a$ect the core of the applicant’s story.62 Similarly, the Committee against Torture has 
stated that state authorities must be able to substantiate a "nding that a claim is not credible.63

Speculation occurs when a decision-maker reaches subjective conclusions without relying on supporting 
evidence. Adverse credibility "ndings should not be based on unfounded assumptions, subjective 
speculation, conjecture, stereotyping, intuition, or gut feelings.64 !is has been expressed in the following 
terms in national case law:

“  4) %e assessment of credibility […] must not be based on a perceived, correct instinct or gut feeling as to 
whether the truth is or is not being told. 5) A !nding of lack of credibility must be based on correct facts, 
untainted by conjecture or speculation and the reasons drawn from such facts must be cogent and bear a 
legitimate connection to the adverse !nding.”65

!e decision-maker should therefore assess the credibility of the identi"ed material facts by applying 
relevant credibility indicators.

58  H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the 
AIT, April 2012, p. 6. In interviews with UNHCR, one decision-maker stated “my emotional attachment to interviews is limited. 
I am there to take information, so I am very passive, cold even” (Interview 5).

59  C Rousseau, F Crépeau, P Foxen, F Houle, ‘The Complexity of Determining Refugehood: A multidisciplinary Analysis of the 
Decision-Making Process of the Canadian Immigration and Refugee Board’, Journal of Refugee Studies, vol. 15, no. 1, 2002, 
pp. 43–70.

60  Immigration and Refugee Board of Canada, Legal Services, Refugee Protection Division, Assessment of Credibility in Claims 
for Refugee Protection, January 31, 2004, Section: 2.1.2. Assessing the Balance of the Evidence Found to be Credible, p. 14.

61  Article 9 (2) APD: “Member States shall also ensure that, where an application is rejected, the reasons in fact and in law are 
stated in the decision and information on how to challenge a negative decision is given in writing” (emphasis added).

62  F.H. v. Sweden, no. 32621/06 (Judgment), European Court of Human Rights (ECtHR), 20 January 2009, para. 95. 
63  Iya v. Switzerland, CAT/C/39/D/299/2006, 16 November 2007, para. 6.6. 
64  Zhuchkova v Minister for justice Equality and Law Reform and the Refugee Appeals Tribunal, High Court of Ireland, 

2003/669JR; (2004) IEHC 414, (2005) 10 ICLMD 73, 26 November 2004. In this case, the decision-maker rejected the 
explanation given by the applicant for why there was an inconsistency in the evidence, but “no contrary evidence given to 
suggest their explanation was incorrect.” On this ground, it was considered by the High Court that the decision not to grant 
refugee status could be set aside: “a finding of a lack of credibility, it is at least arguable, must therefore be based on a 
rational analysis which explains why, in the view of the deciding officer, the truth has not been told.”

65  I.R. v Minister for Justice, Equality and Law Reform, the Refugee Appeals Tribunal, [2009] IEHC 353, 24 July 2009.
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2.5. Focus on material facts
!e credibility assessment should focus on those facts asserted by the applicant that are identi"ed as material 
or relevant for quali"cation for international protection, and that are most signi"cant in the determination 
of the claim. Furthermore, case law from Ireland con"rms that any adverse "nding on credibility must be 
substantial and not relate only to minor matters.66

!is has been highlighted in national guidance within the European Union and beyond. For example, at the 
time of UNHCR’s research, guidance in the UK stated: “Credibility !ndings should be focused upon material 
facts that are serious and signi!cant in nature.”67 In the same vein, Australian guidance provides: “Findings 
made by the Tribunal on credibility should be based on relevant and material facts.”68

Dutch guidance does not explicitly state that the credibility assessment should focus on material facts. 
It states instead that the credibility of the applicant’s statements on factual circumstances, events, and 
assumptions should be assessed. Factual circumstances include, inter alia, the identity, nationality, ethnicity, 
sexual orientation, medical condition, and religion of the applicant. ‘Assumptions’ refers to the applicant’s 
assumptions about why, for example, asserted past events occurred. It should also be assessed whether the 
applicant’s connection between those facts, events, and assumptions is plausible.69

!e EAC module on evidence assessment advises that, as a "rst step in the process of establishing the 
facts, decision-makers should identify all the material facts.70 As such, it is essential that decision-makers 
understand what constitutes a material fact and are able to identify them in an application. !e EAC module 
further asserts that “[i]t is generally unnecessary to focus on minor/peripheral facts that do not a"ect the 
central elements of the claim.”71

!e EAC module explains that “Material facts go to the core of the claim and are of direct relevance for the 
determination of one or several of the requisites of the relevant de!nition.”72 UK guidance also seeks to shed 
light on what constitutes a material fact in the following terms:

“  A material fact goes to the core of a claim and is fundamental as to why an individual fears persecution. 
It is central to the decision. Examples of material facts include an applicant’s nationality, membership 
of a political party, religion or a particular social group, incidences of arrests and periods of detention, 
locations or episodes of violence at the hands of non-state agents. %is list is not exhaustive and the 
material facts will depend on the nature of the claim for asylum. Decision makers should note that what 
is important to the applicant may not necessarily be material to the assessment of the claim. It is for the 

66  Skender Memishi v The Refugee Appeals Tribunal, Rory McCabe, The Minister for Justice, Equality and Law Reform, The 
Attorney-General, and Ireland, [2003] IEHC 65, 25 June 2003: “In relation to credibility, Mr Christle referred to the Diaz 
decision and that in Cordon-Garcia, to which I have referred and quoted relevant passages. The principles which emerge 
from these decisions are that […] the reasons for any such adverse finding on credibility must be substantial and not relating 
only to minor matters. […] As general principles I agree.”; I.R. v Minister for Justice, Equality and Law Reform, the Refugee 
Appeals Tribunal, [2009] IEHC 353, 24 July 2009.

67  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 14. The 
updated guidance of 2012 no longer includes this text but does contain a section on identifying the facts of a claim. See 
UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, section 4.1: “Identifying the 
facts of a claim (Material and non-material facts). A key element of the decision making process is to ‘assess the validity of any 
evidence and the credibility of the applicant’s statements’ (UNHCR, Handbook, para. 195).  […] In determining if an applicant 
is in need of protection, decision makers are required to consider which aspects of the account they accept and which they 
reject. By doing this, decision makers are assessing the credibility of an applicant’s claim about past and present events.”

68  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 
24 March 2012, para. 2.4.

69  IND-werkinstructie nr. 2010/14 (AUB): Beslissystematiek Beoordeling geloofwaardigheid en zwaarwegendheid (hereinafter 
IND Working Instruction 2010/14).

70  EAC, Module 7, section 2.1.
71  EAC, Module 7, section 3.1. 
72  EAC, Module 7, section 2.1.14.
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decision maker to !rst identify all the claimed facts and to distinguish which facts are material to the 
claim and which are not.”73

2.6. Opportunity for applicants to comment on 
potentially adverse credibility !ndings
As part of the process of establishing the facts, Member States should give applicants a reasonable opportunity 
to address any issues that may result in adverse credibility "ndings.

!is obligation to provide an opportunity to the applicant to comment on matters that may be the source of 
potentially adverse credibility "ndings &ows from Article 4 (1) QD, which provides that “[i]n cooperation 
with the applicant, it is the duty of the Member State to assess the relevant elements of the application.” Article 
4 (1) QD imposes a duty on the Member State to cooperate with the applicant in establishing the relevant 
facts and circumstances.74 !e notion of cooperation implies “that the two parties will work together towards 
a common goal.”75 !is entails far-reaching obligations to communicate for both the Member State and the 
applicant.76 !e common goal is to have, as far as possible, a solid basis on which to assess the credibility of 
the asserted facts.

Moreover, UNHCR recalls that the right to be heard and of defence are part of the general principles of EU 
law.77 !e right to be heard is a#rmed in Article 41 of the European Charter of Fundamental Rights, which 
provides for the “right of every person to be heard before any individual measure which would a"ect him or 
her adversely is taken.” !e CJEU has stated that this provision is of general application. It has a#rmed 
its importance and its very broad scope in the EU legal order, for the right must apply in all proceedings 
that are liable to culminate in a measure adversely a$ecting a person, including national procedures to 
determine quali"cation for international protection.78 In a case, speci"cally concerning a procedure to 
determine quali"cation for subsidiary protection, the Court stated: “%e right to be heard guarantees every 
person the opportunity to make known his views e"ectively during an administrative procedure and before the 
adoption of any decision liable to a"ect his interests adversely.”79

73  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, Section 4.1.2. See also UK 
guidance on the conduct of interviews which states: “Every interview must focus on establishing and testing key aspects of 
the claim and avoid areas which are not relevant. Obtaining relevant and detailed evidence on material elements of the claim 
at an interview will enable a decision maker to make a well-informed and balanced decision on the asylum and human rights 
aspects of an application.” See UKBA, Asylum Instructions, Conducting the Asylum Interview, March 2012, para. 4.1.

74  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
68 states that Article 4 (1) QD relates to the first stage of establishing the factual circumstances.

75  M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, 
CJEU, 26 April 2012, para. 59.

76  G Noll, Evidentiary Assessment and the EU Qualification Directive, New Issues in Refugee Research, Working Paper No. 117, 
UNHCR, June 2005, p. 4.

77  Krombach v. Bamberski, C-7/98, CJEU, 28 March 2000, para. 42; Sopropé – Organizações de Calcado Lda v Fazenda 
Publica, C-349/07, CJEU, 18 December 2008, para. 36: “Observance of the rights of the defence is a general principle of 
Community law which applies where the authorities are minded to adopt a measure which will adversely affect an individual”; 
France v. People’s Mojahedin Organization of Iran, Case C-27/09 P, CJEU, 21 December 2011, para. 66; Fulmen and 
Mahmoudian v. Council, Joined Cases T-439/10 and T-440/10, CJEU, 21 March 2012, paras 71 and 72 and the case law 
cited.

78  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, 
para. 85. See M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), 
C-277/11, CJEU, 26 April 2012, para. 32: “Consequently, the right to be heard must apply in relation to the procedure for 
examining an application for international protection followed by the competent national authority in accordance with rules 
adopted in the framework of the common European asylum system.”

79  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
87.
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With regard to the purpose of the principle, the Court has noted:

“  %e purpose of the rule that the addressee of an adverse decision must be placed in a position to submit 
his observations before that decision is adopted is to enable the competent authority e"ectively to take 
into account all relevant information. In order to ensure that the person or undertaking concerned is in 
fact protected, the purpose of that rule is, inter alia, to enable them to correct an error or submit such 
information relating to their personal circumstances as will argue in favour of the adoption or non-
adoption of the decision, or in favour of its having a speci!c content.”80

!is is of particular relevance in national procedures to determine quali"cation for international protection:

“  Indeed, in this type of procedure [for examining an application for international protection], which 
inherently entails di&cult personal and practical circumstances and in which the essential rights of the 
person concerned must clearly be protected, the observance of this procedural safeguard is of cardinal 
importance. Not only does the person concerned play an absolutely central role because he initiates 
the procedure and is the only person able to explain, in concrete terms, what has happened to him and 
the background against which it has taken place, but also the decision will be of crucial importance to 
him.”81

!is standard is also re&ected in national jurisprudence82 and guidance83 both within the EU and beyond. 
For example, Canadian guidelines state that it would be a breach of natural justice to base a negative 
determination on an adverse "nding of credibility, if the claimant were denied the opportunity to know and 
address the case against him or her.84

In the adjudication of claims for international protection, ensuring that an applicant has the right to comment 
on potential credibility problems in the claim requires that he or she be advised in clear terms of problems 
or issues and have the opportunity to refute, explain, or provide mitigating circumstances in respect of any 
evidence that appears inaccurate, contradictory, vague, implausible, or inconsistent with other evidence 
(for example expert evidence, evidence of other family members, and speci"c or general COI). It would also 
include the opportunity to address any concerns on the part of the determining authority regarding a lack 
of relevant elements; and/or concerns that any documentary or other evidence submitted by the applicant is 
not authentic or reliable. It may also require the determining authority to give the applicant the opportunity 
to bring further evidence, if appropriate or necessary.

!is opportunity should be o$ered during the substantive asylum interview if the interviewer identi"es 
any apparent inconsistencies, vagueness and/or implausible statements at that time. However, this may 
not be possible if the decision-maker only becomes aware of potential credibility problems following the 
substantive asylum interview.

80  Sopropé – Organizações de Calcado Lda v Fazenda Publica, C-349/07, CJEU, 18 December 2008, para. 49. 
81  M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, 

CJEU, 26 April 2012, para. 43.
82  The Supreme Court of Slovenia has recognized that it is “standard administrative judicial practice” that if the statements 

(or conduct) of an applicant for asylum bear important inconsistencies and discrepancies, the asylum authority has to give 
the applicant the opportunity to explain these discrepancies or inconsistencies (Supreme Court of Slovenia, Judgment I Up 
500/2009 of 16 December 2009).

83  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 
24 March 2012, paras 3.3, 3.4 and 3.6 with references to the national case law on which this is based: 3.3: “It is appropriate 
that the member not only listens to what a person has to say but also tests an applicant’s evidence and directs an applicant’s 
attention to points which are adverse to his or her case and about which the applicant might wish to comment. For example, 
the Tribunal may ask questions about the consistency of an applicant’s oral evidence with other sources of information.” 
3.4: “Procedural fairness requires an applicant to be made aware of the case against him or her and to be provided with an 
opportunity to respond to the issues arising in his or her case. The Tribunal is under a duty to ensure that an applicant has 
an opportunity to be heard on the issues to be decided by the Tribunal.” 3.6: “An applicant may be plainly confronted with 
matters which bear adversely on his or her credit or which bring his or her account into question. However, the tribunal should 
take care to ensure that vigorous testing of the evidence and frank exposure of its weaknesses does not result in the applicant 
being overborne or intimidated.” See also para. 9.5: “If the tribunal is of the view that a submitted document is not genuine, 
and the document is material to an applicant’s claims, the tribunal should give the applicant an opportunity to address the 
tribunal’s concerns.”

84  Immigration and Refugee Board of Canada, Assessment of Credibility in Claims for Refugee Protection, 31 January 2004, p. 
6.
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!e case law of the European Court of Human Rights has established that it is the duty of national authorities 
to conduct a thorough and rigorous assessment in order to dispel any doubt regarding the credibility of 
asserted facts.85

Accordingly, where there is doubt about the credibility of asserted facts, the determining authority may 
need to conduct a further interview with the applicant. UNHCR has stated that “while an initial interview 
should normally su&ce to bring an applicant’s story to light, it may be necessary for the examiner to clarify any 
apparent inconsistencies and to resolve any contradictions in a further interview, and to !nd an explanation 
for any misrepresentation or concealment of material facts.”86

2.7. Credibility assessment based on entire evidence
!e credibility assessment must be based on the entirety of the available relevant evidence as submitted by 
the applicant and gathered by the determining authority by its own means.

“  Such decision-makers, on classic principles of public law, are required to take everything material into 
account. %eir sources of information will frequently go well beyond the testimony of the applicant and 
include in-country reports, expert testimony and – sometimes – specialised knowledge of their own 
(which must of course be disclosed). No probabilistic cut-o" operates here: everything capable of having a 
bearing has to be given the weight, great or little, due to it.”87

!erefore, in determining whether to accept or reject a material fact the applicant presents, the decision-
maker must take into account all relevant evidence that con"rms, supports, refutes, or otherwise bears on 
the asserted material fact. Decision-makers should be careful not to reach conclusions on the credibility 
of each material fact in isolation. As UNHCR has stated: “taking isolated incidents out of context may be 
misleading. %e cumulative e"ect of the applicant’s experience must be taken into account.”88

!e European Court of Human Rights has held that “[i]n determining whether it has been shown that the 
applicant runs a real risk of su"ering treatment proscribed by Article 3, the Court will assess the issue in 
the light of all the material placed before it, or, if necessary, material obtained proprio motu” (emphasis 
added).89 !is is echoed by the Committee against Torture, which exercises the power of free assessment 
of the facts based on “the full set of circumstances” in every case.90 !is can be used in an analogous way for 
credibility assessments.

85  R.C. v. Sweden, no. 41827/07 (Judgment), ECtHR, 9 March 2010, para. 55: “the Court considers that the onus rests with 
the State to dispel any doubt about the risk of being subjected again to treatment contrary to Article 3 in the event that his 
expulsion proceeds.”

86  UNHCR, Handbook, para. 199.
87  Karanakaran v Secretary of State for the Home Department [2000] EWCA Civ 11, 25 January 2000, Sedley LJ, para. 18.
88  UNHCR, Handbook, para. 201.
89  Hirsi Jamaa and Others v. Italy, no. 27765/09 (Judgment), ECtHR, 23 February 2012, para. 116. See also R May, M Wierda, 

International Criminal Evidence, New York: Transnational Publishers Inc., 2002, p. 167 cited in P Levrincova, Did It Really 
Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, Charles 
University, Prague 2010, p. 88: The overall assessment of credibility must be considered “in light of the entire trial record.”

90  CAT General Comment No. 1: Implementation of Article 3 of the Convention in the Context of Article 22 (Refoulement and 
Communications). Adopted at the Sixteenth Session of the Committee against Torture, on 21 November 1997 (contained in 
document A/53/44, annex IX), para. 9 (b).
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!is approach is also expressed in UK case law as assessing all the evidence ‘in the round’:

“  It is the task of the fact-!nder, whether o&cial or judge, to look at all the evidence in the round, to try 
and grasp it as a whole and to see how it !ts together and whether it is su&cient to discharge the burden 
of proof. Some aspects of the evidence may themselves contain the seeds of doubt. Some aspects of the 
evidence may cause doubt to be cast on other parts of the evidence. … Some parts of the evidence may 
shine with the light of credibility. %e fact !nder must consider all these points together; and … although 
some matters may go against and some matters count in favour of credibility it is for the fact-!nder to 
decide which are the important, and which are the less important features of the evidence, and to reach his 
view as a whole on the evidence as a whole.”91

!e concept of looking at information ‘in the round’ is re&ected in UK national guidance on fact-"nding92 
and using COI.93 UK guidance states that “Decision makers should consider the credibility of a claim in the 
light of all the available evidence relating to the claim.”94

In more speci"c terms, Dutch guidelines state that the credibility assessment should include an assessment 
of all documents submitted by the applicant; the statements of the applicant compared with all that is 
known from independent and reliable resources about the situation in the country of origin or habitual 
residence and what has been assessed and determined in interviews with other applicants in comparable 
situations; and any other information concerning the relevant statements.95

Moreover, Australian guidance states that the decision-maker should assess all the available evidence “in 
its entirety, not just in isolated parts.”96 Canadian guidance stresses that the determining authority would 
err if it ignored, misconstrued, or misapprehended evidence, and that it must ensure that its credibility 
"ndings are reasonable in the light of all the evidence, and that reasonable inferences were drawn from that 
evidence.97

!is principle is also highlighted in the EAC Module on Evidence Assessment, which states that when 
determining whether or not the asserted material facts can be accepted as credible, the decision-maker 
must consider all the circumstances of the case at hand: “All evidence having a bearing on the existence or 
non existence of an alleged fact will have to be taken into account.”98

!is means that, for example, the credibility of asserted material facts should be assessed with reference 
to the entirety of the applicant’s statements, including any additional information given to explain any 
apparent inconsistencies, vagueness or doubts regarding plausibility.99

91  SM (Section 8: Judge’s process) Iran [2005] UKAIT 00116, 5 July 2005, para. 10. 
92  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, section 4.2.
93  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, section 4.3.3: Using 

researching and referencing country of origin information: “Decision makers must ensure that the relevance of the COI used 
is clearly explained by looking at the information in the round.” Later, at section 4.3.4: Benefit of the doubt and general 
credibility, the decision-maker is instructed: “The benefit of the doubt needs to be considered and applied appropriately to 
these uncertain facts when considering all the evidence in the round at the end of the credibility assessment.”

94  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p 14; UKBA, 
Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p 14.

95  IND, Aliens Act Implementation Guidelines (2010) Vc 2000, as amended by Decree of the Minister of Justice of 24 June, WBV 
2010/10, section C14/2.3 on the assessment of credibility.

96  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 
24 March 2012, para. 2.2, which is based on case law.

97  Immigration and Refugee Board of Canada, Legal Services, Refugee Protection Division, Assessment of Credibility in Claims 
for Refugee Protection, 31 January 2004, p 8 and 11.

98  EAC Module 7, section 2.1.1.
99  The Supreme Administrative Court of Bulgaria in overturning a decision by the determining authority and first instance court 

found that they had not taken into account explanations by the applicant that contradictions in dates provided by him were 
due to differences with the Iranian calendar and discrepancies in the interpretation during the interview. It was essential 
to take this into account in determining credibility: Sina Faham v. the head of the State Agency for Refugees, Supreme 
Administrative Court (Върховен административен съд), 2866/2011, 17 May 2011, Bulgaria.
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On the latter point, the Committee against Torture has highlighted the requirement that decision-makers 
take into account explanations provided by the applicant:

“  %e Committee notes the State party’s arguments that the inconsistencies in the information provided by 
the complainant in the asylum process in Sweden cast doubts on the veracity of his claim. However, the 
Committee attaches importance to the explanations for these inconsistencies given by the complainant, 
and reiterates its jurisprudence that complete accuracy is seldom to be expected from victims of torture.”100

Similarly, the European Court of Human Rights has highlighted the importance of taking into account 
the applicant’s explanations and found that an ‘applicant’s general credibility’ is weakened when there are 
strong reasons to question the veracity of the applicant’s submissions, and the applicant does not provide a 
satisfactory explanation.101

In assessing the credibility of an asserted material fact, the decision-maker should take into account any 
relevant documentary evidence that asserts, con"rms, supports, refutes or otherwise bears on the material 
facts. On the issue of assessing documentary evidence, UK guidance adds that, “in practice, this means that 
documentation submitted as evidence should not be considered in isolation from other pieces of evidence that 
go towards establishing the particular material fact to which it is intended to support as well as other elements 
of the credibility assessment.”102

!e assessment of the credibility of a presented fact is &awed if, for example, it is carried out solely with 
reference to an assessment of the applicant’s statements and ignores available reliable documentary evidence 
that bears on that fact. Similarly, the reliability of the documentary evidence can only be determined in light 
of all available evidence. As the High Court of Ireland explained:

“  [T]he adverse !nding of credibility is e"ectively based on the Tribunal member’s premise as to the level 
of knowledge to be expected and the apparent lack of that knowledge, while the documents have the 
potential to establish that speci!c events did happen and happened to the applicant. It is this which gives 
rise to the need for the whole of the evidence to be evaluated and the analysis to be explained.”103

Similarly, case law in the UK highlights the need to take into consideration all relevant evidence, including 
expert evidence, before reaching a conclusion on the credibility of a material fact:

“  %e adjudicator’s failing was that she arti!cially separated the medical evidence from the rest of the 
evidence and reached conclusions as to credibility without reference to that medical evidence; and 
then, no doubt inevitably on that premise, found that the medical evidence was of no assistance to her. 
%at was a structural failing, not just an error of appreciation, and demonstrated that the adjudicator’s 
method of approaching the evidence diverted from the procedure advised in paragraph 22 of HE.”104

Likewise, the credibility of asserted material facts should be assessed in light of all the available relevant 
COI, and not just portions of that information. Relevant COI should be neither ignored nor misapplied.105

!e credibility assessment would be &awed if it were carried out with reference solely to selected portions 
of the available evidence. It must be made with reference to the full picture.106

100  Karoui v. Sweden, CAT/C/28/D/185/2001, 25 May 2002, para. 10. 
101  M. v. Sweden, no. 22556/05 (Final Decision), ECtHR, 6 September 2007, para. 60: “Taking these circumstances into account, 

the Court finds that the applicant has failed to provide a satisfactory explanation for the irregularities and inconsistencies in his 
story and cannot but endorse the Government’s observations as to the applicant’s general credibility.”

102  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, section 4.3.7, February 2012.
103  I.R. v Minister for Justice, Equality and Law Reform, the Refugee Appeals Tribunal, [2009] IEHC 353, 24 July 2009, para. 29.
104  Mibanga v Secretary of State for the Home Department, Court of Appeal [2005] EWCA Civ 367, 17 March 2005, para. 30.
105  S. v. Federal Asylum Review Board, Higher Administrative Court of Austria (Verwaltungsgerichtshof), 2003/20/0389, 

26.11.2003.
106  I.R. v Minister for Justice, Equality and Law Reform, the Refugee Appeals Tribunal, [2009] IEHC 353, 24 July 2009, para. 11: 

4). “The assessment of credibility must be made by reference to the full picture that emerges from the available evidence and 
information taken as a whole, when rationally analysed and fairly weighed.”
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2.8. Close and rigorous scrutiny
!e assessment of the credibility of the asserted material facts must be carried out through close and 
rigorous scrutiny.

!e European Court of Human Rights has o%en repeated its well-established case law that, given the 
importance of Article 3 ECHR and the irreversible nature of the harm likely to be caused in the event of 
ill-treatment, it is the duty of national authorities to conduct a thorough and rigorous assessment to dispel 
any doubt regarding the ill-foundedness of the claim:107 “%e Court considers it important to point out that 
an applicant’s complaint alleging that his or her extradition would have consequences contrary to Articles 2 
and 3 of the Convention must imperatively be subject to close scrutiny by a ‘national authority,’” 108 and “Article 
13 requires careful control, independent and rigorous review of any grievance under which there is a reason to 
believe a risk of treatment contrary to Article 3.”109

Moreover, the CJEU has stated that the right to be heard, which is a fundamental principle of EU law, 
requires the authorities to pay due attention to the observations submitted by the applicant, “examining 
carefully and impartially all the relevant aspects of the individual case.”110

!is principle is also well-established in UK national jurisprudence and applies under the standard of ‘the 
most anxious scrutiny’:

“  It has been said time and again that asylum cases call for consideration with ‘the most anxious 
scrutiny’…. %at is not a mantra to which only lip service should be paid. It recognises the fact that what 
is at stake in these cases is fundamental human rights, including the right to life itself.”111

107  Singh and Others v. Belgium, 33210/11 (Judgment), ECtHR, 2 October 2012, para. 103; M.S.S. v. Belgium and Greece, no. 
30696/09 (Judgment), ECtHR, 21 January 2011, para. 387: “the Court reiterates that it is also established in its case-law 
[…] that any complaint that expulsion to another country will expose an individual to treatment prohibited by Article 3 of the 
Convention requires close and rigorous scrutiny.” See also M. and ors. v. Bulgaria, no. 41416/08 (Judgment), ECtHR, 
26 July 2011, para. 127: “The Court reiterates in this connection that in view of the importance which it attaches to Article 
3 of the Convention and the irreversible nature of the damage which may result if the risk of ill-treatment materialises, the 
effectiveness of a remedy within the meaning of Article 13 imperatively requires independent and rigorous scrutiny by 
a national authority of any claim that there exist substantial grounds for fearing a real risk of treatment contrary 
to Article 3” (emphasis added). See also Chahal v. The United Kingdom, no. 70/1995/576/662 (Judgment), ECtHR, 15 
November 1996; NA v. The United Kingdom, no. 25904/07 (Judgment), ECtHR, 17 July 2008, para. 111; Jabari v. Turkey, no. 
40035/98 (Judgment), ECtHR, 11 July 2000, para. 50; Yoh-Ekale Mwanje c. Belgique, no. 10486/10 (Judgment), ECtHR, 20 
décembre 2011; Hirsi Jamaa and Others v. Italy, no. 27765/09 (Judgment), ECtHR, 23 February 2012. See also Brahim Samba 
Diouf v. Ministre du Travail, de l’Emploi et de l’Immigration, C-69/10, CJEU, 28 July 2011, para. 56 where the CJEU ruled that 
a thorough national judicial review of the merits of the claim is required.

108  Shamayev and Others v. Georgia and Russia, no. 36378/02 (Judgment), ECtHR, 12 April 2005, para. 448. See also Hirsi 
Jamaa and Others v. Italy, no. 27765/09 (Judgment), ECtHR, 23 February 2012, para. 198.

109  Singh and others v. Belgium, no. 33210/11 (Judgment), ECtHR, 2 October 2012, para. 103. 
110  M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, 

CJEU, 26 April 2012, para. 88.
111  R v Secretary of State for the Home Department, Ex parte Sivakumar (FC) [2003] UKHL 14, 20 March 2003 at para. 16. A 

more rigorous scrutiny of administrative decisions became common in the UK courts where fundamental rights were at 
stake after the ruling in R (Bugdaycay) v Secretary of State for the Home Department [1987] AC 514, a case concerning 
the proposed deportation of asylum-seekers, in which Lord Bridge said: “The most fundamental of all human rights is the 
individual’s right to life and when an administrative decision under challenge is said to be one which may put the applicant’s 
life at risk, the basis for the decision must surely call for the most anxious scrutiny.” Cited in M Farrell, Recent Developments 
in Human Rights and Judicial Review – The Role of the European Convention on Human Rights Act, 2003, Free Legal Advice 
Centres, 16 May 2009. See also in Horvath v Secretary of State for the Home Department, Appeal No. 17338, 28 September 
1998: “It is incumbent upon these officials [on behalf of the Secretary of State] to give each and every case anxious scrutiny” 
(emphasis added).
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!is means, for instance, that the applicant should be able to present his or her case to the full, that all the 
evidence provided must be considered,112 and that decisions should be based on both material evidence 
presented by the applicant, including his or her statement, and the “available information on the situation 
in the country.”113 Further, the authority is under the obligation to dispel any doubts about the evidence 
adduced.114 !is principle has also been translated into UK national guidance on the submission of new 
evidence,115 though not into the UKBA Asylum Instructions. !e duties of the determining authority in this 
regard as well as the various methods available to examine the asserted facts carefully and through rigorous 
scrutiny are further discussed in the chapter on Gathering the facts.

2.9. Bene!t of the doubt
!e principle of the bene"t of the doubt re&ects recognition of the considerable di#culties applicants and 
decision-makers face gathering evidence to support the claim.116 !e UNHCR Handbook states:

“  A#er the applicant has made a genuine e"ort to substantiate his story there may still be a lack of 
evidence for some of his statements. […] It is hardly possible for a refugee to ‘prove’ every part of his case 
and, indeed, if this were a requirement the majority of refugees would not be recognized. It is therefore 
frequently necessary to give the applicant the bene!t of the doubt.”117

!e principle recognizes that, notwithstanding the e$orts of an applicant, and indeed of the determining 
authority, to gather evidence pertaining to the material facts asserted by the applicant, there may still be 
some doubt regarding some of the facts. Moreover, the need for the principle is reinforced by recognition 
of the fact that an applicant’s life and/or integrity may be put at grave risk if international protection is 
wrongfully declined.

!e need for and relevance of the principle of the bene"t of the doubt for the credibility assessment has 
been acknowledged by the European Court of Human Rights, which has held that it is frequently necessary 
to give applicants the bene"t of the doubt when it comes to assessing the credibility of their statements: 
“%e Court acknowledges that, owing to the special situation in which asylum seekers o#en !nd themselves, it 
is frequently necessary to give them the bene!t of the doubt when it comes to assessing the credibility of their 
statements and the documents submitted in support thereof.”118

112  A v Secretary of State for the Home Department [2003] EWCA Civ 175, 21 January 2003, para. 20, Keene LJ stated: “As a 
matter of principle it would be difficult to achieve [anxious] scrutiny whilst closing one’s eyes to relevant evidence.” See also 
PO (Nigeria) v Secretary of State for the Home Department, [2011] EWCA Civ 132, Court of Appeal (England and Wales), 22 
February 2011, [human trafficking], para. 41: “All this leads me to the conclusion that the AIT […] failed to take into account 
her evidence which provided a foundation, together with the preserved findings of the original immigration judge, and the 
uncontradicted objective evidence, for a finding that Osagie was not simply an individual trafficker acting alone.”; para. 42: “I 
cannot escape the conclusion that the AIT, perhaps because of the long delay in producing its Determination, failed to give 
due consideration to the appellant’s evidence.”

113 Auad v. Bulgaria, no. 46390/10 (Judgment), ECtHR, 11 October 2011, para. 103.
114  R.C. v. Sweden, no. 41827/07 (Judgment), ECtHR, 9 March 2010, para. 53.
115  UKBA, Guidance on Further Submissions – What the UK Border Agency would Like to see from your Client’s Further 

Submission, p. 2: “Finally, since asylum is in issue, the consideration of all the decision-makers, the Secretary of State, the 
immigration judge and the court, must be informed by the anxious scrutiny of the material.”

116  UNHCR, Handbook, para. 196: “Often, however, an applicant may not be able to support his statements by documentary or 
other proof, and cases in which an applicant can provide evidence of all his statements will be the exception rather than the 
rule. In most cases a person fleeing persecution will have arrived with the barest necessities and very frequently even without 
personal documents.”

117  UNHCR, Handbook, para. 203.
118  R.C. v. Sweden, no. 41827/07 (Judgment), ECtHR, 9 March 2010, para. 50; N. v. Sweden, no. 23505/09 (Judgment), ECtHR, 

20 July 2010, para. 53; F.H. v. Sweden, no. 32621/06 (Judgment), ECtHR, 20 January 2009, para. 95.
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!e application of the principle of the bene"t of the doubt, therefore, allows the decision-maker to reach a 
clear conclusion to accept an asserted material fact as credible even though there may be no other evidence 
to support the fact. !is is re&ected in UK policy guidance, which explains that:

“  [A] decision must be made whether to give the applicant the bene!t of the doubt on each uncertain or 
unsubstantiated fact – this means that the decision maker must come to a clear !nding as to whether 
the fact can be accepted or rejected. It is not acceptable to come to a !nal conclusion that a claimed fact 
(about which you are uncertain) ‘may have happened’.”119

2.10. Clear and unambiguous credibility !ndings and 
structured approach
!e decision-maker must reach clear and unambiguous "ndings on the credibility of the identi"ed 
material facts and explicitly state whether the asserted material fact is accepted as credible or rejected. !is 
requirement is re&ected in Australian guidance: “%e tribunal should make clear and unambiguous !ndings 
as to the evidence it !nds credible or not credible and provide reasons for such !ndings.”120

Article 9 (2) APD requires that, where an application is rejected, the reasons in fact and in law are stated in 
the decision. !e obligation to state reasons for a decision that are su#ciently speci"c and concrete to allow 
the applicant to understand why his or her application has been rejected has been framed as a corollary of 
the fundamental EU law principle of the right to defence.121

Having carefully assessed the credibility of the material facts with regard to all the relevant evidence 
obtained through the lens of the credibility indicators, as appropriate in light of the applicant’s individual 
and contextual circumstances, and duly taking into account the reasonableness of any explanations provided 
by the applicant with regard to potentially adverse credibility "ndings, the decision-maker must determine 
whether to accept a material fact as credible or not.

If, following such assessment, there is nevertheless an element of doubt in the mind of the decision-maker as 
regards the credibility of some asserted relevant facts, and there is no other evidence to support that fact, the 
decision-maker should consider whether it is appropriate, in all the circumstances, to apply the principle of 
the bene"t of the doubt.122 !e application of the principle of the bene"t of the doubt, as explained in the 
UNHCR Handbook, allows the decision-maker to accept an asserted material fact as credible even though 
there may be no evidence other than the applicant’s statements to support the fact, and thereby, reach a clear 
and unambiguous conclusion regarding the asserted material facts of the application.

119  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
120  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal and Refugee Review Tribunal, 

24 March 2012, para. 2.5. 
121  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, 

para. 88: “the obligation to state reasons for a decision which are sufficiently specific and concrete to allow the person to 
understand why his application is being rejected is thus a corollary of the principle of respect for the rights of the defence.”

122  UNHCR, Note on Burden and Standard of Proof, para. 12: “Given that in refugee claims, there is no necessity for the 
applicant to prove all facts to such a standard that the adjudicator is fully convinced that all factual assertions are true, there 
would normally be an element of doubt in the mind of the adjudicator as regards the facts asserted by the applicant.” See 
also UNHCR, Handbook, para. 196, 203, and 204. Para. 196 states: “Even such independent research may not, however, 
always be successful and there may also be statements that are not susceptible of proof. In such cases, if the applicant’s 
account appears credible, he should, unless there are good reasons to the contrary, be given the benefit of the doubt.” Para. 
203: “After the applicant has made a genuine effort to substantiate his story there may still be a lack of evidence for some 
of his statements. As explained above (para. 196), it is hardly possible for a refugee to ‘prove’ every part of his case and, 
indeed, if this were a requirement the majority of refugees would not be recognized. It is therefore frequently necessary to 
give the applicant the benefit of the doubt” (emphasis added). See also UNHCR, The International Protection of Refugees: 
Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees, p. 3: “Once the examiner is satisfied with 
the applicant’s general credibility, the latter should be given the benefit of the doubt as regards those statements for which 
evidentiary proof is lacking” (emphasis added).
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Guidance in the Netherlands stipulates that: “Finally, at the end of the assessment of the statements of the 
alien a clear conclusion regarding the plausibility of these statements has to be drawn and stated.” Where the 
applicant’s statements regarding factual circumstances, events and assumptions are considered credible as 
a whole, guidance states that the written decision does not have to refer to these "ndings, and an absence 
of written reference should be assumed to indicate that the relevant facts are considered credible.123 Where 
asserted material facts relating to factual circumstances such as ethnicity or religion are not accepted as 
credible, the "nding of a lack of credibility must be explicitly stated and justi"ed.124 Where some of the 
asserted material facts are accepted as credible and others are not, those that are considered credible must 
be identi"ed. However, the written decision need not state on what grounds the fact has been accepted.125

In contrast to the Netherlands, in UK guidance, regardless of whether the credibility "ndings are clear, 
unambiguous, and accepted by the decision-maker, the decision must still outline the material facts 
in question and the reasons for which they are accepted.126 Likewise, when a decision-maker grants 
international protection to an applicant, a reasoned note, known as a ‘Grant Minute’, is produced outlining 
the reasoning and placed on the "le.

Although the international legal and standard-setting guidance establishes principles and standards, it 
provides no predetermined structured approach for the assessment of credibility. UNHCR acknowledges 
the margin of discretion a$orded to decision-makers in the assessment of evidence. However, the assessment 
of credibility of similar cases should lead to similar outcomes.

An additional complexity lies in the fact that EU Member States have di$erent legal traditions and practices 
with regard to credibility assessment. In general terms, common law systems tend to be more formalistic, 
setting rules and standards for the assessment of evidence. In civil law countries, general administrative 
law principles apply unless the law provides speci"c guidance otherwise. Civil law systems may apply the 
principle of the free evaluation of evidence.

In their credibility assessment, the European Court of Human Rights and national jurisdictions in many EU 
Member States adopt conclusions that are supported by the principle of the free evaluation of all evidence, 
including such inferences as may &ow from the facts and the parties’ submissions. !e Court further 
indicates that “proof may follow from the coexistence of su&ciently strong, clear and concordant inferences or 
of similar unrebutted presumptions of fact.”127 Similarly, the Committee against Torture exercises the power 
of free assessment of the facts based on the full set of circumstances in every case.128

An approach based on free evaluation of the evidence does not, however, exclude a structured approach to 
the assessment of credibility – the absence of which may result in a failure to apply the above-mentioned 
relevant standards appropriately.

If the norm of equality of treatment is to be upheld, “similar cases should be treated alike and result in the 
same outcome.”129 It is, therefore, vital that in the "rst instance the credibility assessment is conducted 
within a framework that is rational, consistent, and fair.

123  IND-werkinstructie nr. 2010/14 (AUB): Beslissystematiek Beoordeling geloofwaardigheid en zwaarwegendheid (hereinafter 
IND Working Instruction 2010/14), 4.2.

124  IND Working Instruction 2010/14, 4.2.
125  AFG03FNP, IRQ03MNP, IRQ02FBP, IRQ02MBP IRQ01MBP, IRN01FBP
126  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, states at section 4.3.5: 

“Decision makers should base their findings on the facts of the case and decide which facts to accept or reject based on the 
internal and external credibility of the claim. The subsequent decision should set out the decision makers reasoning behind 
the conclusions.”

127  Nachova v. Bulgaria, no. 43577/98 and 43579/98 (Judgment), ECtHR, 6 July 2005, para. 147. 
128  CAT General Comment No. 1: Implementation of Article 3 of the Convention in the Context of Article 22 (Refoulement and 

Communications). Adopted at the Sixteenth Session of the Committee against Torture, on 21 November 1997 (contained in 
document A/53/44, annex IX), para. 9 (b).

129  Council of the European Union, The Stockholm Programme – An Open and Secure Europe Serving and Protecting Citizens, 
OJ (2010/C 115/01), 2010, section 6.2, p. 32.
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As stated at the beginning of this chapter, the credibility assessment involves a determination of whether 
and which of the applicant’s statements and other evidence can be accepted and, therefore, may then be 
taken into account in the analysis of the well-founded fear of persecution and real risk of serious harm. 
Credibility "ndings lead to the determination of the material facts considered for the determination of an 
application and are, as such, the "rst step in the decision-making process.

!e CJEU has ruled that Article 4 (1) QD “relates only to the !rst stage […], concerning the determination of 
the facts and circumstances qua evidence which may substantiate the asylum application.”130

!e credibility assessment is thus only one step in the determination of international protection needs.131 
It is a tool to assist in establishing the relevant facts to which the law should be applied. Even if the 
decision-maker accepts the credibility of past and current events as submitted by the applicant, this does 
not necessarily mean that the applicant is a refugee or in need of subsidiary protection. !ere must be a 
forward-looking assessment of risk as well as an application of the facts to the criteria for quali"cation.

!e EAC promotes a systematic approach to ensure that the credibility assessment is based on the entirety 
of the relevant evidence available. !e training module encourages decision-makers to identify clearly all 
the material facts that emerge from the totality of the applicant’s statements and other available evidence; 
and then, in relation to each identi"ed material fact, to list the evidence that con"rms, supports, refutes, or 
bears on that fact.

In Belgium, the Netherlands, and the UK, a structured approach is also promoted in training. In addition, 
in the Netherlands and the UK, it is stipulated in speci"c national guidance on the assessment of credibility. 
While these approaches share common features with each other and with the EAC structure for the 
credibility assessment, particularly with regard to the stipulated indicators for assessing the credibility of 
the applicant’s statements, there are di$erences in terms of the stipulated starting points for the assessment, 
the stage at which factors relating to the behaviour of the applicant are taken into account, and the approach 
to the application of the principle of the bene"t of the doubt.

130  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
68. 

131  I Up 471/2012 Supreme Court of the Republic of Slovenia (Vrhovno sodi!"e Republike Slovenije), 18 October 2012, paras. 
21-22, confirming I Up 787/2012-4 Administrative Court (Upravno sodi!"e Republike Slovenije), 29 August 2012.
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1.   
Introduction

As stated in Chapter 2, !e Credibility Assessment: Purpose and Principles, the determining authorities do 
not have unfettered discretion when it comes to assessing credibility in asylum procedures. !e assessment 
must uphold the applicant’s fundamental rights and adhere to certain legal principles and standards. !is 
in turn requires that the examination of the application, including the credibility assessment, must be 
conducted fully taking into account:

 � the individual and contextual circumstances of the applicant; and

 � relevant factors a$ecting the decision-maker.

!ese factors and circumstances should be taken into account routinely and in an integrated way with 
regards to and throughout all aspects of the credibility assessment.1 !ese factors are addressed in turn in 
the following paragraphs.

1  The relevant procedural circumstances are analysed in the chapters to follow and will be discussed in the light of the 
applicant’s individual and contextual circumstances and the factors affecting the decision-maker illustrated here. It should 
also be noted, however, that the applicant’s age, either when young or elderly, has been excluded from a substantive 
discussion in this study as it is not within the scope of the report. Suffice to say that age is a factor that should be considered 
in the credibility assessment from two points in time: at the time the events related by the applicant took place and at the 
time of the asylum procedure; EAC Module 7, section 4.2.12.

55

 C
ha

pt
er

 3
 

A 
m

ul
ti-

di
sc

ip
lin

ar
y a

pp
ro

ac
h



2.  !e Applicant’s  
Individual and Contextual 
Circumstances2

Expectations about the applicant’s ability to substantiate his or her application, the indicators used to assess 
the credibility of the applicant’s statements, and the criteria applied in determining whether to a$ord the 
applicant the bene"t of the doubt are all based on assumptions about human memory, behaviour, values, 
attitudes, perceptions of and responses to risk, and about how genuine account is presented.3 Indeed, it is 
widely assumed that human memory, behaviour and perceptions conform to a norm, and that deviations 
from this norm may be indicative of a lack of credibility. However, scienti"c research in the "eld of 
psychology has shown that the assumptions that interviewers and decision-makers commonly make may 
not accord with what is now known about human memory, behaviour, and perceptions. On the contrary, 
the research indicates that there is no such norm, that human memory, behaviour, and perceptions vary 
widely and unpredictably, and that they are a$ected by a wide range of factors and circumstances.4

To take into account the applicant’s individual and contextual circumstances, the decision-maker needs 
to cross geographical, cultural, socio-economic, gender, educational, and religious barriers, as well as take 
account of di$erent individual experiences, temperaments and attitudes.5 !ese factors and circumstances 
span many disciplinary "elds, including neurobiology, psychology, gender and cultural studies, anthropology, 
and sociology. Consequently, it is necessary that the whole credibility assessment is duly informed by the 
substantial body of relevant empirical evidence that exists in these "elds.

Interviewers and decision-makers need to keep in mind and take into account the individual and contextual 
circumstances of the applicant in all aspects of the examination of the application, including throughout the 
credibility assessment. Indeed, this constitutes a legal requirement.6

2  The term ‘individual circumstances’ is not a synonym for ‘biographical data’ or ‘identity’; it is a much broader concept 
and captures the applicant’s background and experiences as well as those of persons similarly situated (for example, 
neighbours, family, friends, and members of the same or similar social, religious or political group). The applicant’s 
‘contextual circumstances’ encompass the conditions in the applicant’s neighbourhood, region and country of origin as well 
as conditions in the Member State. For a more in-depth explanation of this term see Chapter 2, The Credibility Assessment: 
Purpose and Principles.

3  J Herlihy, K Gleeson, S Turner, ‘What Assumptions about Human Behaviour Underlie Asylum Judgments?’, International 
Journal of Refugee Law, vol. 22, no. 3, 2010, p 351–66 at p. 351.

4  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.

5  S Conlan, S Waters, K Berg, Difficult to Believe: The Assessment of Asylum Claims in Ireland, Irish Refugee Council, 2012.
6  Article 8 (2) (a) APD: “Member States shall ensure that (a) applications are examined and decisions are taken individually, 

objectively and impartially.” Article 4 (3) QD: “The assessment of an application for international protection is to be carried 
out on an individual basis.” Article 13 (3) (a) provides that Member States shall “ensure that the person who conducts the 
interview is sufficiently competent to take account of the personal or general circumstances surrounding the application, 
including the applicant’s cultural origin or vulnerability, insofar as it is possible to do so.”
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2.1 "e limits and variations of human memory
Applicants are required to recall relevant past and present facts to substantiate their application. To do 
so, they are reliant on their memory. It is incumbent on decision-makers to have realistic expectations of 
what an applicant should know and remember. It has been suggested that some decision-makers may have 
unreasonable expectations about what applicants should be able to remember.7

A wealth of research in the "eld of psychology reveals that there is a wide-ranging variability in a person’s 
ability to record, retain, and retrieve memories.8 Some people appear to recall memories more easily than 
others. Indeed, many people struggle to recall facts and memories of past events. Moreover, psychological 
research has consistently shown that memories of even the most important, traumatic, or recent life events 
can be di#cult to retrieve and recall with any accuracy.9 Inconsistency, loss of detail, and gaps in recall are 
a natural phenomenon of the way a person records, stores, and retrieves memories.

!e following paragraphs illustrate some key points about normal memory, excluding traumatic memory, 
which have emerged from research in psychology and have a bearing on the credibility assessment.

2.1.1. Reconstruction

Memories consist of people’s experiences of events; they are not a record of the events themselves.10 !e 
content of a memory re&ects the individual’s conscious and unconscious experience of an event, and this 
can change with each recall.11 Autobiographical memory is a bringing together of a construction at the 
time of remembering, of the knowledge of a person’s life, for example, schools, occupations, friends, travel, 
achievements or failures, and experienced events.12 In autobiographical memory, visual, verbal and auditory 
information is not recorded as an accurate copy of experiences at the time, but is reconstructed at the time 
of recall as a verbal narrative.13

Memories generated by a reconstructive process vary in content and output order. No two reformulations can 
be identical, meaning some inconsistency is inevitable.14 Autobiographical memories are an interpretation 
in&uenced by and reconstructed according to what is known.15 !erefore, autobiographical memories 

7  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, 2010, 
vol. 22, no. 4, p 469–511. See Chapter 4: Gathering the Facts, for examples of this research.

8  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309 citing E Tulving, Episodic and Semantic Memory, New 
York Academic Press, 1972, p 381–403.

9  C A Morgan-III, et al., ‘Accuracy of Eyewitness Memory for Persons Encountered during Exposure to Highly Intense Stress’, 
International Journal of Law and Psychiatry, vol. 27, no. 3, 2004, p. 265–79; T Valentine, J Mesout, ‘Eyewitness Identification 
under Stress in the London Dungeon’, Applied Cognitive Psychology, vol. 23, no. 2, 2009, p 151–61.

10  M. Conway, E. Holmes, Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: The 
British Psychological Society Press, 2008, p. 2.

11  M Conway, E Holmes, Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: The 
British Psychological Society Press, 2008, p. 2.

12  M Conway, E Holmes, Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: The 
British Psychological Society Press, 2008, p. 2.

13  Although they may evoke some of the sensory experience of the original event: J Herlihy, S Turner, ‘The Psychology of 
Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p 171–92 at p. 175. M Conway, E Holmes, 
Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: The British Psychological 
Society Press, 2008.

14  S Black, L J Levine, T M Laulhere, ‘Autobiographical Remembering and Hypermnesia: A Comparison of Older and Younger 
Adults’, Psychology and Ageing, vol. 14 no. 4, 1999, p 671–82.

15  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 
22, no. 4, 2010, p 469–511 at p. 470. See also, J Herlihy, S Turner, ‘The Psychology of Seeking Protection’ International 
Journal of Refugee Law, vol. 21, 2009, p 171–92; J Cohen, ‘Errors of Recall and Credibility of Testimony: Can Omissions and 
Discrepancies in Successive Statements Reasonably Be Said to Undermine Credibility of Testimony’, Medico-Legal Journal, 
vol. 69, no. 1, 2001, p 25–34.
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change over time, sometimes signi"cantly.16 Following any event, memory will naturally decay as details 
are forgotten. !is can be changed by rehearsal, i.e. talking about the event. Some memories can fade, some 
can become distorted, and others may become more vivid.17

People remember more details with repeated recalls, known as hypermnesia.18 Research has shown that a 
second recall of a memory will produce an elaboration of the original version with few verbatim repetitions 
and with much new detail added.19 !erefore, information not provided in an initial interview may be 
indicative, not of inconsistency, but of the normal functioning of memory.20 Blended or generic memories, 
known as a schema, may consist of a fusion of separate speci"c instances.21 !is can occur regardless of 
whether the instances were distressing, signi"cant, or mundane.22 !erefore, it can be extremely di#cult 
to recall accurately separate incidences that were repeated, and recall of entire instances may be omitted.23

!e memories of younger adults are more prone to variability, as are more recent memories.24 !e 
memories of older adults may be more stable, but they also rely more on knowledge and less on the dynamic 
reconstruction of the events experienced.25

2.1.2. Memories for ‘facts’: dates and objects

Memory for facts is better than memory for the source of those facts,26 so asking someone how they came to 
know a fact is not a good way of testing knowledge. Memory for temporal information such as dates, times, 
frequency, duration and sequence;27 proper names; verbatim of verbal exchanges; peripheral information;28 
and the appearance of common objects are notoriously unreliable and may be di#cult or impossible to 
recall.29

16  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 
22, no. 4, 2010, p. 469–511. See also case law that recognizes the effect of the passage of time on memory: Prosecutor v. 
Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT-96-23-T and IT-96-23/1-T, Trial Judgement, 22 February 2001, 
para. 564 cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee 
Status Determination, dissertation, Charles University, Prague 2010, p. 140.

17  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 491. 

18  D G Payne, ‘Hypermnesia and Reminiscence in Recall: A Historical and Empirical Review’, Psychological Bulletin, vol. 101, 
no. 1, 1987, p 5–27; , ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 
22, no. 4, 2010, p 469–511 at p. 495.

19  S J Anderson, G Cohen, S Taylor, ‘Rewriting the Past: Some Factors Affecting the Variability of Personal memories’, Applied 
Cognitive Psychology, vol. 14, no. 5, 2000, p 435–54.

20  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 
22, no. 4, 2010, p 469–511 at p. 496: “The strength of the hypermnesia/reminiscence phenomenon has led one team of 
researchers to conclude categorically that in a forensic context ‘if a witness is inconsistent in testimony due to the addition of 
information, the witness should not be viewed as less credible’”: reference to R P Kern, T M Libkuman, H Otani, ‘Memory for 
Negatively Arousing and Neutral Pictoral Stimuli Using a Repeated Testing Paradigm’, Cognition & Emotion, vol. 16, no. 6, 
2002, p 749–67.

21  A Baddeley, M W Eysenck, M C Anderson, Memory, Hove: Psychology Press, 2009. See also J A List, ‘Age and Schematic 
Differences in Reliability of Eyewitness Testimony’, Development Psychology, vol. 22, no. 1, 1986, p 50–7.

22  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 482.

23  S Bidrose, G S Goodman, ‘Testimony and Evidence: A Scientific Case Study of Memory for Child Sexual Abuse’, Applied 
Cognitive Psychology, vol. 14, no. 3, 2000, p 197–213 at p. 209.

24  S J Anderson, G Cohen, S Taylor, ‘Rewriting the Past: Some Factors Affecting the Variability of Personal memories’, Applied 
Cognitive Psychology, vol. 14, no. 5, 2000, p 435–54.

25  S J Anderson, G Cohen, S Taylor, ‘Rewriting the Past: Some Factors Affecting the Variability of Personal Memories’, Applied 
Cognitive Psychology, vol. 14, no. 5, 2000, p 435–54.

26  J S McIntyre, & F I M Craik, ‘Adult Age Differences for Item and Source Information’, Canadian Journal of Psychology, vol. 41, 
no. 2, 1987, Adult age differences for item and source information, Canadian Journal of Psychology, vol. 41, 1987, p 175–92.

27  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511.

28  S A Christianson and M A Safer, ‘Emotional Events and Emotions in Autobiographical Memories’, in D C Rubin (ed.), 
Remembering our Past: Studies in Autobiographical Memory, Cambridge, 1995, p 218–41. 

29  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 470.
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A person’s recall of dates, frequency, and duration is nearly always reconstructed from inference, estimation 
and guesswork, and is rarely accurate.30 !is is the case for both autobiographical experiences and other 
events.31 We may accurately recall dates, for example, if we deliberately commit them to memory and give 
them regular attention as some individuals do, for example, with birthdays and anniversaries. However, 
a wealth of studies demonstrate that the dates that individuals commit to memory in this way are very 
personal. We do not necessarily or reliably commit to memory the dates of events – including traumatic 
or emotionally signi"cant ones.32 For example, if we attempt to date an event or describe its duration or 
frequency, we estimate. Our estimate is unlikely to be accurate, but this is not necessarily indicative of a lack 
of credibility. It may be that a person is genuinely trying to recall information from memory. If we are then 
asked to date or describe the same event again a%er a period of time, we will estimate again and may give a 
di$erent answer.33 !us, such an inconsistency may be indicative of a person trying to remember what he 
or she has actually experienced, rather than what he or she said previously.

Proper names are di#cult to remember.34 Although there is wide variation in the ability of individuals to 
remember proper names, we o%en forget the names of even friends and acquaintances; some people have 
an extremely poor ability to recall proper names. An inability to recall a proper name may not be indicative 
of a lack of credibility, but simply indicate that proper names are di#cult to remember.

A person will only tend to recall those aspects of an event that capture his or her attention, usually on a 
subjective basis. A person is unlikely to accurately remember details away from the centre of focus even if 
they occurred within range of sight and hearing.35 As such, decision-makers should not expect applicants 
to be able to recall every detail of an event, even if the decision-maker considers it memorable.36

A wealth of studies concur that people have a particularly poor visual memory for common objects because 
they do not record information they deem to serve no useful function.37 !is is relevant when credibility is 
assessed based on asking applicants to describe common objects such as currency, identity cards etc. !is 
may also apply to larger everyday objects such as buildings, bridges etc. A failure to describe such common 
objects is not necessarily indicative of a lack of credibility. An individual’s memory for an environment will 
tend to be organized around key landmarks, such as a monument or supermarket, but this can also distort 
memories of distances, estimates of size and spatial layout.38

30  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 470 and p. 475 citing a range of studies.

31  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p 471–2 cites a range of studies which evidence the inaccuracy of people’s recall of dates for both 
personal and public events.

32  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 473.

33  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 491.

34  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p 486–8.

35  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 484.

36  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 483.

37  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 480.

38  M Conway and E Holmes, Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: 
The British Psychological Society Press, 2008, p. 21, for a review of studies.
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2.1.3. Emotion and remembering

Although moderate levels of emotion can enhance our memory for events, high levels of emotion can 
impair the encoding39 of any memory.40 !e recall of autobiographical memory is in&uenced by mood. For 
example, if a person is depressed, they are more likely to recall negative rather than positive experiences.41

2.1.4. Retelling

!e context in which memories are recalled guides their reconstruction. When people retell events, they 
may take a di$erent perspective for di$erent audiences and purposes.42 !erefore, inconsistencies may arise 
between earlier and later statements delivered in di$erent circumstances or to di$erent people.

Memory is in&uenced by the nature of a question or cue used to elicit information, such as closed or open-
ended questions, as well as the way the question is asked. Memories are susceptible to suggestion,43 more 
so when the interviewee feels under stress, has low self-esteem, or perceives the interviewer to be critical or 
negative.44 Research has also shown that there is variation in reporting when information is elicited in face-
to-face interviews compared with self-completing forms.45 !e behaviour and perceived intentions of the 
interviewer in&uence the recall of memories.46 !us, it is very possible for repeated interviews, or statement 
writing, to yield discrepancies that result from the form and process of the interrogation, which have no 
bearing on the credibility of the person or their account.

!ere is, therefore, ample research on the functioning of memory to show that “stories can change for 
many reasons and such changes do not necessarily indicate that the narrator is lying.”47 Indeed, the research 
shows that it is highly unusual for recall to be accurately reproduced and that, instead, variations are more 
common.

39  AllPsych Online Dictionary defines encoding as the transformation of information to be stored in memory.
40  J Herlihy, S Turner, ‘Asylum Claims and Memory of Trauma: Sharing our Knowledge’, The British Journal of Psychiatry, 

vol. 191, no. 1, 2007, p 3–4 at p. 3; T Valentine, J Mesout, ‘Eyewitness Identification under Stress in the London Dungeon’, 
Applied Cognitive Psychology, vol. 23, no. 2, 2009, p 151–61; K A Deffenbacher, S D Penrod, B H Bornstein and E K 
McGorty, A Meta-Analytic Review of the Effects of High Stress on Eyewitness Memory’, Law and Human Behaviour, vol. 28, 
no. 6, 2004, p 687–706.

41  J M G Williams, T Barnhofer, C Crane, D Hermans, F Raes, E Watkins and T Dalgliesh, ‘Autobiographical Memory Specificity 
and Emotional Disorder’, Psychological Bulletin, vol. 133, no.1, 2007, p 122–48.

42  M Eastmond, ‘Stories as Lived Experience: Narratives in Forced Migration Research’, Journal of Refugee Studies, vol. 20, no. 
2, 2007, p 248-64; B Tversky, E J Marsh, ‘Biased Retellings of Events Yield Biased Memories’, Cognitive Psychology, vol. 40, 
no. 1, 2000, p 1–38. 

43  G Gisli, The Psychology of Interrogations, Confessions and Testimony, Chichester: J Wiley and Son, 1992; E Loftus, ‘Planting 
Misinformation in the Human Mind: A 30-year Investigation of the Malleability of Memory’, Learning & Memory, vol. 12, no. 4, 
2005, p 361–6. See also J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, 
vol. 21, no. 2, 2009, p 171–92 at p. 181 and J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall 
in the Testimony of Asylum Seekers’, International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309 for reviews.

44  J Baxter, J Boon, C Marley, ‘Interrogative Pressure and Responses to Minimally Leading Questions’, Personality and 
Individual Difference, vol. 40, no. 1, 2006, p 87–98.

45  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 506.

46  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 
Psychiatry, vol. 191, no.1, 2007, p 75–81; D Bögner, C Brewin, J Herlihy, ‘Refugees’ Experiences of Home Office Interviews: 
A Qualitative Study on the Disclosure of Sensitive Personal Information’, Journal of Ethnic and Migration Studies, vol. 36, no. 
3, 2009, p 519–35.

47  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.
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2.2 Impact of trauma on memory and behaviour
Applicants for international protection are more likely than the general population48 to have experienced 
traumatic events.49 Psychological literature indicates that memories of traumatic events di$er signi"cantly 
from normal memories.50 !ere is ample evidence that the need to cope with traumatic experiences a$ects 
memory.51 !ere is also a substantial body of research that demonstrates the e$ects of trauma on recall and 
behaviour.52

Post-traumatic stress disorder includes symptoms of distressing re-experiences of the events, sensory 
encoding of the events, conscious and unconscious avoidance of memories of the event, irritability, poor 

48  For example S Dahl, A Mutapcic, B Schei, ‘Traumatic Events and Predictive Factors for Posttraumatic Symptoms in 
Displaced Bosnian Women in a War Zone’, Journal of Traumatic Stress, vol. 11, no. 1, 1998, p 137#45; C Gorst-Unsworth, 
E Goldenberg, ‘Psychological Sequelae of Torture and Organised Violence Suffered by Refugees from Iraq. Trauma-Related 
Factors Compared with Social Factors in Exile’, The British Journal of Psychiatry, vol. 172, no. 1, 1998, p 90#4; M Hollifield, 
T Warner, N Lian, B Krakow, J H Jenkins, J Kesler, J Stevenson, J Westermeyer, ‘Measuring Trauma and Health Status in 
Refugees: A Critical Review’, Journal of the American Medical Association, vol. 288, no. 5, 2002, p 611–21.

49  American Psychiatric Association, DSM-IV-TR: Diagnostic and Statistical Manual of Mental Disorders, 2000: “The Diagnostic 
and Statistical Manual, one of the two main international manuals used for psychiatric diagnosis, defines a traumatic 
experience as one in which ‘the person experienced, witnessed, or was confronted with an event or events that involved 
actual or threatened death or serious injury, or a threat to the physical integrity of self or others’.”

50  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009,  
p 171–92 at p. 176; J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and 
Seeking Asylum’, Applied Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.

51  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309; see also Australian Government, Guidance on 
Vulnerable Persons, Migration Review Tribunal and Refugee Review Tribunal, June 2012, paras 64 and 92.

52  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.
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concentration and other symptoms of hyper-arousal.53 A person may also experience these di#culties 
without satisfying the full range of criteria necessary to receive a psychiatric diagnosis.54

!ose who have su$ered traumatic events o%en display avoidance symptoms; that is, they avoid thinking 
and talking about the event, and/or avoid situations that might trigger a recall.55 !is is a normal survival 
strategy, which would need to be suppressed to facilitate disclosure of all relevant information in an 
asylum interview. As such, it may be extremely di#cult, very distressing and potentially detrimental for 
the applicant to disclose such traumatic memories.56 Moreover, the applicant may not even be conscious 
that he or she is avoiding triggers or situations that could cause traumatic memories to recur.57 Avoidance 
may explain an applicant’s apparent refusal to answer a question, omission of relevant information from 
testimony, vagueness and apparent inconsistencies if relevant facts are recalled later in the asylum process.58

Studies have also shown that applicants who have lived through traumatic events may experience 
dissociation.59 Dissociation can happen either at the time of the traumatic event or later when recalling it.60 
Dissociation at the time of the traumatic event may hinder the person’s encoding of the event in memory. 
!e applicant may experience dissociative amnesia – that is, an inability to remember some or all aspects 
of the trauma, because the event, or aspects of the event, was never initially encoded. Dissociation may be 
a reason why there is a lack of detail, vagueness, incoherence, or gaps in an applicant’s recall.61 Dissociation 
may also occur at the moment a person is asked to recall a traumatic event.62 !e person may appear 
distracted and detached, and/or appear unwilling to cooperate.

Applicants who have experienced traumatic events may display emotional numbing whereby they 
emotionally detach themselves from the facts they are relating. !e applicant can appear to be indi$erent. 
Indi$erence could, without an understanding of this psychological strategy, be mistakenly interpreted 

53  American Psychiatric Association, Diagnostic and statistical manual of mental disorders (4th edn.), Washington DC: American 
Psychiatric Association, 1994; see also  Australian Government, Guidance on Vulnerable Persons, Migration Review Tribunal 
and Refugee Review Tribunal, June 2012, para. 79.

54  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, 
no. 2, 2006, p 81–92 at p. 86.

55  American Psychiatric Association, Diagnostic and statistical manual of mental disorders (4th edn.), Washington DC: American 
Psychiatric Association, 1994; See also Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines 
for Investigation and Evaluation of the Needs of Women for Protection, 28 March 2001, p.14: “The description of a chain 
of events can be made less detailed or specific because a woman may not want to remind herself about all the details and 
circumstances. This should be kept in mind when evaluating the information a woman provides.”

56  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, 
no. 2, 2006, p 81–92 at p. 83.

57  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.

58  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 
Psychiatry, vol. 191, no. 1, 2007, p 75–81; see also EAC Module 7, section 4.2.5: “Traumatised persons may not wish to 
report and to discuss all the details of their experiences. […] One of the diagnostic features of PTSD is that the individual 
makes efforts not to have conversations associated with the trauma. During an interview it will be possible that the claimant 
will switch into an avoidance response.”

59  Dissociation is described as the “disruption in the usually integrated functions of consciousness, memory, identity, or 
perception of the environment”: American Psychiatric Association, Diagnostic and statistical manual of mental disorders (4th 
edn), Washington DC: American Psychiatric Association, 1994; D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on 
Disclosure during Home Office Interviews’, British Journal of Psychiatry, vol. 191, no. 1, 2007, p 75–8.; See for references, 
J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.

60  Zubeda v. Ashcroft, 333 F.3d 463, 476-77 (3rd Cir. 2003): “Caution is required because of the numerous factors that might 
make it difficult for an alien to articulate his/her circumstances with the degree of consistency one might expect from 
someone who is … haunted by the traumatic memories, that may hamper communication between a government agent in 
an asylum interview and an asylum seeker. This is particularly true when we consider that such an alien may have tried to 
suppress the very memories and details that have suddenly become so important to establishing his/her claim.”

61  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p 
171–92 at p. 178; See also EAC Module 7, section 4.2.5.

62  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 
Psychiatry, vol. 191, no. 1, 2007, p 75–8; see also Falcon Rios v. Canada, CAT/C/33/D/133/1999, 17 December 2004, para. 
8.5: “In the Committee’s view, the vagueness referred to by the State party can be seen as a result of the psychological 
vulnerability of the complainant mentioned in the report; moreover, the vagueness is not so significant as to lead to the 
conclusion that the complainant lacks credibility.”
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as indicating lack of credibility.63 Applicants may react in other ways that might seem strange to those 
unfamiliar with psychological coping mechanisms, for example, laughing, smiling, grinning, or deep 
silence.64 !is is just one of the reasons why decision-makers are cautioned not to rely on demeanour as an 
indicator of credibility.

Memories of traumatic experiences can be qualitatively di$erent from other autobiographical memories.65 
An applicant may have no memorized verbal narrative of the trauma that occurred, but only sensory 
impressions such as emotions, sensations, sounds, smells, or visual images like &ashbacks and nightmares.66 
Such memories are not evoked voluntarily, but they are provoked by triggers or reminders of the traumatic 
event. When triggered, the individual may relive an aspect of the experience as though it is occurring in the 
present.67 !erefore, an applicant who has experienced trauma may be unable to produce a coherent verbal 
narrative because none exists; this may mean only fragments or impressions of the experience may be 
related.68 Since sensory impressions are not evoked voluntarily, it is also possible that recall may be di$erent 
in di$erent interviews.

When people experience traumatic events, they tend to remember some details at the expense of others. 
!ey are likely to have better recall of central details, on which they have focused, with reduced recall of 
peripheral details.69 Scienti"c studies reveal that discrepancies may arise more frequently with regard to 
peripheral details.70

Detention, whether in the country of origin or in the host state, may have an impact on the ability to 
record and retrieve speci"c details of events. Where a history of persecution includes multiple instances 
of detention, applicants may have di#culty distinguishing between them, especially where events were 
similar. Evidence from memory research71 shows that people rely on general knowledge or schematic 

63  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009,  
p 171–92 at p. 177; see also Sheikh v. Canada (Minister of Citizenship and Immigration) [2000] FCJ No. 568 at para. 
28 (Federal Court of Canada) cited in H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, 
International Journal of Refugee Law, vol. 22, no. 4, 2010, p 469–511 at p. 469.

64 EAC Module 7, section 4.2.5.
65  There is a higher than normal prevalence of mental health problems among applicants for international protection. The 

applicant may be suffering the symptoms of mental health problems associated with their experiences in the country of 
origin, in flight and/or in the putative country of asylum. It should be borne in mind that stress, anxiety, depression, and sleep 
loss can all impair autobiographical memory and affect behaviour. See M Fazel, J Wheeler, J Danesh, ‘Prevalence of Serious 
Mental Disorder in 7000 Refugees Resettled in Western Countries: A Systematic Review’, Lancet, vol. 365, no. 9467, 2005, 
p 1309–14; M J Ouimet, M Munoz, L Narsiah, V Rambure, J A Correa, ‘Pathologies courantes chez les demandeurs d’asile 
à Montréal : prévalence et facteurs de risque associés’, Canadian Journal of Public Health, vol. 99, no. 6, 2008, p 499–504; 
J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.

66  C Brewin, J D Gregory, M Lipton, N Burgess, ‘Intrusive Images in Psychological Disorders: Characteristics, Neural 
Mechanisms and Treatment Implications’, Psychological Review, vol. 117, no. 1, 2010, p 210–32; J Cohen, ‘Questions of 
Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, International Journal of 
Refugee Law, vol. 13, no. 3, 2001, p 293–309 refers to a number of research studies. See also J Herlihy, S Turner, ‘Should 
Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, no. 2, 2006, p 81–92 at p. 86. 
J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76; see also EAC Module 7, section 4.2.5.

67  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009,  
p 171–92 at p. 176.

68  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, 
no. 2, 2006, p 81–92 at p. 86; see also EAC Module 7, section 4.2.5: “This means that when an applicant is interviewed and 
asked about an experience that was traumatic and has only or largely memories of this fragmentary type, he/she is unlikely 
to be able to produce a coherent verbal narrative of his/her experience, because no complete verbal narrative exists. He/she 
will have only fragments and impressions, which are likely, incidentally, to evoke the feelings that were felt at the time of the 
original experience.”

69  J Herlihy, S Turner, ‘Asylum Claims and Memory of Trauma: Sharing our Knowledge’, The British Journal of Psychiatry, vol. 
191, no. 1, 2007, p 3–4 at p. 3; see also Australian Government, Guidance on the Assessment of Credibility, Migration Review 
Tribunal, Refugee Review Tribunal, March 2012, para. 4.3. 

70  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, no. 
2, 2006, p 81–92 at p 86 & 88; J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee 
Law, vol. 21, no. 2, 2009, p 171–92 at p. 179; S A Christianson, E F Lofus, H Hoffman, G R Loftus ‘Eye Fixations and Memory 
for Emotional Events’, Journal of Experimental Psychology, Learning, Memory and Cognition, vol. 17, no. 4, 1991, p 693–70. 

71  For more information see the section on Reconstruction, specifically schematic memory, above.
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memory about situations, and may rely on this in preference to recalling speci"c events,72 especially if these 
are painful memories.73

!e normal variability of memory is likely to be exacerbated when the applicant has experienced trauma.74 
Impaired memory and concentration are just two of the symptoms of post-traumatic stress disorder. !e 
accuracy of recall can be further in&uenced by the other symptoms associated with the experiences of 
trauma, such as depression,75 anxiety, disturbed sleep, nightmares, headaches, cardiovascular symptoms, 
pain, and traumatic brain injury.76

It should also be noted that psychological and physical e$ects of trauma may also a$ect the applicant’s 
behaviour.

International77 and national jurisprudence,78 as well as judicial guidance,79 recognizes that the need to 
cope with traumatic experiences a$ects memory. !ese also acknowledge the consequent impact on an 
applicant’s testimony and behaviour. For example, the Committee against Torture has repeatedly held that 
complete accuracy is seldom to be expected from victims of torture:

“  %e State party has pointed to contradictions and inconsistencies in the author’s story, but the 
Committee considers that complete accuracy is seldom to be expected by victims of torture and that such 
inconsistencies as may exist in the author’s presentation of the facts are not material and do not raise 
doubts about the general veracity of the author’s claims.”80

72  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.

73  J M G Williams, ‘Capture and Rumination, Functional Avoidance, and Executive Control (CaRFAX): Three Processes that 
Underlie Overgeneral Memory’, Cognition & Emotion, vol. 20, no. 3–4, 2006, p 548–68.

74  Tala v. Sweden, CAT/C/17/D/43/1996, 15 November 1996, para. 10.3.
75  Research has shown that depression has significant effects on memory which may account for a lack of detail and 

inconsistency in the applicant’s account. In particular, Depression is linked to ‘over-general memory’, where individuals have 
difficulty giving specific memories. See L Wilson-Shaw, N Pistrang, J Herlihy, ‘Non-Clinicians’ Judgments about Asylum 
Seekers’ Mental Health: How do Legal Representatives of Asylum Seekers Decide When to Request Medico-Legal Reports?’, 
European Journal of Psychotraumatology, vol. 3: 18406, 2012; J M G Williams, T Barnhofer, C Crane, D Hermans, F Raes, E 
Watkins, T Dalgleish, ‘Autobiographical Memory Specificity and Emotional Disorder’, Psychological Bulletin, vol. 133, no. 1, 
2007, p 122–48; EAC Module 7, section 4.2.7.

76  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.

77  Prosecutor v. Alfred Musema (Appeal Judgement), ICTR-96-13-A, 16 November 2001, para. 20 cited in Rosemary Byrne, 
‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding Standards from the International Criminal Tribunals’, 
International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 609–38. See also Prosecutor v. Dragoljub Kunarac, 
Radomir Kovac and Zoran Vukovic, IT-96-23-T and IT-96-23/1-T, (Trial Judgement), 22 February 2001, paras 564 and 679 
cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status 
Determination, dissertation, Charles University, Prague 2010, p. 95: Due to the nature of the trauma experienced by 
witnesses, they could not be reasonably expected to recall “the minutiae of the particular incidents charged, such as the 
precise sequence, or the exact dates and times of the events they have described”; see also Prosecutor v. Alfred Musema 
(Appeal Judgement), ICTR-96-13-A, 16 November 2001, para. 60; Prosecutor v. Anto Furundzija (Trial Judgment), IT-95-
17/1-T, ICTY, 10 December 1998, para. 113.

78  A. M. v. Federal Asylum Review Board, Higher Administrative Court (Verwaltungsgerichtshof) 2005/01/0080 28.06.2005; 
Tribunale di Napoli, Sezione Civile I bis, 2 febbraio 2011, sentenza n. 30, (Tribunal of Naples, judgment n. 30, 2 February 
2011); F. C. v. Migration Office of the Ministry of Interior of the Slovak Republic, Supreme Court of the Slovak Republic 
(Najvy!!í súd Slovenskej republiky) 1S$a/12/2009 26th May 2009.

79  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 4.3: “A person may have had traumatic experiences or be suffering from a disorder or illness which may 
affect his or her ability to give evidence, his or her memory or ability to observe and recall specific events or details.” See also 
para. 5.3: “Traumatic experiences including torture may impact upon a number of aspects of an Applicant’s case including 
the timeliness of an application, compliance with immigration laws, or the consistency of statements since arrival in Australia. 
They may also impact adversely on an Applicant’s capacity in providing testimony of such events.”

80  Ismail Alan v. Switzerland, CAT/C/16/D/21/1995, 8 May 1996. See also Tala v. Sweden, CAT/C/17/D/43/1996, 15 November 
1996, para. 10.3; and Kisoki v. Sweden, CAT/C/16/D/41/1996, 8 May 1996, para. 9.3.
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!e Committee, as well as the ICTY and ICTR, has further elaborated that inconsistencies with regard to 
material facts do not necessarily undermine the credibility of an applicant’s statements.81

!e applicant may feel frightened, bewildered and disoriented in the alien environment. !e natural 
disorientation one feels on engaging with an administrative or legal system in a foreign culture can cause 
confusion or limit recall. Moreover, the applicant may understandably feel anxious about the asylum 
procedure and its outcome, which may impact on his or her voice and speech patterns, his or her ability to 
articulate the material facts of the claim, his or her demeanour (he or she may look confused, nervous, or 
unconvincing), or lead to omissions and inconsistencies.82

2.3 Fear and lack of trust
As a result of their experiences, applicants for international protection may lack trust in state authorities, 
interpreters from their country of origin or habitual residence or other individuals.83 Some applicants may 
hold a genuine belief that their persecutors in the country of origin or place of habitual residence have wide 
networks in other countries, including the putative country of asylum. Moreover, the applicant may not 
wish to disclose certain relevant facts for fear of endangering the lives of relatives, friends, or associates le% 
in the country of origin or place of habitual residence.

UNHCR has stated: “A person who, because of his experiences, was in fear of the authorities in his own 
country may still feel apprehensive vis-à-vis any authority. He may therefore be afraid to speak freely and give 
a full and accurate account of his case.”84

Fear or lack of trust in state authorities may explain a lack of disclosure in a preliminary85 and/or personal 
interview. !is has been acknowledged in international jurisprudence86 and judicial guidance.87

81  Halil Haydin v. Sweden, CAT/C/21/D/101/1997, 16 December 1998, para. 6.7: “The Committee notes that the State party 
has pointed to contradictions and inconsistencies in the author’s story and further notes the author’s explanations for such 
inconsistencies. The Committee considers that complete accuracy is seldom to be expected by victims of torture, especially 
when the victim suffers from post-traumatic stress syndrome; it also notes that the principle of strict accuracy does 
not necessarily apply when the inconsistencies are of a material nature. In the present case, the Committee considers 
that the presentation of facts by the author does not raise significant doubts as to the trustworthiness of the general veracity 
of his claims.” See also Prosecutor v. Juvénal Kajelijeli (Judgment and Sentence), ICTR-98-44A-T, 1 December 2003, para. 
40 referring to Delalic et al. (Appeal Chamber); Prosecutor v. Kupreskic et al. (Appeal Judgment), IT-95-16-A, 14 January 2000 
at para. 31; Prosecutor v. Anto Furundzija (Trial Judgment), IT-95-17/1-T, ICTY, 10 December 1998, para. 113: “[…] In fact, 
inconsistencies may, in certain circumstances, indicate truthfulness.”

82  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 4.3: “Members need to be mindful that a person may be anxious or nervous due to the environment of a 
hearing and the significance of the outcome.”

83  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, 
p 171–92 at p. 174 citing Turner, ‘Torture, refuge and trust’, in D E Valentine, J C Knudsen (eds.), Mistrusting Refugees, 
Berkeley: University of California Press, 1995. See also UNHCR, Guidelines on International Protection no. 1; W Kälin, 
‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, vol. 20, 
no. 2, Special Issue: Refugees: Issues and Directions, Summer 1986, p 230–41.

84  UNHCR, Handbook, para. 198.
85  Guan v. Gonzales, 432 F.3d 391, 396 (2d Cir.2005); AZ (Trafficked women) Thailand v Secretary of State for the Home 

Department, CG [2010] UKUT 118 (IAC), 8 April 2010, para. 116.
86  Tala v. Sweden, CAT/C/17/D/43/1996, 15 November 1996. In this case before the Committee against Torture, the author 

conceded that he had made untrue statements and that his statements were also contradictory and inconsistent during the 
initial asylum procedure; but on appeal he had given a consistent, thorough, and detailed account. He explained his initial 
actions were caused by his psychological state and fear of providing a full account to the authorities which the Committee 
implicitly accepted.

87  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 4.3: “There may also be mistrust in speaking freely to people in positions of authority.” See also para. 5.6: 
“A person may not reveal the whole of his or her story … for fear of endangering relatives or friends or because of mistrust of 
persons in positions of authority.”
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Applicants whose reasons for applying for international protection relate to gender, sexual and gender-
based violence, sexual orientation and/or gender identity, or tra#cking, may fear reprisals by their family, 
community, and/or tra#ckers.88 Likewise, some applicants may fear reprisals from agents who arranged 
their travel and entry to the Member State, and this may account for an applicant’s unwillingness to divulge 
certain relevant information or furnish particular documentary or other evidence.89

2.4 Cultural background and customs
!ere are a variety of ways in which culture in&uences credibility assessment. Diversity in the cultural 
background of the applicant and decision-maker will in&uence the communication and understanding 
between the two. Understanding and interpreting any kind of information received is culturally 
determined.90 !e way in which individual cultural backgrounds in&uence the delivery and interpretation 
of oral or written information from one person to another is problematic, as culture can be objective or 
subjective.91 Misinterpretation of statements and behaviour is a particular danger in the context of cross-
cultural communication.

With regards to communication, words, notions and concepts can all have di$erent meanings in di$erent 
cultures.92 A failure to recognize the cultural relativity of words, notions and concepts can be a major 
source of misunderstanding and &awed credibility assessments.93 For example, the word ‘brother’ or ‘sister’ 
may mean a biological or adopted sibling for an interviewer or decision-maker, but for an applicant from 
another culture it may be understood to encompass other people, for example, those belonging to the same 
ethnic group or clan. Such di$erences in meaning may explain an apparent inaccuracy or discrepancy in an 
applicant’s statements. !is has been recognized by the ICTR, which relied on the testimony of an expert on 
linguistics to understand the meaning of words in Kinyarwanda more clearly.94

88  UNHCR, Guidelines No. 1; Guidelines No. 9, para. 63 (i)–(viii). See also UKBA, Asylum Instructions, Gender Issues in Asylum 
Claims, September 2010. See also UNHCR, Guidelines No. 7.

89  For example, most first instance procedures respect and observe confidentiality concerns, however, it may not be so for an 
appeals proceeding.

90  S Bryant, J K Peters, ‘The Five Habits: Building Cross-Cultural Competence in Lawyers’, Clinical Law Review, vol. 8, no. 1, 
2001, p 33–94 at p. 39. “Consider, for example, a client who explains that the reason that she left her native country was that 
God appeared to her in a dream and told her it was time to leave. If the time of departure is critical to the credibility of her 
story, how will the fact-finder evaluate the client’s credibility? Does the fact-finder come from a culture where dreams are 
valued, where an interventionist God is expected, or where major life decisions would be based on these expectations or 
values? Will the fact-finder, as a result of differences, find the story incredible or indicative of a disturbed thought process or, 
alternatively, as a result of similarities, find the client credible?”

91  Objective culture is what we can observe such as artefacts, food, clothing, etc. whereas, subjective culture is what is 
invisible, such as a person’s values, attitudes, and beliefs. Subjective culture is where most cross-cultural misunderstandings 
occur. S Bryant, J K Peters, ‘The Five Habits: Building Cross-Cultural Competence in Lawyers’, Clinical Law Review, vol. 8, 
no. 1, 2001, p 33–94 citing K Cusher, R W Brislin (eds.), Intercultural Interactions: A Practical Guide, 1996, p 6 and 10. The 
example given by these authors is in reference to a lawyer and their client, however, it holds relevance for this point: “Imagine 
a lawyer saying to a client, ‘If there is anything that you do not understand, please just ask me to explain’ or ‘If I am not being 
clear, please just ask me any questions.’ The lawyer might assume that a client who does not then ask for clarification surely 
understands what the lawyer is saying. However, many cultural differences may explain a client’s reluctance to either blame 
the lawyer for poor communication (the second question) or blame himself or herself for lack of understanding (the first 
question). Indeed, clients from some cultures might find one or the other of these results to be rude and, therefore, will feel 
reluctant to ask for clarification for fear of offending the lawyer or embarrassing himself.” at p. 5.

92  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration 
Review, vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer 1986, p 230–41 at p. 233: “Words, notions 
and concepts which carry the same label often embody different meanings in different cultures.” See also Matter of X, United 
States Executive Office for Immigration Review (EOIR), 9 August 2011, p. 8: “In the Court’s view, it seems likely that much 
of the discrepancy between the respondent’s testimony and her statement can be accounted for by cultural and linguistic 
nuances surrounding the definition of the word ‘rape’.”

93  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer 1986, p 230–41 at p. 234.

94  Prosecutor v. Jean-Paul Akayesu, Case No ICTR-96-4-T, Judgment, 2 September 1998, para. 146 cited in P Levrincova, Did 
It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, 
Charles University, Prague 2010, p. 132.
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Concepts of time, distance, and location may be culturally relative. Di$erent cultures have di$erent 
perceptions of time.95 In certain cultures, temporal concepts may not be based on units of time such 
as clocks and Western calendars. Events may be remembered instead by reference to seasons, religious 
holidays, festivals, or other events. Even in cultures that use calendars, concepts of time may di$er 
from those commonly used in Western society. Moreover, information that is considered signi"cant in 
Western cultures, such as birth dates and anniversaries, may not be signi"cant in others.96 In this regard, 
it is instructive that the ICTR recognized that the cultural backgrounds of witnesses may mean that they 
have di#culty being speci"c about dates, times, distances, locations; ICTR therefore stated that no adverse 
inference about their credibility would be drawn from reticent or circuitous answers in this regard.97 As 
such, cultural factors, rather than a lack of credibility, could be taken to explain an apparent lack of detail or 
vagueness in the applicant’s statements.

As noted in Chapter 5, !e Credibility Indicators, the ‘su#ciency of detail’ indicator is based on an 
assumption that a person who is relating a genuine experience will tend to be more expressive and detailed, 
including, for example, sensory details. !ere is growing literature showing that people store and recall 
autobiographical memories very di$erently in di$erent cultures.98

People’s cultural backgrounds and the cultural norms of their societies may a$ect the way they relate their 
accounts to the interviewer.99 For example, a woman’s cultural background may mean that she has lived a 
secluded life with little contact and communication with strangers or authorities, or she is accustomed to 
having a male relative speak on her behalf in public situations.100

It is instructive that the ICTR has considered that expert anthropological evidence is crucial to understanding 
the cultural framework within which testimonies are given. By way of example, the Trial Chamber called 
an expert witness speci"cally to explain how particular features of Rwandan culture may a$ect testimony. 
!e expert witness explained that Rwandans do not always answer questions directly, especially if they 
consider them of a sensitive nature. In addition, the expert informed that because most Rwandans live in an 
oral tradition, facts are reported as they are perceived by the witness. When the facts are passed on orally, 
they can be recounted as a "rst-hand account irrespective of whether or not the speaker witnessed them 
personally.

!is explained why some witnesses gave evidence as though it were their eyewitness account when in fact 
it was second-hand information. As a result, the ICTR Trial Chamber speci"cally adjusted its questioning 
to take this into account. Moreover, the Trial Chamber decided not to draw any adverse inference about the 
witness’s credibility on account of circuitous answers to perceived sensitive questions.101 Indeed, the Trial 

95  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer 1986, p 230–41 at p. 236. See EAC Module 7, section 
4.2.20: “what does ‘a long time ago’ mean? 15 years, 1 year?”

96  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 475

97  Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, 27 January 2000, para. 103 cited in P Levrincova, 
Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, 
Charles University, Prague 2010, p. 125. See also R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding 
Standards from the International Criminal Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 
609–38.

98  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76 at p 668–9 for a review of culture and autobiographical memory.

99  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.3.

100  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 4.3: “The educational, social and cultural background of a person may affect the manner in which a 
person provides his or her evidence and the depth of understanding of particular concepts” (emphasis added). 

101  Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, 27 January 2000, para. 103 cited in P Levrincova, 
Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, 
Charles University, Prague 2010, p. 125. See also R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding 
Standards from the International Criminal Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 
609–38.
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Chamber had stressed that sensitivity toward cultural factors is needed, not only during interviews and in 
the assessment of credibility, but also when gathering and preparing the facts.102

2.5 Education
!e applicant’s education should be taken into account when assessing credibility. Some applicants may 
have had limited or no formal education, while others may possess high academic quali"cations.

!e applicant’s level of education may a$ect his or her ability to articulate the reasons for the application and 
to respond to questions. Brief responses to open-ended questions may simply re&ect a limited vocabulary,103 
lack of &uency, or lack of awareness that a detailed response is required. An inability to present a coherent 
and consistent account may also result from a lack of education and training in logical thinking, rather than 
lack of credibility.104

An applicant may be illiterate and may not have been educated in the use of, for example, time, dates and/
or distances.105 For example, the Trial Chamber of the ICTR noted that some witnesses testifying before 
the court were farmers with limited formal education. Consequently, it was to be expected that they would 
have di#culty testifying about exhibits such as maps or photographs of locations, "lms or other graphic 
representations, dates, times, distances, colours, and motor vehicles.106 !erefore, no adverse inference 
about their credibility would be drawn from reticent or circuitous answers in this regard.107

!e applicant’s level of formal education may a$ect his or her understanding of the context of certain events 
experienced. It may also a$ect the applicant’s ability to respond to general knowledge questions intended 
to probe the credibility of his or her statements. Less educated applicants may have limited knowledge of 
the history, geography, and social, political, and economic conditions in their countries and/or regions of 
origin.108

While the e$ect of an applicant’s level of education on his or her ability to present testimony is not gender-
speci"c, it should be borne in mind that in some countries or cultures, females are denied the opportunity 
to obtain an education or may have access to only a limited education !e literacy rate for women in a 
number of refugee-producing countries is quite low.109

102  Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, 27 January 2000, para. 105 cited in P Levrincova, 
Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, 
Charles University, Prague 2010, p. 125.

103  EAC Module 7, section 4.2.16.
104  EAC Module 7, section 4.2.16.
105  EAC Module 7, sections 4.2.16 and 4.2.17.
106  Prosecutor v. Georges Anderson Nderubumwe Rutaganda, (Judgement and Sentence), Case No ICTR-96-3-T, 6 December 

1999, para. 23 cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and 
Refugee Status Determination, dissertation, Charles University, Prague 2010, p. 125

107  Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, 27 January 2000, para. 103 cited in P Levrincova, 
Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, 
Charles University, Prague 2010, p. 125. See also R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding 
Standards from the International Criminal Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p. 
609–38.

108  EAC Module 7, section 4.2.17.
109  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 

Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.4. See also Australian Government, Guidance on the 
Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, March 2012, para. 4.3: “The educational, 
social and cultural background of a person may affect the manner in which a person provides his or her evidence and the 
depth of understanding of particular concepts” (emphasis added).

68 Beyond Proof - Credibility Assessment in EU Asylum Systems



2.6 Gender
Gender de"nes identity, status, roles, responsibilities, and power relations among members of any society 
or culture.110 Gender roles are socially constructed and not determined by biological di$erences between 
males and females.111 !ey vary across and within societies and cultures, and evolve with time to respond 
to changes in the social, political, and cultural environment.112 !ey also vary according to other factors 
such as age, religion, ethnic and social origin.113 Gender roles in&uence the attitudes, behaviour, roles, 
and activities of males and females. Gender roles and identities usually involve inequality and a power 
imbalance between women and men.114 Many women around the world are in a disadvantaged position 
compared with men from the same social and economic backgrounds.

Gender di$erences have also been noted in scienti"c research on recall. Leading memory researchers have 
noted that:

“  Di"erences in the historical social roles of the two genders have undoubtedly contributed to the 
development of di"erent interests as well as di"erent expectations regarding the types of activities at 
which each gender should excel. %us, variations between men’s and women’s memory performance may 
be due to their physiological capabilities, their interest, their expectations, or some complex interaction of 
these factors.”115

Gender roles a$ect male and female experiences of persecution and serious harm and, thus, their asylum 
claims. Females may be persecuted in ways that are di$erent from those in which males are subjected. 
O%en, they may be persecuted because of their inferior status in their home society.116

!e interviewer and decision-maker should be aware that social constraints may restrict a female’s access to 
information and/or her knowledge of certain events and activities. For example, cultural and social mores 
governing gender roles may restrict a woman’s role in a political organization. !is would mean that she 
is unable to provide details about the structure and functioning of the organization, even though she is a 
member and takes risks to advance its aims.117

110  UNHCR, Sexual and Gender-Based Violence against Refugees: Returnees and Internally Displaced Persons, Guidelines for 
Prevention and Response, May 2003, p. 11.

111  UNHCR, Guidelines No. 1, para.3: “Gender refers to the relationship between women and men based on socially or culturally 
constructed and defined identities, status, roles and responsibilities that are assigned to one sex or another, while sex is a 
biological determination.”

112  UNHCR, Sexual and Gender-Based Violence against Refugees: Returnees and Internally Displaced Persons, Guidelines 
for Prevention and Response, May 2003, p. 11; UNHCR, Ensuring Gender Sensitivity in the Context of Refugee Status 
Determination and Resettlement, October 2005. 

113  UNHCR, Sexual and Gender-Based Violence against Refugees, Returnees and Internally Displaced Persons, Guidelines for 
Prevention and Response, May 2003, p. 11.

114  UNHCR, Sexual and Gender-Based Violence against Refugees, Returnees and Internally Displaced Persons, Guidelines for 
Prevention and Response, May 2003, p. 12.

115  E F Loftus, M R Banaji, J W Schooler, R A Foster, ‘Who Remembers What?: Gender Differences in Memory’, Michigan 
Quarterly Review, vol. 26, no. 1, 1987, p 64–85 at p. 83.

116  Secretary of State for the Home Department (Respondent) v K (FC) (Appellant) and Fornah (Appellant) v Secretary of State for 
the Home Department (Respondent), [2006] UKHL 46, 18 October 2006, para. 86, per Baroness Hale. 

117  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.1.
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In certain cultures, men do not share information about their professional, political, military, or even 
social activities with their female relatives, which may account for a female applicant’s lack of knowledge.118 
Women may be credited with the political opinions of their family or male relatives, and have a well-
founded fear of persecution on account of that, but nevertheless not possess the knowledge of the activities 
of adult male "gures in the family. Such factors should be taken into account when assessing the applicant’s 
general knowledge of asserted material facts.119

!e gender, cultural, and educational background of an applicant may a$ect his or her ability to relate 
his or her account to the interviewer.120 A woman, for instance, may lack experience of and con"dence in 
communicating with "gures of authority.121 A woman, for instance, may be unaccustomed to communicating 
with strangers and/or persons in public positions due to a background of social seclusion and/or social 
mores dictating that, for example, a male relative speaks on her behalf in public situations.122 In addition, 
it may be common for a female applicant to be deferential in her country of origin or place of habitual 
residence. Male applicants may also "nd it di#cult to discuss aspects of their past and present experiences 
that may be at variance with their expected gender roles in their society. Such factors may account for brief, 
vague or apparently inconsistent responses.

For a number of reasons, a female applicant may not have access to identity documents or other documentary 
evidence to support her application. For instance, the country of origin may not a$ord women full rights of 
citizenship, or male relatives may exercise control over documentation relating to women.123

!e applicant’s testimony has to be assessed in the context of his or her gender, linked also with other factors 
such as age, culture, religion, family, and socio-economic status in the country of origin or place of habitual 
residence. Interviewers and decision-makers need to maintain an objective and impartial approach so that 
they do not reach conclusions based on stereotypical, super"cial, erroneous, or inappropriate perceptions 
of gender.124

118  During interviews, the applicant’s gender may affect the way a question is understood, how the answer is provided and the 
nature of the answer provided. Questioning that focuses on knowledge held or activities conducted customarily by males 
may fail to elicit material relevant facts from a female applicant. See UNHCR, Regional Representation for Western Europe, 
Note du Haut Commissariat des Nations Unies pour les réfugiés relative à l’évaluation des demandes d’asile introduites par 
des femmes. See also UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 2010.

119  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.1.

120  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.3.

121  UNHCR, Handbook for the Protection of Women and Girls, January 2008.
122  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 

Basic Training Module: Gender-Related Claims, October 2012, para. 7.1.3. See also UNHCR, Handbook for the Protection of 
Women and Girls, January 2008.

123  Refugee, Asylum and International Operations Directorate (RAIO), U.S. Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 8.

124  T Spijkerboer, ‘Stereotyping and acceleration: gender procedural acceleration and marginalised judicial review in the Dutch 
asylum system’, Chapter 5 in G Noll, Proof, Evidentiary Assessment and Credibility in Asylum Procedures, Leiden: Martinus 
Nijhoff, 2005.
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2.7 Sexual orientation and/or gender identity125

People &eeing persecution and/or serious harm for reasons of sexual orientation and/or gender identity can 
qualify for international protection. Where an application for international protection is grounded on the 
applicant’s asserted sexual orientation and/ or gender identity, ascertaining whether the applicant is lesbian, 
gay, bisexual, transgender, and/or intersex126 (hereina%er LGBTI) is essentially an issue of credibility.

However, for a number of reasons, some LGBTI individuals may not initially disclose the real grounds for 
the application. LGBTI individuals may have su$ered human rights abuses, discrimination, harassment, 
marginalization, and/or isolation in their home societies. !ey may have been compelled to conceal and 
deny their identity in an e$ort to avoid such treatment. Being compelled to conceal one’s sexual orientation 
and/or gender identity may also result in signi"cant psychological and other forms of harm. Feelings of 
self-denial, anguish, shame, isolation, and even self-hatred may accrue in response to an inability to be open 
about one’s sexuality or gender identity.127 Such feelings may diminish the applicant’s capacity to disclose 
relevant information, inhibiting them from informing interviewers and decision-makers that their fear of 
persecution and/or serious harm relates to their sexual orientation and/or gender identity.

An applicant in the process of coming to terms with, or afraid of openly expressing, his or her sexual 
orientation and/or gender identity may be reluctant to identify the true extent of the persecution su$ered 
or feared. LGBTI applicants may, for instance, change their claim during the process by initially stating that 
their sexual orientation is imputed to them, or, before eventually expressing that they are LGBTI, making a 
claim on grounds unrelated to sexual orientation and/or gender identity.128

It is important to ensure that credibility assessment contains no super"cial understandings of the 
experiences of LGBTI individuals, or erroneous, culturally inappropriate, or stereotypical assumptions. !e 
experiences of LGBTI individuals vary greatly and are strongly in&uenced by their cultural, economic, 
family, political, religious, and social environment. !e applicant’s background may in&uence the way he 
or she expresses his or her sexual orientation and/or gender identity, or may explain why he or she does 
not live openly as a LGBTI individuals. It is therefore essential that decision-makers understand both the 
context of each refugee claim, as well as the individual narratives that map uneasily onto common, notably 
Western, experiences or labels.129

!e presence or absence of certain stereotypical behaviours or appearances should not be relied on to 
conclude that an applicant does or does not possess a given sexual orientation and/or gender identity.130 
!ere are no universal characteristics or qualities that typify LGBTI individuals, any more than there are for 
heterosexual individuals. !eir life experiences can vary greatly even if they are from the same country.131 
!is is another reason why UNHCR discourages the use of the indicator demeanour and other behaviours 

125  The concepts of sexual orientation and gender identity are outlined in the Yogyakarta Principles and this terminology is also 
used for the purposes of this report. Sexual orientation refers to: “each person’s capacity for profound emotional, affectional 
and sexual attraction to, and intimate relations with, individuals of a different gender or the same gender or more than one 
gender.” Gender identity refers to: “each person’s deeply felt internal and individual experience of gender, which may or may 
not correspond with the sex assigned at birth, including the personal sense of the body and other expressions of gender, 
including dress, speech and mannerisms.” See International Commission of Jurists (ICJ), Yogyakarta Principles – Principles 
on the Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity, (hereinafter 
‘Yogyakarta Principles’), March 2007. 

126 UNHCR, Guidelines No. 9, para. 10 for the meanings attached to this terminology.
127  UNHCR, Guidelines No. 9, para. 33.
128  UNHCR, Guidelines No. 9, para. 59.
129  UNHCR, Guidelines No. 9, para. 4.
130  This issue has been addressed by a number of US Courts: Shahinaj v. Gonzales, 481 F.3d 1027, 1029, (8th Cir. 2007); 

Razkane v. Holder, Attorney General, 562 F.3d 1283, 1288, (10th Cir. 2009); Todorovic v. US Attorney General, 621 F.3d 1318, 
1325-1327, (11th Cir. 2010). See also S Jansen and T Spikerboer, Fleeing Homophobia: Asylum Claims Related to Sexual 
Orientation and Gender Identity in Europe, 2011. UK policy guidance states that, “stereotypical ideas of people – such as 
an ‘effeminate’ demeanour in gay men or a masculine appearance in lesbians (or the absence of such features) should not 
influence the assessment of credibility.” UKBA Asylum Instructions, Guidelines on Sexual Orientation Issues in the Asylum 
Claim, October 2010.

131  UNHCR, Guidelines No. 9, para. 60 (ii).
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in the credibility assessment. For further discussion on demeanour see Chapter 6, Beyond the Credibility 
Indicators: Other Elements A$ecting the Credibility Assessment in State Practice.

!e impact of gender is relevant to applications made by both LGBTI men and women.132 Decision-makers 
need to be attentive to di$erences in their gender-based experiences. For example, norms, or COI, about 
heterosexual or gay males may not apply to the experiences of lesbians, whose position may, in a given 
context, be similar to that of other women in their society.133 It is necessary to take full account of diverse 
and evolving identities and their expression, the individual’s actual circumstances, and the cultural, legal, 
political, and social context within his or her country of origin or place of habitual residence.134

2.8 Stigma and shame
Research shows that stigma, a sense of shame and/or a fear of rejection by one’s family and community, can 
inhibit disclosure of relevant information.135 In particular, applicants applying for international protection 
based on gender, sexual and gender-based violence, or their sexual orientation and/or their gender identity 
may feel ashamed and/or fearful of rejection by family and community.136

Applicants submitting gender-related applications where relevant facts concern, for example, forced 
prostitution and tra#cking, genital mutilation, or forced abortion137 may feel unable or reluctant to disclose 
information for many reasons.138 !ese reasons include, but are not limited to, the e$ects of trauma, other 
mental health problems, stigma and shame, lack of trust in authorities, fear of rejection or ostracism, and 
fear of serious harm as a reprisal. Such factors may explain why an applicant is reluctant to identify the real 
reasons for the application, or the true extent of the persecution su$ered and/or feared.139

Statistical data or reports on the incidence of gender-based violence may not be available due to under-
reporting of cases or lack of prosecution. In certain countries, the authorities may be unwilling to issue 
documentation to women regarding events that are considered private, or if obtaining such documentation 
might place a person at risk of serious harm.140 Survivors of gender-based violence are o%en held morally 

132  UNHCR, Guidelines No. 9, para. 3 and para. 14. See also UNHCR, Ensuring Gender Sensitivity in the Context of Refugee 
Status Determination and Resettlement. Module 2: Ensuring Gender Sensitivity in Refugee Status Determination – Procedural 
Issues, October 2005, p. 59: “male homosexuals, for example, in some societies also find themselves in breach of both 
gender roles and social rules and are persecuted as a result.”

133  H Crawley, Gender-Related Persecution and Women’s Claims to Asylum, The Fahamu Refugee Programme, “many lesbians 
have effectively been denied the right to sexual orientation because they have been forced into marriage.”

134  UNHCR, Guidelines No. 9, para. 14 citing UNHCR, Summary Conclusions: Asylum-Seekers and Refugees Seeking Protection 
on Account of their Sexual Orientation and Gender Identity, para. 5.

135  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 
Psychiatry, vol. 191, no. 1, 2007, p. 75; J Millbank, ‘“The Ring of Truth”: A Case Study of Credibility Assessment in Particular 
Social Group Refugee Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009, p 1–33 at p. 14; Asylum 
Aid, ‘I feel like as a woman, I am not welcome’: A gender analysis of the UK asylum law, policy and practice, Women’s Asylum 
News: Issue no. 107, December 2011–January 2012. See also, UNHCR, Note du Haut Commissariat des Nations Unies pour 
les réfugiés relative à l’évaluation des demandes d’asile introduites par des femmes, 14 December 2012.

136  UNHCR, Guidelines No. 1. Note that gender-related claims may be brought by either women or men, although due to 
particular types of persecution, they are more commonly brought by women. See also UNHCR, Women and Girls Fleeing 
Conflict: Gender and the Interpretation and Application of the 1951 Refugee Convention, September 2012, p. 44; UNHCR, 
Handbook for the Protection of Women and Girls, January 2008, section 4.2.6, p 137–8; Asylum Aid, Unsustainable: The 
Quality of Initial Decision-making in Women’s Asylum Claims, January 2011.

137  Applications that relate to the applicant’s sexual orientation contain a gender element. In such cases, the applicant may 
have refused to adhere to socially or culturally defined roles or behaviour expectations attributed to his or her sex. UNHCR, 
Guidelines No. 1, para. 16.

138  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 
Psychiatry, vol. 191, no. 1, 2007, p 75–81; D Bögner, C Brewin, J Herlihy, ‘Refugees’ Experiences of Home Office Interviews: 
A Qualitative Study on the Disclosure of Sensitive Personal Information’, Journal of Ethnic and Migration Studies, vol. 36, no. 
3, 2009, p 519–35.

139  UNHCR, Guidelines No. 1, para. 35; See also Irish Council for Civil Liberties, Women’s Committee, Women and the Refugee 
Experience: Towards a Statement of Best Practice, Irish Times, 2000, p. 18; see also AZ (Trafficked women) Thailand v 
Secretary of State for the Home Department, CG [2010] UKUT 118 (IAC), 8 April 2010, para. 116.

140  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of the 
Needs of Women for Protection, 28 March 2001, p. 15.
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culpable for the act, which has been deemed culturally unacceptable and shameful.141 Applicants who have 
been sexually assaulted may su$er trauma, the symptoms of which include, amongst others, self-blame, 
shame, memory loss, and distortion.142

Applicants may have grown up in a culture where their sexual orientation and/or gender identity is considered 
shameful or taboo and hence they may not have disclosed these aspects to even family members.143 Some 
LGBTI individuals, for example, may harbour such deep shame and/or internalized homophobia that they 
deny their sexual orientation and/or adopt verbal and physical behaviours in conformity with heterosexual 
norms and roles.144 Applicants from highly intolerant countries may, for instance, not readily identify 
themselves as LGBTI individuals.145 !ey may have already been stigmatized, isolated, or marginalized in 
their country of origin, place of habitual residence or in their own community. Research has shown that 
such experiences and feelings may make LGBTI individuals reluctant to disclose relevant material facts.146 
!is has been acknowledged in international jurisprudence,147 national jurisprudence148 and judicial 
guidance,149 as well as national policy guidance.150

Stigma may also account for a lack of documentary or other evidence. Stigma attached to gender, sexual 
and gender-based violence, and sexual orientation and/or gender identity contributes to incidents going 
unreported.151 People may not report incidences of harm or threatened harm to the authorities, or the 
authorities in certain countries may be unwilling to issue documentation about what they consider taboo.152 
Indeed, obtaining documentary evidence may place some people at risk of prosecution in countries where, 
for example, women and girls may be sentenced for adultery a%er being raped, or where adultery and/
or homosexuality are criminalized.153 COI regarding these types of violence can, therefore, be especially 
under-reported and/or scarce or impossible to obtain.154

141  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of the 
Needs of Women for Protection, 28 March 2001, p. 15

142  UKBA, Asylum Instructions, Guidelines: Gender Issues in the Asylum Claim, September 2010.
143  UNHCR, Guidelines No. 9, para. 63 (i)–(viii); J Millbank, ‘From Discretion to Disbelief: Recent Trends in Refugee 

Determinations on the Basis of Sexual Orientation in Australia and the United Kingdom’, The International Journal of Human 
Rights, vol. 13, no. 2/3, 2009, p 391–414.

144  L Berg, J Millbank, ‘Constructing the Personal Narratives of Lesbian, Gay and Bisexual Asylum Claimants’, Journal of 
Refugee Studies, vol. 22, no. 2, 2009, p 195–223.

145  UNHCR, Guidelines No. 9, para. 63 (i)–(viii).
146  D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of 

Psychiatry, vol. 191, no. 1, 2007, p 75–81.
147  V.L. v. Switzerland, CAT/C/37/D/262/2005, 20 November 2006, para. 8.8.
148  Refugee Appeal No. 74665, New Zealand: Refugee Status Appeals Authority, 7 July 2004: The Appeals Authority accepted 

that the applicant’s original false application and submission of false documents was a pretext to mask what the applicant 
believed he could not reveal, namely his sexual orientation.

149  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, paras 4.5, 4.6 and 5.6.

150  UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 2010, p. 18; UKBA, Asylum Instructions, Gender 
Identity issues in the Asylum Claim, v. 1.0, 08 June 2011, p. 12; UKBA, Asylum Instructions, Sexual Orientation Issues in 
the Asylum Claim, v. 4.1, 08 June 2011, p. 10; Verslag van een algemeen overleg, vastgesteld 24 juli 2012, kamerstuk 19 
637 nr. 1570. The Minister stated in regards to ‘coming out’: “Gisteren heb ik gezegd dat dat wat mij betreft een nieuw feit 
oplevert. Dit komt niet in de Vreemdelingencirculaire te staan, maar het komt wel in het Kamerstuk. Ik doe die toezegging 
dus niet zomaar. Het is wel degelijk een punt waarmee wij rekening gaan houden.” The Aliens Circular was amended later, 
on September 27 2012, Besluit van de Minister voor Immigratie, Integratie en Asiel van 18 september 2012, WBV 2012/21, 
published Staatscourant nr. 19403, 27; see also D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure 
during Home Office Interviews’, British Journal of Psychiatry, vol. 191, no. 1, 2007, p 75–81; Swedish Migration Board 
(Migrationsverket), Guidelines for Investigation and Evaluation of Asylum Cases in Which Persecution Based on Given Sexual 
Orientations is Cited as a Ground, 28 January 2002, p. 14.

151  UNHCR, Guidelines No. 9, para. 66
152  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of 

the Needs of Women for Protection, 28 March 2001, p. 15; D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on 
Disclosure during Home Office Interviews’, British Journal of Psychiatry, vol. 191, no. 1, 2007, p. 75.

153  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of the 
Needs of Women for Protection, 28 March 2001, p. 15. 

154  UNHCR, Guidelines No. 9, para. 66. See also UNHCR, Guidelines No. 1, para. 36 (x).
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2.9 Other aspects of the applicant’s background such as 
age, urban or rural background, profession,  
socio-economic status, religion
!e age of the applicant is another relevant factor decision-makers should take into account. Due to the 
limited resources available to this research, the full impact of age could not be analysed. !is will be done 
through the follow up CREDO project.

!e research sample included applications by adults for whom material facts related to when they were 
children and their age at that time was a factor to be taken into account by the decision-maker. !e report 
provides some speci"c examples of when this factor was taken into account.

Applicants for international protection come from a vast range of social backgrounds. Some may have come 
from remote rural villages, others from large urban centres. Some may have laboured on self-su#cient 
agricultural holdings or in the home, and others may have occupied senior positions in their profession. 
Some applicants may have had access to media, travelled, and socialized with others in their country of 
origin or place of habitual residence, while others may have had no such access and have led isolated lives. 
Some applicants may adhere to a particular religion or custom that guides their actions.

!ese are only some of the factors that will in&uence the testimony of an applicant, but it is vital that 
interviewers take them into account when framing interview questions to probe credibility and when 
assessing credibility. !e importance of such factors for the assessment of credibility has been recognized 
in judicial guidance.155

155  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 4.3.
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3.  Factors A$ecting  
the Decision-Maker

!e decision-maker is required to adhere to the standards set out in Chapter 2, !e Credibility Assessment: 
Purpose and Principles, when conducting an assessment of credibility. !e following paragraphs outline 
just some of the factors that relate to the decision-maker himself or herself that may a$ect his or her ability 
to assess an application.

3.1 "e decision-maker
Decisions granting international protection are some of the most di#cult to make. !e scarcity of 
independent evidence con"rming or supporting an applicant’s testimony is common and, as such, many 
decision-makers must make a life or death decision based only on a credibility assessment of the applicant’s 
statements.

!e objectivity and impartiality requirement calls for an approach to the credibility assessment that 
minimizes subjectivity. Subjectivity can be thought about in three key areas:
 � the decision-maker’s thinking processes;
 � the decision-maker’s individual and contextual circumstances; and
	 � the decision-maker’s state of mind.

Just as consideration of the individual and contextual circumstances of the applicant are crucial to the 
credibility assessment, so too is an awareness by the decision-maker of the in&uence of his or her own 
individual and contextual circumstances on the decision-making process.

3.1.1. !e decision-maker’s thinking processes

Established research suggests that gut instinct can more o%en than not lead us away from a correct decision. 
Psychological science has shown that when we think, we use two systems.156 !is means that when we are 
concentrating and motivated, we are better able to deliberate and think through problems. When we are 
distracted, hurried, or mentally depleted, including low glucose levels,157 however, we are more likely to rely 
on fast thinking158 and non-verbal information.159 !is gives rise to a number of biases, of which decision-
makers may be unaware.

156  Known as a ‘dual-processing’ model, where an individual processes information on a conscious and unconscious level 
simultaneously. See for example S Chaiken, Y Trope, Dual-Process Theories in Social Psychology, New York: Guilford Press, 
1999.

157  D Kahneman, Thinking, Fast and Slow, London: Allen Lane, 2011, p 41–4. See also S Danziger, J Levav, L Avnaim-Pesso, 
Extraneous Factors in Judicial Decisions, Proceedings of the National Academy of Sciences of the United States of America, 
2011. A study of parole judgments in Israel showed a marked effect of taking a break to eat: rulings immediately after a food 
break were much more likely to be in line with the status quo (i.e. refusal of parole).

158  D Kahneman, Thinking, Fast and Slow, London: Allen Lane, 2011.
159  M A Reinhard, S L Sporer, ‘Verbal and Nonverbal Behaviour as a Basis for Credibility Attribution: The Impact of Task 

Involvement and Cognitive Capacity’, Journal of Experimental Social Psychology, vol. 44 no. 3, 2008, p 477–88.
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For example, when a person has decided on a conclusion, he or she is more likely to believe the evidence 
that supports that conclusion, even if it is unsound.160 In other words, starting with a belief, intuition, or 
hunch that a claim is false, research then shows that anything "tting that conclusion will be more likely to 
be accepted than anything that contradicts it. !ere is also a tendency, what is known as the halo e"ect, that 
can lend a person to either believe or not believe everything.161 !us, the sequence in which information 
is delivered and/or gathered matters greatly here. !e halo e$ect increases the weight of "rst impressions, 
sometimes to the point that subsequent information is treated as irrelevant. In other words, "rst impressions 
may distort fact-"nding insofar as the fact-"nder may give greater weight to evidence that supports his or 
her initial intuition or impression, even if that evidence is unreliable.

Decision-makers must work to be aware of when their fact-"nding, reasoning, and decisions are being 
guided or in&uenced primarily by intuition rather than by consideration of the entirety of the available 
facts.

3.1.2. !e decision-maker’s individual and contextual circumstances

Another way in which decisions can be inappropriately subjective is through the unacknowledged in&uence 
of the decision-maker’s own background, age, gender, sexual orientation and/or gender identity, culture, 
religion, beliefs, values, social status, education, and life experiences. Decision-makers are individuals, each 
with their own personal opinions, values, perceptions, attitudes, preferences, prejudices, and biases based 
on their psychological development, knowledge, and life experiences within a certain culture or cultures 
and/or contextual circumstances.

It has been suggested that decision-makers necessarily approach their tasks from the perspective of their 
own background and life experiences – asking themselves “what would I, or someone I know do in this 
situation?”162 However, such an approach may fail to take account the di$erent life experiences, personal 
circumstances, and psychological responses of the applicant,163 and the extraordinary circumstances from 
which applicants have &ed and are unwilling to return.

An individual’s subjective experiences of life in&uence his or her intuition or gut feelings. Consequently, 
if decision-makers rely on such feelings to evaluate the life experiences of applicants whose experiences 
are, by and large, alien to their own, these feelings are likely to be &awed. It may be normal for people 
to base their intuitive feelings and opinions about almost everything they encounter based on their own 
limited life experiences.164 !ere may be a tendency to believe statements because they are linked by logic 
or association to beliefs or preferences that the decision-maker holds, or that come from a trusted source. 
Indeed, some intuition may draw on skills and expertise acquired through repeated experience. Other 
intuition, by contrast, which may be subjectively indistinguishable from the "rst, may simply draw on 
limited life experience.165

160  This is based on the principle of ‘confirmation bias’. See R S Nickerson, ‘Confirmation Bias: A Ubiquitous Phenomenon in 
Many Guises’, Review of General Psychology, vol. 2, no. 2, 1998, p 175–220.

161  AllPsych Online Dictionary defines the halo effect as the tendency to assign generally positive or generally negative traits to 
a person after observing one specific positive or negative trait, respectively – since coherence, especially everything fitting 
together neatly, is important to us.

162  R Graycar, ‘The gender of judgments: an introduction’, in M Thornton (ed.), Public and Private Feminist Legal Debates, 
Melbourne: OUP, 1991, p 262–82.

163  J Herlihy, K Gleeson, S Turner, ‘What Assumptions about Human Behaviour Underlie Asylum Judgments?’, International 
Journal of Refugee Law, vol. 22, no. 3, 2010, p 351–66.

164  D Kahneman, Thinking, Fast and Slow, London: Allen Lane, 2011, p 45, 97.
165  D Kahneman, Thinking, Fast and Slow, London: Allen Lane, 2011, p. 185.
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Considerable caution is required when assessing the behaviour, norms, including gender norms, and 
customs of people from di$erent cultures; events that occur in a di$erent cultural context; and the practices 
and procedures of the political, judicial, and social systems of other countries.166 Behaviour and perceptions 
of risk are relative, culturally as well as individuall.167 !ere is also a risk that a decision-maker may be 
overly in&uenced by his or her own views of what is or is not plausible; a person’s own background, culture, 
customs, gender, and societal norms will inevitably have in&uenced such views.168 !e Federal Court of 
Canada has cautioned about the perils of drawing inferences from cultural generalizations and relying on 
stereotypical pro"les.169 A decision-maker must “look through the spectacles provided by the information he 
has about conditions in the country in question.”170

Speculative reasoning that re&ects the decision-maker’s personal theory of how the applicant could or 
should have acted, or how certain events could or should have unfolded, also violates the principle of 
objectivity unless it has been based on independent, reliable, and objective sources.

3.1.3. !e decision-maker’s state of mind

It is vital that decision-makers neither prejudge credibility nor approach the task with scepticism or a refusal 
mind-set, for otherwise they may distort the gathering of the facts and the assessment of the applicant’s 
statements.

Studies have shown that a person’s mood and physical state may in&uence his or her thoughts and actions. 
Some decision-makers informed UNHCR that when they consider an applicant has lied during interview, 
they tend to take such behaviour personally; they disclosed that it makes them feel angry, irritated, insulted, 
annoyed, and agitated. !is is very likely to a$ect how they assess the rest of the applicant’s statements.

!e antidote to subjectivity in both individuality and thinking processes is awareness. Assessing credibility 
requires interviewers and decision-makers to engage in self-assessment so that they recognize the extent to 
which their own emotional and physical state, values, views, assumptions, prejudices, and life experiences 
in&uence their decision-making.171 It is critical that determining authorities and individual decision-makers 
have a basic understanding and awareness of these in&uences so that they can take steps to minimize 
subjectivity and partiality as far as possible.172

166  Immigration and Refugee Board of Canada, Assessment of Credibility in Claims for Refugee Protection, 31 January 2004, 
Section 2.3.5, p. 34.

167  EAC Module 7, section 4.2.20.
168  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, 26 July 2006. See also R Graycar, ‘The gender of 

judgments: an introduction’, in M Thornton (ed.), Public and Private Feminist Legal Debates, Melbourne: OUP, 1991  
p 262–82.

169  Immigration and Refugee Board of Canada, Assessment of Credibility in Claims for Refugee Protection, 31 January 2004, 
Section 2.3.5, p. 35.

170  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, 26 July 2006, para. 27.
171  R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Oxford: Hart Publishing, 2011, 

p. 166; J Millbank, ‘“The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social Group Refugee 
Determinations’, International Journal of Refugee Law, vol. 21, no. 1, 2009; A Macklin, Truth and Consequences: Credibility 
Determination in the Refugee Context, International Association of Refugee Law Judges, 1998 Conference.

172  R Graycar, ‘The gender of judgements: an introduction’, in M Thornton (ed.), Public and Private: Feminist Legal Debates, 
Melbourne: OUP, 1995, p. 267: “What judges know about the world, how they know the things they do, and how the things 
they know translate into their activities as judges’ is extremely important. Maybe if we could educate judges to make them 
aware of their prejudices, then at least they could be on guard for when they start to affect their judgments. Perhaps they may 
even start to think differently.” Training programmes on the credibility assessment instruct decision-makers to set aside their 
own ‘personal baggage’ see EAC Module 7, section 4.2.22.
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3.2 Political, societal and institutional context
It is important to recognize that many decision-makers work in a societal, political and/or institutional 
context geared towards preventing irregular immigration and ensuring that the asylum system is not abused 
by people submitting false claims.

In some EU Member States, the authority responsible for determining applications for international 
protection may form part of the governmental body responsible for immigration and border control. !ese 
governmental bodies are likely to operate under an EU and/or national imperative to prevent and/or reduce 
irregular immigration. In addition, in some EU Member States, the press coverage on and political debates 
about asylum may contribute to a public perception of asylum as countering measures to prevent irregular 
migration. In this context, the determining authorities and decision-makers may be concerned that the 
applications they face are based on fabricated evidence. !is concern is re&ected at the highest level of the 
EU, where the European Council has declared that while the Common European Asylum System (CEAS) 
should be “based on high protection standards, due regard should also be given to fair and e"ective procedures 
capable of preventing abuse.”173

Such a background may consciously or unconsciously in&uence the mind-set and attitudes of decision-
makers and interviewers responsible for the credibility assessment.

Although decision-makers expressed their intention to start the examination with an open mind,174 
some also expressed the view that they think the majority of applicants are economic migrants.175 Legal 
practitioners in one discussion opined that decision-makers tend to view their task as keeping the gates 
closed, rather than providing protection.176

Societal, political, and institutional pressure to prevent the abuse of the asylum system may subconsciously 
in&uence the mind-set of decision-makers, so that they approach the credibility assessment with scepticism 
and disbelief.177

It is, therefore, vital that decision-makers recall that their task is to uphold fundamental human rights and 
their objective is one of protection, namely to identify applicants who qualify for international protection. 
Furthermore, it is crucial that determining authorities take appropriate steps, as necessary, to ensure an 
institutional mind-set that is protection-oriented and an institutional culture that is protection-sensitive.

173  Council of the European Union, The Stockholm Programme – An Open and Secure Europe Serving and Protecting Citizens, 
OJ (2010/C 115/01), 2010, p. 32.

174  Decision-makers interviewed by UNHCR reported that they considered that they had no particular view before entering 
asylum interviews. Decision-maker B stated “I go in with an open mind.” Interview 2; Decision-maker F stated, “I tend to do 
research before each case and read the screening interview. But I have no formed opinion about them” (Interview 6). Similar 
views were stated by decision-maker A: “You can’t afford to premeditate. You would have to probe otherwise you’ll lead 
yourself down a bad path, it can ruin the entire interview preparation if you have a particular standpoint before entering an 
interview” (Interview 1).

175  For example, decision-maker A stated: “I think 90% of the time they are economic migrants” (Interview 1); other decision-
makers stated: “Every person who comes to claim asylum is not an asylum seeker, they are economic migrants. Someone 
has said to me straight away that they have come for economic reasons”( Interview 3); and: “Generally they are coming for 
nothing more than economic reasons” (Interview 4); one decision-maker stated: “Applicants lie and abuse the immigration 
system, they abuse the benefits system; it is quite apparent to me what is happening here. When you are exposed to this, you 
become highly cynical” (Interview 5).

176  Meeting with legal practitioners took place on 22 June 2012.
177  G Coffey, ‘The Credibility of Credibility Evidence at the Refugee Review Tribunal’, International Journal of Refugee Law, vol. 

15, no. 3, 2003, p 377–417 at p. 417: “When an asylum seeker who is in fact a Convention refugee is disbelieved there is a 
failure on a number of levels. There is a miscarriage of justice and a betrayal of the principle of asylum. There is a failure to 
bear witness to the asylum seeker’s experience of persecution, and consequently an unwitting completion of the persecutor’s 
project – to render the victim of persecution discredited and silent. It behoves us to ensure that survivors of persecution are 
not unjustifiably disbelieved.”
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3.3 "e repetitive nature of the task
Recognition is given to the fact that it is a challenge to remain objective and impartial, especially given that 
decision-makers within determining authorities are called upon repeatedly to assess applications, o%en 
within limited time-frames and sometimes for many applicants from the same countries of origin. Given the 
repetitive nature of the task, there is a risk that decision-makers will tend, consciously or unconsciously, to 
categorize applications into generic case pro"les178 with predetermined assumptions regarding credibility.179 
Of the decision-makers interviewed in one Member State, a majority stated that when they heard similar 
stories over and over again they believed the story was false.180

None of the decision-makers interviewed mentioned an appreciation of the possibility that similar accounts 
by applicants might be an indicator of credibility.

Previous "ndings about the credibility or lack of credibility of similar applications from the same country of 
origin or place of habitual residence should not result in a predetermined assumption about the outcome. 
Conversely, that one application is substantively di$erent from others relating to the same country of origin 
or habitual residence should not result in a predetermined assumption about credibility. In this regard, it is 
worth noting that each application must be assessed individually, impartially, and objectively, even in the 
context of country guidance relating to ‘at risk’ and not ‘at risk’ groups.

3.4 Case-hardening, credibility fatigue, emotional 
detachment, stress and vicarious trauma
Routine exposure to narratives of torture, violence, or inhuman and degrading treatment can take its 
psychological toll on decision-makers. Examiners interviewed by UNHCR testi"ed to the psychological 
stress of repeatedly listening to and/or reading accounts of claimed persecution.

For example, one decision-maker stated:

“  I had one interview where the applicant had le# her children in Gambia and at the end of the interview 
she broke down. I was a"ected by how distressed she was at the interview. I have had interviews where 
there have been graphic photographs. %ere are a#er-e"ects of doing the interview, even now the things I 
have heard prey on my mind.”181

178  J Herlihy, S W Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p. 
191 on stereotypes.

179  One decision-maker stated: “Over a period of time you can’t help but have a stereotype. I try to remain objective to see what 
the person says. But you can’t block out preconceived ideas of people from that nationality. You can’t do this job for too long 
because you build up a preconception about things” (Interview 3); similarly, another decision-maker stated “It’s quite hard 
sometimes. I don’t think you should do this job very long. You get hardened to it, the same stories coming through build up a 
preconception” (Interview 6); a senior decision-maker also commented that “similar stories mean that [decision-makers] get a 
bit bored, that isn’t the right frame of mind to be examining a case” (Interview 8).

180  Decision-maker A stated “Instinctively I think it’s false, you think to yourself here we go again” (Interview 1). Decision-maker 
E stated “In the case of Afghans, every Afghan fears the Taliban; every Afghan has a brother conscripted by the Taliban. 
This changes the starting point before interviews, you know the applicant fears the Taliban, you think to yourself this is the 
standard run on the mill claim. It’s false” (Interview 5). Decision-maker D stated “It’s false, often people know other people 
that have used that story to get a grant” (Interview 4). Decision-maker C stated “Well, it’s hard to believe if you know the 
answers before you’ve asked them the questions” (Interview 3). One decision-maker noted the difficulty of the task: “You 
have to remind yourself that this is an individual case, look at the background factors of each case – they can’t all be lying” 
(Interview 6).

181  Interview 3.
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Another decision-maker stated that “you hear horri!c things all the time, it’s an intense thing. It has an e"ect 
on you.”182

Interviewers and decision-makers may su$er psychological distress from their exposure to such evidence – 
so-called vicarious trauma – and employ natural coping strategies that can involuntarily compromise their 
impartiality.183

Interviewers and decision-makers may "nd the content of the evidence so horri"c that they are tempted to 
reject it as unimaginable, fabricated, and therefore lacking credibility.184 Other recent research noted that “it 
becomes increasingly di&cult to approach each case afresh and to avoid creating hierarchies of su"ering which 
demand ever higher levels of abuse to incite sympathy.”185 Disbelief is a very human coping strategy, but it 
undermines objectivity and impartiality.

Emotional detachment may be viewed as essential in maintaining objectivity. However, decision-makers 
have to be careful that such detachment does not translate into disbelief and a reluctance to engage with 
the applicant’s narrative.186 Two decision-makers informed UNHCR that they try to cope with traumatic 
accounts through emotional detachment. For example, as one decision-maker stated, “my emotional 
attachment to interviews is limited. I am there to take information, so I am very passive, cold even.”187

Interviewers and decision-makers can, therefore, become cynical, case-hardened or su$er credibility fatigue 
as a result of disengagement and the sheer volume of applications and evidence assessed. As one experienced 
adjudicator stated, “[w]e must be on our guard against credibility fatigue, as much as against being deceived 
by false claims.”188

UNHCR’s research revealed that awareness existed among some decision-makers of case-hardening, 
credibility fatigue and burn-out.189 Some decision-makers interviewed noted that a counselling service or 

182  Interview 6; similarly, another decision-maker said: “Sometimes it is extremely upsetting, it does affect you” (Interview 4).
183  For example, examiners may seek to avoid exposure to evidence causing further distress and this may distort their 

questioning of the applicant during interview and/or their pursuit of further relevant supporting evidence. See D Bögner, J 
Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of Psychiatry, vol. 
191, no. 1, 2007, p 75–81 at p. 79.

184  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, 2001, p 293–309 citing R F Mollica’s chapter, ‘The trauma story: the psychiatric 
care of refugee survivors of violence and torture’, in F M Ochberg, (ed.), Post Traumatic Therapy and Victims of Violence, 
1998, New York: Brunner/Mazel: “Mollica showed that the interviewer’s own mental protective devices will be employed 
to resist the negative effects of hearing about upsetting events.” See also C Rousseau, F Crépeau, P Foxen, F Houle, ‘The 
Complexity of Determining Refugehood: A Multidisciplinary Analysis of the Decision-Making Process of the Canadian 
Immigration and Refugee Board’, Journal of Refugee Studies, vol. 15, no. 1, 2002, p 43–70 for examples of direct avoidance, 
denial and trivialization in Canadian refugee tribunal members.

185  H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the AIT, 
April 2012, p. 6. The research cites the view of a presenting officer: “to start with, it was quite traumatic … and then after a 
while, I suppose once you’ve read a lot of these cases and you tend to sort of get past the stage where they might, they’re 
probably not telling the truth anyway. … I don’t know if you become hardened to it, well perhaps you do a little bit; you learn 
ways of dealing with it.”

186  H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility Assessment (of Female Claimants) at the 
AIT, April 2012, p. 6. See also C Westaby, ‘Feeling Like a Sponge: The Emotional Labour Produced by Solicitors in their 
Interactions with Clients Seeking Asylum’, International Journal of the Legal Profession, vol. 17, 2010, p 153–74, on emotion 
management in UK asylum lawyers.

187  Interview 5.
188  Sir Nicholas Blake, President of the UTIAC, ‘The Arrival of the Upper Tribunal Immigration and Asylum Chamber’ (Tribunals 

Service, 11 February 2010) 2; See also H Baillot, S Cowan, V Munro, Research Briefing: Rape Narratives and Credibility 
Assessment (of Female Claimants) at the AIT, April 2012, p. 6.

189  Interview of 23 January 2012.
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helpline might provide much needed support:190 “I was feeling overwhelmed. You feel like a production line. 
I would have de!nitely used a service like that;” and “if there were a counselling service, it would be bene!cial 
especially for those dealing with issues like human tra&cking.”

Some decision-makers interviewed noted that an opportunity for peer review may assist in ensuring 
impartiality and ensuring against case-hardening and cynicism. In one Member State, decision-makers 
noted that in the past there had been peer review consultation groups, but at the time of this research the 
opportunity for such review depended on the working methods and atmosphere within particular units; 
and any such review occurred informally.191 Moreover, a course entitled Intervision, during which cases 
are discussed and feedback given has been o$ered to personnel.192 Other decision-makers mentioned that 
they were able to pass a case-"le to another decision-maker if they felt they would be unable to assess the 
credibility in a professional manner.193

UNHCR encourages Member States to ensure that adequate and accessible support mechanisms that 
address the psychological impact of decision-making are in place for interviewers and decision-makers. 
Determining authorities may also wish to consider the possibility of rotating sta$ o$ decision-making 
duties for short periods of time.194

UNHCR’s research in the three Member States in the study underlined the importance of decision-makers 
being self-aware and understanding how their thought processes, individual background and physical and 
mental state a$ect their assessments of credibility. Moreover, it underlined the importance of determining 
authorities having in place adequate and accessible support mechanisms, as well as strategies which address 
the psychological impact of the decision-makers’ tasks. UNHCR’s research also highlighted that while 
jurisprudence and guidance acknowledges the relativity of culture, few court rulings have articulated the 
impact of the other factors on decision-making. !is emerges in contrast to academic research examining 
those factors.

190  The determining authority in the UK has an employee assistance programme that provides a confidential self-referral 
service, which is independent of the determining authority’s human resources department and line management. A free 
phone number can be called by decision-makers at any time of the day or night, 365 days a year, to obtain assistance 
with emotional or practical issues. It is of utmost importance that all decision-makers are aware of the availability of such a 
service, and any barriers to accessing it identified and addressed. It should be noted here, however, that the UK research 
found that the decision-makers interviewed were unaware of this service. Also the Africa Section of the determining authority 
in Belgium was, at the time of UNHCR’s research, piloting a project entitled Take Care designed to prevent stress and the 
loss of empathy amongst decision-makers; and in the Netherlands, there is a team which can be accessed through the 
manager of a unit which provides care. Bedrijfs Opvang Team (BOT, company relief team).

191  Interview of 27 March 2012.
192  Information obtained through AUA policy officer. 
193  Interview of 2 February 2012, Interview of 31 January 2012.
194  UNHCR, Quality Initiative Project, First Report, p.9, recommendation 9; UNHCR, Quality Initiative Project, Second Report, 

para. 3.9.2, p. 24.
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4.   
Conclusion

UNHCR’s review of guidance in the three Member States of focus revealed some helpful references to the 
need to consider the individual and contextual circumstances of the applicant.  However, in general terms, 
UNHCR’s research suggested that the credibility assessment undertaken by determining authorities may 
not be su#ciently informed by and/or in line with the substantial body of relevant empirical scienti"c 
evidence which exists in the above-mentioned "elds. UNHCR’s research revealed that o%en the written 
internal notes and decisions in individual cases did not acknowledge relevant individual and contextual 
circumstances which might a$ect aspects of the credibility assessment. As such, it was not always clear 
from the case "le materials whether the applicant’s individual and contextual circumstances had been 
taken into account by the decision maker as relevant.  !is, of course, does not necessarily mean that such 
factors were not taken into consideration, but the absence of such reference and the nature of conclusions 
drawn by decision makers o%en gave the impression of a failure to take such factors into account and/or an 
insu#ciently informed understanding of the impact of such factors.
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1.  Introduction - Substantiation  
of the Application

It is well established that the challenges inherent in the process of fact-"nding are particularly acute in 
the examination of applications for international protection. !e reality facing decision-makers of the 
EU Member States’ determining authorities, and indeed decision-makers world-wide, is that there is 
o%en a paucity of documentary or other evidence to support an applicant’s statements. Moreover, the 
applicant’s statements and other evidence as exist may be fragmentary and uncertain. Further, the potential 
consequences of an error in the determination of international protection may be extremely grave. As a 
result, there is no requirement that relevant facts asserted by the applicant have a#rmatively to be ‘proven’.1 
Indeed, Article 4 QD, relating to the assessment of facts and circumstances of applications for international 
protection, does not use the words ‘prove’, ‘proof ’ or ‘burden of proof ’. It refers to the duty to ‘substantiate 
the application’.2 !erefore, for the purposes of this report, the concept of ‘substantiation’ is used rather than 
the concepts of ‘proof ’ and ‘burden of proof ’.

!e term ‘substantiate’ is not de"ned in the Quali"cation Directive. UNHCR’s research in the three 
Member States of focus indicates that it has also not been de"ned as such in their national jurisprudence, 
administrative provisions, or policy guidance. However, as further explored in this chapter, the wording of 
Article 4 (1) and (2) QD, as well as the wording used in Article 4 (5) QD, suggests that ‘to substantiate’ simply 
means to provide statements and submit documentary or other evidence in support of an application.3 !is 
is, therefore, the meaning attributed to the term for the purposes of this report.

!is chapter addresses the issue of who has the duty to substantiate the application, what is required in 
terms of substantiation, and the relevance of this to the credibility assessment.

1  Note that in Australia, the courts have determined that the general rule that the burden of proof is the obligation “or duty of 
affirmatively proving a fact or facts in dispute on an issue raised between parties in a cause of action” is inappropriate in the 
context of the determination of refugee status. Yao-Jing Li v MIMA (1997) 74 FCR 275 288 (24 April 1997); VHAU of 2002 v 
MIMIA (2003) FCA 376 (2 May 2003), Merkel J [18]; S. Norman, ‘Assessing the Credibility of Refugee Applicants: A Judicial 
Perspective’, International Journal of Refugee Law, vol. 19, no. 2, pp. 273–92, 2007; Dutch Council of State, 27 January 2003, 
(AB2003, 286), RV1974-2993.57, JV2003/103; LJN: AF5566: “In the assessment of the asylum claim, made by the Minister, 
it is not about the question of if and how much the statements about the facts asserted by the applicant can be proven. 
Often, an applicant is unable to support his or her statements with convincing proof or evidence, which cannot reasonably be 
expected of either” (unofficial translation).

2  Article 4 (1) QD: “Member States may consider it the duty of the applicant to submit as soon as possible all the elements 
needed to substantiate the application for international protection” (emphasis added). See also UNHCR, Handbook, para. 
203: “After the applicant has made a genuine effort to substantiate his story there may still be a lack of evidence for some of 
his statements” (emphasis added).

3  Article 4 (2) QD states that the ‘elements’ referred to in paragraph 1 consist of the applicant’s statements and all 
documentation at the applicant’s disposal regarding a listed number of issues. Article 4 (5) QD: “Where Member States apply 
the principle according to which it is the duty of the applicant to substantiate the application for international protection 
and where aspects of the applicant’s statements are not supported by documentary or other evidence.” It is noted that the 
ordinary meaning of the term ‘substantiate’ includes “to provide evidence to support … something”:  
http://oxforddictionaries.com/definition/substantiate. Of note is the fact the term ‘substantiate’ does not prescribe the extent 
or quality of evidence necessary to persuade a decision-maker of the credibility of any given statement.
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2.  Who has the Duty to 
Substantiate the Application?

!e "rst sentence of Article 4 (1) QD states that: “Member States may consider it the duty of the applicant to 
submit as soon as possible all the elements needed to substantiate the application for international protection.”4

Emphasis is added to highlight the discretionary rather than mandatory nature of this provision. !e three 
Member States surveyed in this research consider it the duty of the applicant to submit all the elements 
needed to substantiate the application for international protection.5

UNHCR acknowledges the general legal principle that the duty to substantiate the application lies with 
the person submitting a claim.6 However, in the context of the determination of international protection 
needs, an adaptation of the general principle is required, and both UNHCR and the European Court of 
Human Rights have emphasized that the duty to substantiate the application rests only ‘in principle’ with 
the applicant.7

!e UNHCR Handbook further explains that:

“  O#en, however, an applicant may not be able to support his statements by documentary or other 
proof, and cases in which an applicant can provide evidence of all his statements will be the exception 
rather than the rule. In most cases a person $eeing from persecution will have arrived with the barest 
of necessities and very frequently even without personal documents. %us, while the burden of proof in 
principle rests on the applicant, the duty to ascertain and evaluate all the relevant facts is shared 
between the applicant and the examiner. Indeed, in some cases, it may be for the examiner to use all 
the means at his disposal to produce the necessary evidence in support of the application”8 (emphasis 
added).

!e European Court of Human Rights has also stated that, “in principle, the applicant has to adduce evidence 
capable of proving that there are substantial grounds for believing that, if the measure complained of were to 

4  Article 4 (1) of the recast QD is the same as Article 4 (1) of the 2004 Qualification Directive with a minor editorial amendment.
5  In Belgium, Article 22 of the Royal Decree on CGRS procedures states: “The applicant submits to CGRS as soon as possible 

all original documents at his disposal that he deems useful to substantiate his asylum claim” (unofficial translation). In the 
Netherlands, Article 31 section 1 Aliens Act 2000 states: “An application for the issue of a residence permit for a fixed 
period […] shall be rejected if the alien has not made a plausible case that his application is based on circumstances which, 
either in themselves or in connection with other facts, constitute a legal ground for the issue of the permit.” The IND Aliens 
Act Implementation Guidelines (2010) Vc 2000 C14/2.2 (in the version of WBV 2010/10) explains: “In principle the asylum 
seeker is obliged to produce evidence regarding the asylum claim. This is stated in Article 31, subsection 1, Aliens Act 
2000. Also Article 4, subsection 1, first sentence of Directive 2004/83/EU and UNHCR Handbook 195 to 197 and 210 state 
this principle” (unofficial translation). IND Working Instructions 2010/14, para. 2: “In principle the asylum seeker is obliged 
to produce evidence regarding the asylum claim.” In the UK, Immigration Rule 339I states: “it is the duty of the person 
[claiming asylum] to submit to the Secretary of State as soon as possible all material factors needed to substantiate the 
asylum claim.” This is supported by the UKBA, Asylum Instruction on Credibility that states: “the burden of substantiating a 
claim is on the applicant, who must prove to the required standard that they qualify for international protection.” See UKBA, 
Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 10; UKBA, Asylum 
Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 9, para. 3.2.

6  UNHCR, Handbook, para. 196: “It is a general legal principle that the burden of proof lies on the person submitting a claim.” 
UNHCR, Note on Burden and Standard of Proof, para. 6: “According to general legal principles of the law of evidence, the 
burden of proof lies on the person who makes the assertion.” EAC Module 7, section 2.2.5: “It is a general legal principle that 
the burden of proof lies on the person claiming a right or stating something.” In this regard, the UN Committee against Torture 
(CAT) has also stated that it is for the complainant to collect and present evidence in support of his or her account of events: 
see for example, E.V.I. v. Sweden, CAT/C/38/D/296/2006, 2 May 2007, para. 11.6.

7 UNHCR, Handbook, para. 195; R.C. v. Sweden, no. 41827/07 (Judgment), 9 March 2010.
8  UNHCR, Handbook, para. 196.

86 Beyond Proof - Credibility Assessment in EU Asylum Systems



be implemented, he would be exposed to a real risk of being subjected to treatment contrary to Article 3”9 
(emphasis added).

Accordingly, in relation to Article 3 ECHR cases, the Court acknowledged the di#culties applicants faced 
to obtain direct documentary evidence, and ruled that they should be required to do so only “to the greatest 
extent practically possible”.10 !e EAC11 and national jurisprudence12 have drawn similar conclusions. Of 
particular importance is the Irish Supreme Court ruling of 2002, which states that the duty to substantiate 
the application lies, initially, with the person submitting a claim for asylum. However, this duty is also 
‘shared’ with the person assigned to examine such a claim.13

In contrast, UNHCR’s research revealed national jurisprudence stating, without quali"cation, that the 
‘burden of proof ’ lies with the applicant.14 Nevertheless, one judge informed UNHCR that, to acknowledge 
the reality on the ground, it might be time for a change in this approach given that, in practice, the 
determining authority uses its own means to gather evidence bearing on the application.15 In addition, in 
October 2012, the European Court of Human Rights held that the Belgian national authorities’ dismissal 
of relevant documentary evidence presented by the applicant as non-probative without verifying its 
authenticity was at odds with the close and rigorous scrutiny expected of national authorities.16 !e Court 
noted in this connection that the authorities could easily have veri"ed the authenticity of the evidence by 
contacting UNHCR.

In the Netherlands, for example, the general principle laid down in legislation provides that an 
application will be rejected if the applicant does not make it plausible that his or her application is based 
on circumstances that, by themselves or in connection with other facts, form a legal basis for granting 
international protection.17 Dutch policy guidance explains that “in principle the asylum seeker is obliged to 
produce evidence regarding the asylum claim”18 (emphasis added). !e determining authority has a duty to 

9  R.C. v. Sweden, no. 41827/07 (Judgment), 9 March 2010, para. 50; The ECtHR has further stated that “[t]he level of 
persuasion necessary for reaching a particular conclusion and, in connection, the distribution of the burden of proof are 
intrinsically linked to the specificity of the facts, the nature of the allegation made and the Convention right at stake.” Nachova 
and Others v. Bulgaria, no. 43577/98 and 43579/98, ECtHR, 6 July 2005, para. 147.

10  Said v. The Netherlands, no. 2345/02, ECtHR, 5 July 2005, para. 49.
11  EAC Module 7, section 2.2.7: “Considering the inherent difficulties for asylum applicants to support their claim with written 

documents, the burden of proving the need for international protection is not fully placed on the applicant.”
12  For instance, Ireland: Imafu v Minister for Justice, Equality and Law Reform and Others, [2005] IEHC 416, 9 December 2005; 

Swedish Migration Court of Appeal (Migrationsöverdomstolen) UM 540-06, 2007-03-19; Supreme Court of Spain 5051/2006, 
19 February 2010; Italy: Corte Suprema di Cassazione, Sezioni Unite Civili, 21 ottobre 2008, sentenza n. 27310: “Art. 3 of the 
d.lgs. 19 November 2007, n. 251, […], puts the examining authority into an active and integrating position in the inquiry of the 
application, detached from the dispositive principle of the civil procedure and free from estoppels or procedural impediments, 
with the possibility to gather information and acquire all available documents, in order to verify the existence of the 
conditions for international protection” (unofficial translation); see also Corte Suprema di Cassazione, Sezione Civile VI, 10 
gennaio 2013, ordinanza n. 563/2013.

13  Z v Minister for Justice, Equality and Law Reform, James Nicholson sitting as the Appeals Authority, Ireland, the Attorney 
General, IESC 14, 1 March 2002: “While there is obviously an onus on an applicant to substantiate her story in so far as 
she can, it can in many cases be difficult to do so in any documentary way given the circumstances in which many persons 
leave their country of origin. The onus in these cases is however one which is shared with the Tribunal, and it follows that 
simply because the applicant has failed to substantiate her story in the opinion of the Tribunal, she is not necessarily to be 
disbelieved, since the Tribunal itself would share the task of substantiation to an extent.”

14  Belgian Council of State 139.515, 19.01.2005, para. 2.1.2.2; Belgian Council of State 190.508, 16.02.2009, para. 2.4.3. 
Conseil du Contentieux des Etrangers, Rapport Annuel 2009–2010, p. 71; CCE/RVV 69.017, 21.10.2011, para. 2.3; CCE/RVV 
67.749, 30.09.2011, para. 2.7.

15  Interview with CCE/RVV judge, 7 June 2012. Indeed, there is an appeal judgment, which recognizes that there is a shared 
burden of proof when the applicant cooperates and provides credible statements: CCE/RVV 66.037, 01.09.2011.

16  Singh and Others v. Belgium, no. 33210/11 (Chamber judgment, final), ECtHR, 2 October 2012; D Baldinger, Rigorous 
Scrutiny versus Marginal Review: Standards on Judicial Scrutiny and Evidence in International and European Asylum Law, 
Oisterwijk: Wolf Legal Publishers, 2013, Chapter 6.

17  IND Aliens Act 2000 Article 31 (1); Dutch Council of State (30 November 2004, (200405142/1); LJN: AR8684) has interpreted 
this paragraph as placing on the applicant the burden of making “the facts and circumstances underlying his or her 
application plausible.”

18  IND Working Instructions 2010/14, para. 2. IND Aliens Act Implementation Guidelines (2010) Vc 2000 C14/2.2 (in the version 
of WBV 2010/10): “In principle the asylum seeker is obliged to produce evidence regarding the asylum claim.” Dutch Council 
of State, 28 December 2011, (200105344/1); Dutch Council of State, 7 August 2007, (200703619/1).
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gather necessary information as a corollary to its administrative law duty to examine applications carefully.19 
!e Ministry of Foreign A$airs does gather general COI, which is available to the determining authority.20 
Moreover, guidance also provides that the determining authority may assist the applicant by conducting, 
for example, a language analysis, an examination of the validity of documents, an age assessment, and 
obtaining an individual country report.21 Such steps have been viewed by the courts as compensating for 
the evidentiary di#culties faced by applicants.22

It is important to recall that the "rst instance determination of eligibility for international protection is 
not an adversarial process, and there is no subject of dispute between the applicant and the determining 
authority.23 Bearing this in mind, in some cases, it may be for the determining authority to gather evidence 
by its own means, including any evidence that supports the application.24 !is is due to several factors 
inherent to the asylum process: the manifest di#culties for applicants to provide information supporting 
their statements with documentary and other evidence; the gravity of the possible consequences of an 
erroneous determination; the fact that the duty to ascertain and evaluate all the relevant facts is shared 
between the applicant and the decision-maker; the duty of the determining authority to conduct a close 
and rigorous examination of the application; the requirement that the determining authority’s credibility 
"ndings have an evidentiary basis; and the greater resources that are generally available to the determining 
authority to gather evidence compared to the applicant.

!e following paragraphs, therefore, consider the nature and extent of the applicant’s duty in principle to 
substantiate the application; the responsibilities of the determining authority to facilitate and assist the 
applicant in the substantiation of the application; and to gather evidence, including where necessary in 
support of the application, by its own means. !ey further examine how these duties and responsibilities 
relate to the credibility assessment.

19  Article 3:2 of the General Administrative Law Act: “When preparing an order an administrative authority shall gather the 
necessary information concerning the relevant facts and interests to be weighed.” Official translation, see www.rijksoverheid.
nl and http://www.government.nl/ (for English translation).

20  The determining authority must compare the applicant’s statements with all that is known from independent sources about 
the situation in the country of origin, and must base the assessment on interviews with other applicants in comparable 
situations: IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.3 (in the version of WBV 2010/10).

21  IND-werkinstructie nr. 2010/10 (AUB): Wijze van opstarten van onderzoek en/of het stellen van vragen bij onderzoek tijdens 
asiel procedure, para. 5.2 (hereinafter IND Working Instructions 2010/10), and IND Working Instructions 2010/14, para. 4.1 
(a) and (e): “The IND may seek to examine whether there are reasons to grant the application, for example in the form of a 
language analysis, age test or by requesting an individual report from the Minister of Foreign Affairs. The IND is not obligated 
to do this.” Article 42, section 4, Aliens Act 2000 states that the period for decision making can be extended when advice 
from or an examination by third persons or the public prosecutor is needed for the assessment. According to the IND Aliens 
Act Implementation Guidelines, third persons are the Ministry of Foreign Affairs (when an official individual report is required), 
the authorities of third countries, UNHCR, medical advisers and the Office for Country Information and Language Analysis of 
the IND, which uses experts.

22  Dutch Council of State, 18 December 2009 (200901087) JV2010/65; LJN: BK8644, para. 2.1.2.
23  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 

66. For further principles in this regard see Chapter 2 – Credibility Assessment: Purpose and Principles.
24  EAC Module 7, section 2.2.7: “This shared responsibility aims at providing the decision maker with a qualitatively and 

quantitatively solid material from which the decision will be made.”
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3.  !e Applicant’s Duty in Principle 
to Substantiate the Application

Pursuant to Article 4 (5) QD where aspects of the applicant’s statements are not supported by documentary 
or other evidence, those aspects shall not need con"rmation when, inter alia:

 (a) the applicant has made a genuine e$ort to substantiate his application;

 (b)  all relevant elements at the applicant’s disposal have been submitted, and a satisfactory explanation 
has been given regarding any lack of other relevant elements.

Application of this provision is clearly relevant to the credibility assessment. As such, it is essential to have 
an understanding of the nature and scope of the applicant’s duty to substantiate the application.

3.1 What needs to be submitted by the applicant to 
substantiate the application?
Article 4 (2) QD lists the relevant elements required for the substantiation of an application for international 
protection. !ese consist of the applicant’s statements and all the documentation at the applicant’s disposal 
regarding his or her age, background (including that of relevant relatives), identity, nationality(ies), 
country(ies) and place(s) of previous residence, previous asylum applications, travel routes, travel 
documents, and the reasons for applying for international protection.25 

A brief observation should be made here regarding the inclusion of ‘travel route’ amongst the issues listed 
in Article 4 (2) QD. !e travel route taken by the applicant may be pertinent to the determining authority’s 
consideration of the applicability of Council Regulation (EC) No 343/2003 of 18 February 2003 establishing 
the criteria and mechanisms for determining the Member State responsible for examining an asylum 
application lodged in one of the Member States by a third-country national (the Dublin Regulation), and to 
the admissibility of the application pursuant to the Asylum Procedures Directive. Moreover, Member States 
have a broader interest in gathering information regarding migration routes. UNHCR considers however 
that the travel route is rarely a fact which is material for the examination of an application for international 
protection. Nevertheless, UNHCR’s research showed that the applicant’s statements and other evidence 
relating to the travel route have a signi"cant bearing on the way credibility is assessed in the practice of 
some Member States.

In this regard, it should be noted that in the Netherlands, the non-credibility of the applicant’s statements 
about the travel route may be considered to undermine the credibility of the applicant’s statements about the 
reasons for the application,26 even though the travel route is not a material fact.27 If the applicant is unable 
to submit a travel document, the credibility of his or her statements may be considered undermined in 
advance if his or her explanations regarding the absence of the document(s) are not considered consistent, 
plausible, and consistent with known information. In such cases, his or her statements about the travel 

25  Article 4 (2) recast QD.
26  IND Aliens Act Implementation Guidelines (2010) Vc C4/3.6.3; IND Working Instruction 2010/14.
27  IND Aliens Act Implementation Guidelines (2010) Vc C4/3.6.3. IND Working Instruction 2010/14.
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route taken have to be consistent, detailed, and veri"able.28 With regard to the latter, the applicant may be 
required, for example, to describe his or her arrival in the Member State, the transport vehicle, and the place 
of arrival.29 In such cases, the ability to recall the colour of the boat, or the seats in the aeroplane or train 
may be considered relevant indicators of the credibility of the applicant’s statements concerning the travel 
route.

Evidence submitted to substantiate an application may include anything that asserts, con"rms, supports, or 
bears on the relevant facts. Evidence may be oral and/or documentary,30 including written, graphic, digital, 
and visual materials, and COI. Evidence may also encompass exhibits such as physical objects and bodily 
scarring, as well as audio and visual recordings. 

!e Netherlands and the UK re&ect Article 4 (2) QD in their national law or regulations.31 Dutch guidance 
speci"es that applicants demonstrate a genuine e$ort to substantiate their applications when, inter alia, they 
submit as many relevant documents as possible to support their statements. !is concerns documents in 
the broadest sense, including o#cial documents, pictures, electronic data, and indicative evidence such as 
tickets.32 UK guidance also provides a non-exhaustive list of documentary evidence that may be available 
for and relevant to individual cases.33

At the time of writing this report, Belgium had not transposed Article 4 (2) QD. Belgian legislation requires 
applicants to submit all the ‘original documents’ at their disposal that they ‘deem useful’ to substantiate their 
application.34 Clearly, applicants cannot be expected to know what is ‘useful’ without guidance from the 
determining authority. !e impact of this legislative language in practice is further discussed below under 
the section on provision of information and guidance. Moreover, the legislation does not explicitly mention 
the applicant’s statements as evidence capable of substantiating an application. However, as mentioned 
below, it was clear that, in practice, the applicant’s statements are considered to constitute the primary 
source of evidence. UNHCR has expressed concern about proposed legislative changes in Belgium relating 
to the duty to substantiate, credibility, and the bene"t of the doubt.35

It is important to emphasize that the applicant’s duty to substantiate the application does not entail a duty 
to provide documentary or other evidence in support of every relevant fact asserted by the applicant.36 
!e duty in principle of the applicant to adduce evidence in support of an application should not be too 
strictly applied in light of the evidentiary challenges inherent in the special situation in which applicants 
for international protection "nd themselves.37 A decision-maker thus cannot disbelieve the statements of 
an applicant merely because he or she furnishes no documentary or other evidence to con"rm or support 

28  IND Aliens Act Implementation Guidelines (2010) Vc C4/3.6.3. 
29  IND Aliens Act Implementation Guidelines (2010) Vc C4/3.6.3.
30  UNHCR, Note on Burden and Standard of Proof, para. 5.
31  Dutch Aliens Decree 2000, Article 3.111 (1); Dutch Aliens Regulations 2000, Article 3.45; IND Aliens Act Implementation 

Guidelines (2010) Vc 2000, C14/2.2 (in the version of WBV 2010/10); IND Working Instructions 2010/14, para. 4.1.
32  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.2 and C4/3.6.2 (in the version of WBV 2010/10) provides 

examples of relevant documentation. 
33  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, section 3.2: Evidence 

Submitted by Applicants.
34  Royal Decree on CGRA/CGVS procedures, Article 22.
35  UNHCR, Commentaires du Haut Commissariat des Nations Unies pour les réfugiés relatifs aux: – projet de loi modifiant la loi 

du 15 décembre 1980 sur l’accès au territoire, le séjour, l’établissement et l’éloignement des étrangers et la loi du 12 janvier 
2007 sur l’accueil des demandeurs d’asile et de certaines autres catégories d’étrangers (ci-après « projet de loi monocaméral 
»), et – projet de loi modifiant la loi du 15 décembre 1980 sur l’accès au territoire, le séjour, l’établissement et l’éloignement 
des étrangers, et modifiant la loi du 27 décembre 2006 portant des dispositions diverses (ci-après « projet de loi bicaméral »), 
29 January 2013, pp. 20–8.

36  Article 4 (5) QD. UNHCR, Handbook, para. 203: “it is hardly possible for a refugee to ‘prove’ every part of his case and, 
indeed, if this were a requirement the majority of refugees would not be recognized.”

37  Said v. The Netherlands, no. 2345/02, ECtHR, 5 July 2005; Matsiukhina and Matsiukhin v. Sweden, no. 31260/04, ECtHR, 21 
June 2005; N. v. Sweden, no. 23505/09, ECtHR, 20 July 2010
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(aspects of) his or her testimony.38 !is is illustrated in UK policy as well as Dutch guidance.39 However, it 
must be noted that in the Netherlands, if an applicant does not submit all the documents that the determining 
authority considers necessary for the assessment of the application, the applicant is considered accountable 
for the lack of documents. !is may be considered to undermine the credibility of the applicant’s statements 
in advance and a more stringent threshold of credibility (‘positive persuasiveness’) may be imposed with 
regards to the applicant’s statements. !is means that the applicant has to be more convincing in his or her 
statements than would otherwise be the case.40 

UNHCR’s research has highlighted the need to stress that applicants’ statements about themselves constitute 
evidence capable of substantiating the application.41

UNHCR’s review of decisions revealed some good practice where the applicant’s statements were clearly 
regarded as evidence capable of substantiating the application and were accordingly assessed for credibility.42 
However, in two Member States, some written decisions reviewed seemed to indicate that the applicant’s 
statements had not been considered as evidence. Some decisions also did not recognize that each asserted 
material fact does not necessarily need to be supported by documentary or other evidence. Indeed, in a 
number of cases reviewed, the reasoning in written decisions implied that applicants were expected to 
corroborate asserted material facts with documentary or other evidence.43 UNHCR observed decisions 
that stated, for example, ‘you have failed to provide any evidence’ or ‘your failure to provide any evidence’ in 
relation to a material fact, when to the contrary, it was clear from the report of the personal interview that 
the applicant had provided substantial statements in relation to that material fact.44 It is of further concern 
that, in these cases, it appeared that the credibility of the applicant’s statements with regard to those material 
facts was then not assessed.

In one illustrative case, the decision stated: 

“ You have adduced no reliable evidence as to which clan you are actually from.”45

38  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 2.2 states: “There is no requirement in law that evidence must be independently corroborated before it 
can be accepted by the Tribunal”, and Canadian Guidelines: Immigration and Refugee Board of Canada, Legal Services, 
Assessment of Credibility in Claims for Protection, 31 January 2004, p. 54. 

39  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010; UKBA, Asylum 
Instructions, Considering Asylum Claims and Assessing Credibility, February 2012: “What the applicant presents in writing 
and verbally at asylum interviews will often be the only primary evidence in support of the claim. […] The applicant does 
not have to prove each material fact with documentary or other evidence. It is possible to substantiate a claim and satisfy 
the burden of proof when unable to provide independent, corroborative evidence about past and present events, where a 
coherent and plausible account, not contradicted by available objective information relevant to the claim is provided. For 
example, an applicant does not have to provide medical or other evidence of past torture for a claim that torture took place 
to be accepted”; and IND Aliens Act Implementation Guidelines (2010) Vc 2000 C14/2.4 (in the version of WBV 2010/10). 
This reproduces the determination of the Dutch Council of State, 27 January 2003, (200206297), para. 2.4.3: “In general it 
is sufficient when the statements of the applicant are plausible. Therefore the asylum seeker is in the first place expected to 
substantiate his claim with documents. Nevertheless, the assessment of credibility is not about the question if and how much 
the statements the alien put forward to substantiate his claim can be proven. Often, an applicant shows not being able to 
support his statements by convincing proof, which cannot reasonably be expected either” (unofficial translation). 

40  IND Working Instructions 2010/14, para. 4.1 (b). See also para. C14/2.4 of the IND Aliens Act Implementation Guidelines 
(2010) Vc 2000 C14/2.4 (in the version of WBV 2010/10), which states that the requirements of Article 3.35, section 3 Aliens 
Regulation 2000 (the provision transposing Article 4 (5) QD) will generally be considered not to be satisfied if a circumstance 
set out in Article 31 (2) (a) to (f) applies, unless the applicant’s statements are positively persuasive. For further discussions on 
the threshold of credibility, see Chapter 7.

41  Article 4 (2) QD: “The elements referred to in paragraph 1 consist of the applicant’s statements […]” (emphasis added). This 
has been transposed literally in Article 3.45 of the Dutch Aliens Regulations 2000 and in the UK in Immigration Rule 339I, 
which instead refers to ‘material factors’: “The material factors include: (i) the person’s statement on the reasons for making 
an asylum claim or on eligibility for a grant of humanitarian protection or for making a human rights claim.” It should be noted 
that in Belgium, Article 4 of the Royal Decree on Immigration Department procedures, which transposes Article 4 (2) QD, 
does not refer to the applicant’s statements as evidence substantiating the application.

42  IRQ01MRS, GUI02FRS, INT02AFGM.
43  IRN01MNP, IRN01FBP, IRN02MAP, AFG05MNP, IRN02MNP, IRQ01MNP.
44  INTSYR01M, IRN02F, SOM08M, IRQ04F, SOM05M, IRQ01M, IRN02F, AFG02F, IRN08M, IRQ05M, AFG07M, IRN03M, 

IRQ09M, SOM04M, IRQ07F, IRN03M.
45  SOM08M.
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Yet, the decision did not explain why the following statements, provided by the applicant in the personal 
interview, were not considered to constitute reliable evidence: 

Interviewer: “What sub clan are you with?” 
Applicant: “Rer Sheikh.” 
Interviewer: “What are the origins of the Rer Sheikh?”  
Applicant: “%ey are from the Arab countries.” 
Interviewer: “What origin Arab clan do Rer Sheikh relate to?”  
Applicant: “Yabadaleh.” 
Interviewer: “How do Rer Sheikh di"erentiate themselves from other Reer Hamar sub clans?”  
Applicant: “We are all known as Gibil Ad which is Shanshriya, Reer Amud, all are Reer Hamar.” 
Interviewer: “How do the Reer Sheikh di"er from other sub clans in Reer Hamar?”  
Applicant: “You would know only by the sub clan, otherwise we are all the same. We are all known as 
Gibil Ad.”  
Interviewer: “Where are the Rer Sheikh traditionally found?”  
Applicant: “Partly from Shingani and Dafeed.”46

UNHCR wishes to emphasize that it is critical that national policy guidance underline that the applicant’s 
duty to substantiate the application does not entail a duty to provide documentary or other evidence in 
support of every material fact asserted by the applicant. !e statements of the applicant constitute evidence 
capable of substantiating an application and should be assessed with regard to credibility. 

3.2 Documentation and other evidence  
‘at the applicant’s disposal’
Article 4 (1) QD provides that Member States may consider it the duty of the applicant to submit ‘all the 
documentation at the applicant’s disposal.’ It should also be noted that pursuant to Article 11 (2) (b) APD, 
Member States ‘may provide that applicants for asylum have to hand over documents in their possession 
relevant to the examination of the application, such as their passports’ (emphasis added). !is re&ects 
UNHCR’s guidance states that the applicant should “[m]ake an e"ort to support his statements by any 
available evidence and give a satisfactory explanation for any lack of evidence. If necessary he must make an 
e"ort to procure additional evidence”47 (emphasis added).

!is research project sought to establish how each of the three Member States of focus interpreted the terms 
‘documentation at the applicant’s disposal’ used in Article 4 (2) QD48 and ‘satisfactory explanation’ (for a lack 
of relevant elements) used in Article 4 (5) (b) QD.49 

46  SOM08M.
47  UNHCR, Handbook, para. 205 (a) (ii). 
48  Article 4 (2) QD: “The elements referred to in paragraph 1 consist of the applicant’s statements and all documentation at the 

applicant’s disposal.”
49  Article 4 (5) (b) QD: “All relevant elements at the applicant’s disposal have been submitted, and a satisfactory explanation has 

been given regarding any lack of other elements.”

92 Beyond Proof - Credibility Assessment in EU Asylum Systems



3.2.1 Meaning of the term ‘documentation at the applicant’s disposal’

In the examination of the interpretation given to the term ‘documentation at the applicant’s disposal’, 
UNHCR found that it is understood to mean more than documentation in the applicant’s possession.50 
Both Dutch legislation and UK policy guidance indicate that evidence is considered to be at the applicant’s 
disposal when the applicant may reasonably be expected to obtain it.51

In one Member State, the guidance provided to applicants suggests that the latter should not only submit 
all relevant documents in their possession, but should also do everything in their power to gather evidence 
in support of the application – if need be with the assistance of family members or other contacts in the 
country of origin, place of habitual residence, or elsewhere.52 When an applicant is unable to submit 
evidence that the authorities consider he or she can reasonably be expected to submit, the applicant must 
at least demonstrate that he or she did everything in his or her power to obtain the evidence. When he or 
she cannot adequately demonstrate this, “the account in support of an asylum application can be considered 
not credible.”53

In contrast, UNHCR’s review of case "les in another Member State indicated that applicants were rarely 
asked to prove what e$orts they had made to obtain relevant documentation. However, UNHCR’s research 
indicated that where an applicant had been able to provide some documentary evidence from the country 
of origin, or place of habitual residence, in support of particular aspects of his or her claim, the decision-
maker might expect the applicant to obtain further evidence to support other aspects of the claim. !is is 
illustrated by the following decisions:

“In addition, it is noted that you have failed to provide su&cient documentary evidence to back up your 
claim. It is considered that this is especially pertinent in your case as you have displayed that you have 
been able to provide a good deal of documentary evidence. %erefore it is believed that you have had the 
opportunity to obtain a document from your former employer which would help to establish the validity of 
your claim.”54

“You have claimed that your mother was admitted to hospital for a week before she died there. Bearing 
in mind the fact that you were able to provide other evidence obtained from Afghanistan, it is considered 
reasonable to expect you to provide some evidence to con!rm this […].”55 

50  It should be noted that the official Dutch language version of Article 4 (2) QD and the Aliens Regulation transposing Article 4 
(2) QD use the term ‘bezitten’ meaning ‘possess’ rather than the term ‘at the applicant’s disposal’, as used by the Working 
Instruction. The difference in wording is not considered to be of any significance according to the District Court the Hague, 
sitting in Amsterdam, 18 March 2010 (AWB 10/7932); LJN: BL9790. This decision was not quashed by the Council of State, 7 
June 2010, (201002887). 

51  With regards to the Netherlands, see Article 4:2 General Administrative Law Act: “The applicant shall also supply such 
information and documents as required for a decision on the application as it is reasonable to expect him to be able to obtain” 
(official translation). With regards to the United Kingdom, see UKBA, Asylum Instructions, Considering the Protection (Asylum) 
Claim and Assessing Credibility, July 2010, p. 10; UKBA, Asylum Instructions, Considering Asylum Claims and Assessing 
Credibility, February 2012, para. 3.2: “invite the applicant to submit further evidence where this would be material to the claim 
and he may reasonably be expected to be able to do so (e.g. Media reports, medical evidence etc.).” A similar reference to 
‘reasonable’ is made in the UKBA, Asylum Instructions, Conducting the Asylum Interview: “Interviewers should not hesitate to 
invite an applicant to submit supporting evidence which he may reasonably be expected to be able to obtain.”

52  OE/DV, Information Brochure on the Asylum Procedure, p. 4. In addition, UNHCR observed that some applicants are asked 
to ‘prove’ what efforts were made to obtain relevant evidence. For example, in one case the applicant was asked to submit 
a tracking document from the company allegedly delivering documentation to demonstrate that the evidence had been 
dispatched from the country of origin, IRQ02MNP.

53  CCE/RVV 54.933, 26 January 2011.
54  AFG09F.
55  AFG04M.
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In addition, in some cases reviewed, the decision-maker concluded that, since the applicant had been able 
to provide some evidence, it could be expected that she should have been able to produce documentary 
evidence to support all aspects of the claim.56

As such, it appeared that the submission of some documentary evidence supporting some material facts 
was considered to undermine the credibility of those asserted material facts that were not supported by 
documentary evidence.57 Such reasoning is of concern because UNHCR’s review of cases revealed that, on 
the whole, decision-makers in these cases did not request an explanation from the applicant for the lack 
of speci"c documentary evidence and appeared to base their "nding on an assumption that the speci"c 
evidence was available. 

UNHCR’s research also revealed that some applicants may be placed in a catch-22 situation whereby it may 
be considered adverse to their case if they provide no documentary evidence at all.

56  IRN02F, IRN02MAP. A Macklin, Truth and Consequences: Credibility determination in the Refugee Context, International 
Association of Refugee Law Judges, Conference in Ottawa, Canada, 1998, in which it is stated that some decision-makers 
may be suspicious if no documentation is furnished, but they may also be suspicious if documentation is furnished because 
the documents are suspected to be false or may be discounted on the assumption that genuine documents can be obtained 
illicitly.

57  It may also be indicative of not appreciating that the availability of evidence in support of a fact will not be the same for 
each material fact. Moreover, in some cases in the sample where an explanation was sought, the explanation given was not 
considered credible although no reasons were given for this finding IRN02F, AFG02F. For example: “Moreover, you claim 
that your husband was killed as he was shot while trying to escape from prison however, you have provided no evidence to 
substantiate this aspect of your claim in the form of a death certificate. You claim that ‘unfortunately in Afghanistan no one 
certifies anything. All they told my father was that my husband tried to run away and they shot him’. However, this is not 
considered to be a credible explanation for your failure to provide any evidence to substantiate this aspect of your claim.” 
AFG02F.
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!e research indicated that some determining authorities have high and onerous expectations of what 
documentary evidence applicants should possess and/or should reasonably be able to obtain and submit 
in support of their applications. Decision-makers seem to assume that those in need of international 
protection, for example, will:
 (a)  know in advance of &ight from the country of origin, or place of habitual residence, that documentary 

or other evidence will be relevant if he or she applies for international protection in another country;
 (b)  know what speci"c documentary evidence will be relevant, and take this evidence with them on 

the journey to the putative country of asylum, looking a%er it carefully and keeping it in their 
possession at all times, regardless of the needs of family remaining in the country of origin, or place 
of habitual residence, the hazards of the journey, or advice or instructions from others;

 (c) not place trust in the advice of agents or others - but will place trust in national authorities;
 (d)  not willingly dispose of or surrender any documentary or other evidence unless subject to coercion 

or force.

Such assumptions raise empirical questions about how people actually behave when &eeing in fear and how 
they decide whom to trust.58 

!e relevant individual and contextual circumstances of the applicant also need to be considered in 
this regard. !ese include the applicant’s age, gender, sexual orientation and/or gender identity, ethnic 
background, and may be compounded by his or her cultural background, education, social status, and/or 
the situation in the country of origin, or place of habitual residence. For example, it would be unreasonable 
to expect a female applicant to submit certain identi"cation documentation if, for instance, she has no 
access to identity documents and other relevant documentary evidence because the country of origin, or 
place of habitual residence, does not a$ord women full rights of citizenship. !e same would apply if a 
male relative exercised control over documentation pertaining to her.59 Likewise, it may be unreasonable to 
expect an applicant to have documentation attesting to sexual violence su$ered because he or she may have 
been reluctant to seek medical assistance or to "le a police report on account of a strong cultural stigma 
attached to sexual violence or other circumstances in the country of origin, or place of habitual residence.60

!e decision-maker should bear in mind that it may be more di#cult for women and LGBTI individuals to 
obtain documentary evidence due to the nature of the harm they have endured, the nature of their activities, 
and their status in society.61 !e applicant’s own testimony is the primary and o%en the only source of 
evidence, especially where persecution is at the hands of family members or the community. Applicants 
should never be expected or asked to bring in documentary or photographic evidence of intimate acts.62

What is more, unreasonably high expectations of applicants to submit documentary evidence may 
unwittingly encourage applicants to submit documentary evidence, including false documents, in support 
of all asserted material facts at all costs.

58  Especially after extreme experiences such as torture, which is designed to break down a person’s ability to trust another. 
S Turner, ‘Torture, refuge and trust’, in D E Valentine and J C Knudsen (eds.), Mistrusting Refugees, Berkeley: University of 
California Press, 1995.

59  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module: Gender-Related Claims, October 2012, para. 8.

60  UNHCR, Guidelines No. 9, paras. 64–6; UNHCR, Guidelines No. 1, para. 37; Refugee, Asylum and International Operations 
Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer Basic Training Module: Gender-Related Claims, 
October 2012, para. 8.

61  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of 
the Needs of Women for Protection, 28 March 2001, p. 15; Swedish Migration Board (Migrationsverket), Guidelines for 
Investigation and Evaluation of Asylum Cases in Which Persecution Based on Given Sexual Orientations is Cited as a Ground, 
28 January 2002; Irish Council for Civil Liberties (ICCL), Women’s Committee, Women and the Refugee Experience: Towards 
a Statement of Best Practice, June 2000, p. 18.

62  UNHCR, Guidelines No. 9, para. 64 and UNHCR, Guidelines No. 1, para. 37. Swedish Migration Board (Migrationsverket), 
Gender-Based Persecution: Guidelines for Investigation and Evaluation of the Needs of Women for Protection, 28 March 2001 
p. 15.
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UNHCR considers that an applicant is only required to make an e$ort to support his or her statements by any 
available evidence63 and the applicant only needs to adduce evidence to the extent practically possible.64 Yet, 
UNHCR’s research indicated that some determining authorities may have onerous expectations regarding 
what documentary or other evidence an applicant should possess and/or should be able to obtain and 
submit in support of their applications. It is of particular concern that some of these expectations appear 
to derive from speculations about the availability of speci"c evidence in the country of origin, or place of 
habitual residence, and/or unfounded assumptions about human behaviour and interaction.

UNHCR urges decision-makers to take into account fully the applicant’s individual and contextual 
circumstances, including the circumstances in the country of origin or place of habitual residence, when 
determining what documentary evidence an applicant can reasonably be expected to submit and in assessing 
whether an explanation for a lack of documentary evidence is satisfactory.

3.2.2 Meaning of the term ‘satisfactory explanation’

In the Netherlands, case law provides that it is reasonable to expect applicants to bring all relevant 
documentation with them from their country of origin, or place of habitual residence, unless the threat 
of persecution or risk of serious harm was so acute that it prompted a sudden and precipitate &ight.65 
UNHCR reviewed cases where applicants’ explanations as to why they had not brought certain documents 
from their country of origin, or place of habitual residence, on account of having to &ee, was not accepted 
because twenty days66 and three days67 had elapsed between the declared onset of the fear of persecution 
and departure from the country. !is was considered not to constitute an acute situation precipitating &ight.

In a number of other cases reviewed, applicants had asserted that they had not taken their documentation 
on the journey because their agent had advised them that they risked detention in the transit country 
of Turkey if they had such documents in their possession. !is explanation was not accepted because, 
according to the written decision, the applicant could have requested protection from UNHCR in Turkey.68

UNHCR observed that, in some cases, certain explanations for the absence of documents were accepted, 
whereas in other cases dealt with by the same asylum authority, the same explanations were not accepted. It 
was unclear from the circumstances of the cases, based on the material in the case "les, why the assessments 
had di$ered.69

For example, in the cases reviewed, the applicants had explained that they did not have identity documents 
because there was no functioning authority in the country of origin (Somalia) to issue such documents. !is 
was accepted as a satisfactory explanation for the lack of documentation in some cases70 but not in others.71

National guidelines in the Netherlands stipulate that applicants are expected to keep their documents 
carefully both during their journey and in the Member State. Any claim by the applicant to have lost 

63  UNHCR, Handbook, para. 205 (a) (ii). 
64  Said v. The Netherlands, no. 2345/02, ECtHR, 5 July 2005, para. 49.
65  Dutch Council of State, 15 March 2005, (200500388) JV2005/185, RV2005/53.
66  IRQ01FAP, IRN01MBP.
67  AFG03MNP.
68  AFG01MBP, IRN03MNP, IRQ02FNP. Moreover, the issue of whether the applicant could have requested protection in a 

transit country is not relevant in the assessment of the credibility of the applicant’s statements. In one case reviewed, it was 
considered that the applicant should have asked his wife for his marriage certificate during his journey from the country of 
origin, although it was not stated how he could have done this. SOM03MNP.

69  In another example involving two reviewed cases, the applicants had explained that they had not brought documentation, 
such as registration of domicile and food coupons, from the country of origin, or place of habitual residence, because these 
documents were needed by family that had remained in the country of origin. In one case, this explanation was considered 
unsatisfactory although no reason was stated (IRQ01FNP). By contrast, in the second case, the explanation was accepted as 
satisfactory, IRQ05MNP.

70  SOM02FNP, SOM01MAP.
71  SOM01FNP, SOM02MNP.
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relevant documentation in a country that is deemed safe, or following arrival in the Member State, will 
almost never be considered satisfactory and the applicant will be held accountable for the absence of the 
documentation.72 !e assumption appears to be that, notwithstanding potentially hazardous journeys, 
people &eeing persecution and serious harm should know that they should have and keep their documents 
carefully secured.73 

UNHCR found that decision-makers sometimes reached an adverse conclusion on the absence of documentary 
evidence without providing the applicant with an opportunity to explain the lack of documentary evidence. 
Where an explanation was sought, based on the material in the case "les, some decisions on whether or not 
to accept explanations given appeared arbitrary and/or were not reasoned. O%en, it was unclear whether the 
applicant’s individual and contextual circumstances had been taken into account.

In essence, a "nding that an explanation for a lack of evidence is unsatisfactory should mean that the 
decision-maker considers that the evidence is available and at the applicant’s disposal, but has not been 
submitted.74 It is important that decision-makers recall that under Article 4 (5) (b) QD a satisfactory 
explanation is required. Determining whether an explanation is satisfactory, in e$ect, means assessing the 
credibility of any explanation o$ered in accordance with the credibility indicators listed in Chapter 5 and 
taking into account the relevant factors set out in Chapter 3.

3.3 Duty of the applicant to substantiate the application 
‘as soon as possible’
!e "rst sentence of Article 4 (1) QD states: “Member States may consider it the duty of the applicant to 
submit as soon as possible all the elements needed to substantiate the application for international protection” 
(emphasis added). It is widely recognized that corroboration is one of the most e$ective means of supporting 
the credibility of an applicant’s statements. In the interests of ensuring a correct credibility assessment, it 
is therefore important that determining authorities o$er applicants su#cient time to obtain documentary 
or other evidence, when this can reasonably be obtained, and could assist in the assessment of credibility.

3.3.1. !e meaning of ‘as soon as possible’ in state practice

!e three Member States of focus in this research consider that it is the duty of the applicant to submit 
evidence ‘as soon as possible’. What this means in practice is intrinsically linked to national procedures and 

72  IND Aliens Act Implementation Guidelines (2010) Vc 2000 C4/3.6.3 (in the version of WBV 2010/10).
73  Implementation of this guideline was viewed in one case in which the female applicant claimed that her husband had kept her 

documentation but that he had been lost during the journey. This explanation was deemed unsatisfactory on the grounds that 
she was expected to take care of her own documents, AFG01FNP. It was not clear from the materials in the case file whether 
cultural and/or gender-related factors had been taken into account.

74  In this regard, it should be noted that in the Netherlands, the decision-maker is required to determine whether the applicant 
is ‘accountable’ for any lack of documentation deemed necessary by the determining authority for the assessment of 
the application. Dutch guidance instructs decision-makers, when assessing the applicant’s accountability for a lack 
of documents, to ask themselves the questions: (a) whether the applicant’s explanations regarding an absence of 
documentation are consistent and credible, and (b) whether they are consistent with generally known facts. If the answer to 
either question is in the negative, the applicant may be held accountable for the absence of documents and the credibility 
of the applicant’s statements are considered undermined in advance. Aliens Act 2000 Article 31 (f). See also IND Working 
Instructions 2010/14, 4.1 b) and IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/3.6.3 (in the version of WBV 
2010/10).
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time frames. !erefore, it will inevitably vary from Member State to Member State and from procedure to 
procedure.75 

In Belgium, the time frame of the regular procedure has not been prescribed in legislation or administrative 
provisions. !e average processing time at the determining authority (CGRA/CGRS) for applications 
registered in 2011 was 123 days, or four months from the registration of the application at the Immigration 
Department (OE/DV) until the date of the decision.76 Legislation requires applicants to submit all relevant 
documents at their disposal at the point of registration of the application.77 However, applicants may submit 
other documents during the course of the procedure up until a decision is taken. Based on UNHCR’s sample 
of cases, it was noted that the period between the application and the registration interview was usually 
about two weeks, and o%en several months elapsed between the registration interview and the personal 
interview. A "nal written decision may be issued within a week of the personal interview.78 !e CGRA/
CGRS informed UNHCR that with regard to applications registered from 2012 it had set itself the target to 
issue a written decision within three months of registration of the application.79 !is is, therefore, broadly 
the timeframe within which an applicant, whose application is examined in country, should substantiate the 
application. Annex 2.1 provides a &ow chart of the Belgian procedure. 

In the majority of the case "les UNHCR reviewed in Belgium, the applicant submitted documentation for 
the "rst time at the personal interview, which was generally conducted several months a%er the registration 
of the application. UNHCR observed that when documents were submitted for the "rst time at the 
personal interview, the applicant was asked how the documentary evidence was obtained rather than why 
the evidence was not submitted earlier at registration of their application. None of the written decisions 
reviewed indicated that submission of evidence for the "rst time at the personal interview was considered to 
undermine credibility.80 Moreover, upon request, the decision-maker has some discretion to grant a period 
following the interview within which further evidence may be submitted. If granted, applicants usually 
have "ve days within which to submit (additional) evidence. How much time is granted may depend on the 
kind of evidence to be submitted, as well as on the amount of time prior to the personal interview that was 
available.81 

75  In Belgium, Article 22 of the Royal Decree on CGRS procedures states: “The applicant submits to CGRS as soon as possible 
all original documents at his/her disposal that s/he deems useful to substantiate his/her asylum claim” (emphasis added). In 
the Netherlands, IND Aliens Act Implementation Guidelines (2010) Vc 2000 C14/2.2 (in the version of WBV 2010/10):“The 
asylum seeker has the duty to tell the truth and cooperate fully with the accurate establishment of the facts. He also needs 
to inform the IND as soon as possible on all factual events and circumstances that are relevant for the decision on the 
application. Therefore, the asylum seeker needs to answer all the questions asked by the IND as precise[ly] as possible, 
and to submit as many relevant documents as possible to support his statements” (emphasis added). In the UK, according 
to Paragraph 339I of the Immigration Rules: “When the Secretary of State considers a person’s asylum claim, eligibility for 
a grant of humanitarian protection or human rights claim it is the duty of the person to submit to the Secretary of State as 
soon as possible all material factors needed to substantiate the asylum claim or establish that he is a person eligible for 
humanitarian protection or substantiate the human rights claim, which the Secretary of State shall assess in cooperation with 
the person.”

76  CGRA/CGRS, 2011 Annual Report, p. 15 (21).
77  Article 4 of the Royal Decree on Immigration Department procedures states: “Immediately after applying for asylum, the 

applicant submits to [the ID] all documents at his disposal and that he deems useful to substantiate the application”. 
78  AFG05MSP, GUI10F, DRC01MRS.
79  Interview with the Commissioner-General of the CGRA/CGRS, 27 June 2012.
80  IRQ01MRS, IRQ03FRS, IRQ07FSP, IRQ08FSP, IRQ09M, IRQ10M, AFG02MRS, AFG04MSP, AFG06FSP, AFG09M, DRC03M, 

DRC08F, GUI03FRS, GUI05M, GUI07M, GUI08M, GUI10F.
81  Interview with Commissioner-General of the CGRA/CGRS on 31 August 2012. See also, CCE/RVV 75.313, 16.02.2012 in 

which it was decided that the ten months prior to the substantive interview was sufficient time for the applicant to gather 
and submit documentary or other evidence. UNHCR’s sample of case files contained a few cases in which the applicant 
was requested to obtain additional evidence within a period following the personal interview: DRC10F (five days to submit 
a passport the applicant claimed she had given to her lawyer), GUI03FRS (three weeks to submit evidence that the alleged 
daughter was biologically her daughter).
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In the Netherlands, legislation82 and case law of the Council of State83 stipulate that the elements needed to 
substantiate the application should be submitted ‘at the application’, and not later than the decision-making 
phase. Annex 2.2 provides a &ow chart showing the operation of the Dutch asylum procedure.

A minimum of approximately two and a half weeks may elapse between registration of an application and a 
"nal decision being issued by the determining authority, so there is potentially a very limited period within 
which the application can and must be substantiated. !is, therefore, has implications for the credibility 
assessment.

First, this period may o$er insu#cient time for the applicant to obtain documentary or other evidence that 
might positively assist the credibility assessment.

Second, if the applicant is unable to produce a travel document, identity card or other document that the 
determining authority considers necessary for the assessment of the application within the timescale of the 
procedure, unless the applicant can make a plausible case that he or she is not accountable for the absence 
of the document(s), this may be considered to undermine the credibility of the applicant’s statements in 
advance and the applicant needs to be more convincing in his or her statements than when the applicant 
has submitted such documents.84 In such cases, the applicant’s statements need to be ‘positively persuasive’, 
which, according to guidance, means that “a heavier burden of proof rests with the applicant in order to 
demonstrate s/he needs protection.”85

!ird, information and documentary or other evidence may be submitted at any point up until the 
determining authority takes a "nal decision; in some cases, the determining authority may extend the 
time limits within which evidence may be submitted.86 However, in certain circumstances, even if 
information and/or documentary or other evidence is submitted within the normal time allotted to the 
general asylum procedure, the determining authority may consider it to have been submitted ‘too late’ and 
therefore disregard it.87 ‘Late’ submission of evidence may also be considered to undermine credibility of 
the applicant’s statements if the applicant does not provide what is deemed a satisfactory explanation for the 
failure to disclose or submit the evidence earlier in the procedure.88

At registration of the application, applicants are required to provide all available documentary evidence 
about their identity, nationality, and travel route, and any other relevant documentary evidence concerning 
the reasons for the application.89 Applicants are advised, in a brochure given to them at registration, to 
obtain any (further) relevant documentary or other evidence before the general asylum procedure begins.90 
By law, applicants have at least six days between registration and the start of the procedure to recover from 
their journey and prepare for the procedure.91 Applicants, therefore, have a minimum of six days within 
which to obtain (further) relevant documentary or other evidence. !e brochure informs the applicant 

82  Article 3.111 section 1 IND Aliens Decree states: “At the application for the issue of a residence permit for a fixed period as 
meant in Article 28 of the Act, the alien submits all elements, among which the relevant documentary, needed to substantiate 
the application in order to assess in cooperation with the alien if a legal ground for the issuance of the permit is present” 
(emphasis added).

83  Dutch Council of State, 31 October 2003, JV2004/11; LJN: AO2112 and Dutch Council of State, 27 December 2011, 
(201108202/1/V4) JV2012/95; LJN: BV0404.

84  Article 31 (2) (f) IND Aliens Act. See Chapter 6 for further details.
85  IND Working Instructions 2010/14, 4.1 (b). See Chapter 7 for further discussions on the thresholds of credibility.
86  AFG04MNP, AFG05MNP, IRN02MNP, SOM01FNP.
87  SOM03MNP, AFG01MNP, IRN01MNP, AFG03FNP, IRQ03MNP, IRQ01MNP, IRQ02FNP.
88  For further discussion on late disclosure of evidence see Chapter 6.
89  Article 3.109 (4) Aliens Decree 2000 and IND Aliens Act Implementation Guidelines (2010) Vc 2000 C9/2.1.1.1; Dutch Council 

of State, 15 March 2005, (200500388) JV2005/185, RV2005/53, para. 2.1.1: “In principle the applicant is expected to submit 
documents regarding his identity, nationality and travel route at the moment of his application for a residence permit asylum 
for a fixed period. This also applies for documents on which base could be assessed if a legal ground exists for granting a 
permit.” 

90  The brochure, ‘Before you Begin the Asylum Procedure’, provides applicants with information about the rest and preparation 
period that precedes the initiation of the general asylum procedure.

91  Article 3.109 (1) Aliens Decree 2000. Note that applicants who lodge applications at Schiphol Airport do not benefit from this 
rest and preparation period.
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that an employee of the Dutch Refugee Council can assist them with this matter. However, an applicant 
may not meet his or her lawyer or an employee of the Dutch Refugee Council for advice until the day 
before the general procedure begins. As such, it may be extremely di#cult for applicants to obtain relevant 
documentary or other evidence before the procedure begins.

With regard to the stipulated timelines of the procedure, there is an opportunity for some &exibility at the 
discretion of the decision-maker. Under very speci"c and limited circumstances, the determining authority 
may extend the procedure by six procedural days.92 !e procedure may be extended, if, for example, the 
applicant or the interpreter is ill. An extension may also be granted if, at the beginning of the personal 
interview, the applicant states that his or her identity (and/or nationality) di$ers from that asserted at the 
initial interview.93

UNHCR observed some cases in which the period to submit additional information following receipt of the 
report of the personal interview or receipt of the intended decision was extended94 or the application placed 
in the extended procedure to provide more time for the submission of evidence.95

However, the Dutch Council of State has held that the procedure does not have to be extended in order 
to await documentary evidence that, according to the applicant, is due to arrive shortly.96 In a personal 
interview observed by UNHCR, it was made clear to the applicant that the procedure would not be extended 
to await documentary evidence that the applicant had merely declared was forthcoming:

Interviewer: “Have your original documents arrived already?” 
Applicant: “No, I understood that I have to inform my lawyer immediately upon arrival of the 
documents.” 
Interviewer: “We will not delay the decision on your application, the decision-making process will go 
on.”97

In this regard, it is also worth noting that, in the Netherlands, documentary evidence that is obtained and 
submitted during the appeal stage may be considered inadmissible if it is considered that the evidence could 
have been obtained and submitted during the "rst instance procedure.98

Applicants thereby face a catch-22 situation whereby information and evidence submitted in the latter stages 
of the eight-day procedure may be discounted as late, but if applicants delay registration of the application to 
ensure that relevant documentary or other evidence can be obtained and submitted in the early stages of the 
procedure, the delay in lodging the application may be considered to a$ect adversely the credibility of their 
statements in advance. Both scenarios demonstrate the heightened risk of a &awed credibility assessment. 

In the UK, the determining authority aims to take a decision on applications examined in the regular 
procedure (New Asylum Model) within 30 days of their submission. !is is, therefore, broadly the time frame 
within which an applicant must substantiate the application. A &ow chart of the UK asylum procedure can 
be found in Annex 2.3. Applicants are asked at the screening interview whether they have identity and/or 
travel documents to submit, but they are not requested to submit any other documentary or other evidence 

92  Article 3.110 section 2 and Article 3.115 section 1 Aliens Decree 2000. The explanatory memorandum to the changed Asylum 
procedure legislation (pp. 24–5) and the IND Aliens Act Implementation Guidelines Vc2000 C12/4.4 states that in cases where 
applicants give new statements about their identity, age, nationality, travel route, or asylum, which have a bearing on the 
assessment to be made, the procedure can be extended, but first it will be assessed if the claim can be found not credible 
because of the changed statements. 

93  IND Aliens Act Implementation Guidelines (2010) Vc 2000 C12/4.3.
94  AFG04MNP, AFG05MNP, IRN02MNP, SOM01FNP.
95  IRQ02MNP, IRQ04MNP. 
96  Dutch Council of State, 15 March 2005, (200500388) JV2005/185, RV2005/53.
97  INR08IRNM.
98  Dutch Council of State, 13 September 2010, (201003588) JV2010/410; LJN: BN7304, para. 2.2.2.
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in support of their application at the screening interview. Instead, they are given a lea&et informing them 
that “[i]t is important that you submit any evidence or supporting information you have to assist your account 
at this time [at the substantive asylum interview] (or earlier if possible) to your Case Owner. You should 
submit evidence no later than 5 working days following your substantive asylum interview.”99 Importantly, 
it is noted that this information is not orally communicated to the applicant at the screening interview. 
!erefore, it is possible that the applicant will be unaware of the opportunity to submit evidence at the 
screening interview. It is only once the applicant has reached the personal interview that he or she is "nally 
asked: “Do you have any documents or other evidence that you wish to submit today?”100

In accordance with guidance applicable until March 2012, applicants had "ve working days following 
the personal interview within which to submit any further evidence before a decision was taken.101 !is 
guidance was revised and no longer provides a mandatory requirement for decision-makers to wait "ve 
days.102

99  Important Information about the UK Asylum Process, p. 4. Available in 17 languages.
100  Statement of Evidence, Combined Interview and NINO Application Form. 
101  UKBA, Asylum Instructions, Conducting the Asylum Interview, May 2008 (previous version 3.0 of the current UKBA, Asylum 

Instructions, 4.0). This Asylum Instruction was applicable for the case files reviewed in this research. Also, in UNHCR’s 
observation of interviews, applicants were advised about documentary evidence in a foreign language that is not translated. 
At the end of the personal interview the following compulsory statement was read out to applicants: “Any information which 
you submit must be in English, and any documents not in English must be translated and the original and the translation both 
submitted within this five day period”, Substantive Asylum Interview Record. Note that under the new policy guidance, this 
time period may be extended as agreed between the interviewer and the applicant.

102  Guidance now states: “By the end of the interview, interviewers should be satisfied, subject to any further research or 
information, that they have the information they need from the applicant for a sound decision to be made on the asylum and 
human rights aspects of the application. If they decide to ask for further evidence, this should be recorded and the applicant 
should be given a minimum of five working days in which to do so. If not, a decision may be taken as soon as possible after 
the interview.” UKBA, Asylum Instructions, Conducting the Asylum Interview, March 2012, section 4.9.
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UNHCR’s research revealed some cases in which the decision-maker demonstrated &exibility and o$ered 
the applicant additional time to provide evidence.103 However, in other cases, such &exibility was not 
shown, with the result that the decision was taken without relevant documentary evidence that could have 
supported the material facts.

For example, in one case, the applicant and legal representative had clearly communicated to the decision-
maker that documentary evidence supporting material facts was forthcoming, but the decision-maker 
did not await the evidence. !e Iraqi applicant claimed to have been part of the Ba’ath Party and stated 
that his father was a high-ranking member of the former Republican Guards, as a result of which he was 
arrested and detained by Badr forces. At the personal interview, the applicant requested a further ten days 
to submit documents that would support his statements. Despite regular contact by the legal representative 
to keep the decision-maker updated on the status of the pending documents, correspondence showed 
that the applicant’s legal representative was advised that the decision would not be placed on hold and 
the documents, when they arrived, could be utilized at the appeal stage.104 In other cases, applicants had 
submitted documentary evidence in the original language and failed to provide translations within "ve 
working days. !e decision-makers did not follow up with the applicants’ legal representatives to check 
whether this translated evidence was forthcoming. As a result, evidence that was crucial to the material 
facts was not considered.105

3.3.2 !e requirement to submit ‘as soon as possible’ and the individual and 
contextual circumstances of the applicant
A few observations are worthy of note with regard to the meaning that should be attributed to ‘as soon as 
possible’.

Natural justice and basic principles relating to due process and a fair hearing dictate that evidence obtained 
in circumstances, or by a method, casting substantial doubt on its reliability, may be inadmissible.106 
!erefore, information gathered from an applicant, for example, if he or she is not in a "t state of physical 
and/or mental health to provide information, or in initial screening procedures that do not comply with 
procedural guarantees, may be unreliable.

!e term ‘as soon as possible’ should be interpreted with reference to the point in time at which the applicant 
is informed, in a language he or she understands, of his or her duty to substantiate the application.107 
However, presenting and gathering information and other evidentiary material, as well as the assessment 
of that evidence, is not a linear process in which the former simply precedes the latter. !e assessment by 
the determining authority, in cooperation with the applicant, of the applicant’s statements and any other 
evidence submitted may highlight the need to obtain further information or other evidence relating to 
relevant facts. !e fact that the applicant may be requested or wish to provide additional relevant statements, 
or procure relevant additional documentary or other evidence a%er the assessment of the evidence begins, 
should also inform the interpretation of the term ‘as soon as possible’ in the "rst sentence of Article 4 (1) 
QD.

Various other reasons may explain why an applicant may not disclose relevant information in a screening 
and/or personal interview. !ese reasons are explored in greater detail in Chapter 3, and should inform 
decision-makers’ understanding of ‘as soon as possible’. 

103  SOM06FRS, AFG01MRS.
104  IRQ10M.
105  AFG03M, IRQ01M, IRQ04F.
106  Prosecutor v. Muci" et al., IT-96-21-T, Decision on Zdravko Muci%’s Motion for the Exclusion of Evidence, 2 September 

1997, cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status 
Determination, dissertation, Charles University, Prague 2010, p. 84

107  For further discussion on this point see section 5.1 below.
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Documentary or other evidence may be di#cult to obtain a%er arrival in the putative country of asylum. As 
stated above, the determining authority should take into account the applicant’s individual and contextual 
circumstances, which include the circumstances in the country of origin, or place of habitual residence, 
in determining what documentary evidence it can reasonably expect the applicant to obtain, and the time 
that might be needed to obtain such evidence. Where determining authorities require that documentary 
evidence is submitted in the language of the Member State, both the means at the applicant’s disposal 
to obtain a translation and the time necessary for translation should be taken into account. It is widely 
recognized that corroboration is considered one of the most e$ective means of supporting the credibility of 
the testimony of an applicant.108 In the interests of ensuring a correct credibility assessment, it is therefore 
important that determining authorities o$er applicants su#cient time to obtain documentary or other 
evidence when this can reasonably be obtained and could assist in the assessment of credibility.

In conclusion, it is clear that the term ‘as soon as possible’ is, in practice, de"ned by the time frame and 
arrangements of the procedure. As these vary from state to state, from procedure to procedure, and from 
decision-maker to decision-maker (where discretion and &exibility may or may not be exercised), some 
applicants inevitably have more time than others within which to substantiate their application. In some 
cases, the timescale for submission of evidence is so short that it is not conducive to the substantiation of the 
application. Despite international recognition of the evidentiary di#culties inherent in the special situation 
in which applicants for international protection "nd themselves, in practice, some applicants in some EU 
Member States may be required to substantiate their application a relatively short time a%er registration of 
the application.

UNHCR understands that determining authorities and decision-makers may work under political and 
institutional imperatives to meet targets for decision-making. However, expediency should not be achieved 
at the expense of fairness, justice, and fundamental human rights. With regards to the provision of both 
statements and documentary or other evidence, UNHCR urges determining authorities to ensure that the 
procedure allows, and policy guidance instructs, decision-makers to take into account the individual and 
contextual circumstances of the applicant, including the means at their disposal to obtain documentary or 
other evidence and translations, where required. UNHCR also urges determining authorities to exercise 
&exibility over time frames where necessary. In the interests of ensuring a correct credibility assessment, 
it is important that determining authorities have as much available and relevant information as possible.

108  The Trial Chamber of the ICTR has “emphasized that it is a matter of logic that a piece of evidence supported by another 
piece of evidence will have a greater probative value than unsupported evidence, of course with the exception of when both 
pieces of evidence lack credibility.” See, P Levrincova, Did It Really Happen? Testimonies before the International Criminal 
Tribunals and Refugee Status Determination, dissertation, Charles University, Prague 2010, p. 80 referring to Prosecutor v. 
Alfred Musema (Judgment and Sentence), ICTR-96-13-T, 27 January 2000, para. 53.
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4.  !e Duty of the Determining 
Authority with Regard to 
Substantiation of the Application 

!e second sentence of Article 4 (1) QD states that, “in cooperation with the applicant, it is the duty of the 
Member State to assess the relevant elements of the application.”

!e Court of Justice of the European Union (CJEU) has explained that, although “it is generally for the 
applicant to submit all elements needed to substantiate the application, the fact remains that it is the duty 
of the Member State to cooperate with the applicant at the stage of determining the relevant elements of that 
application.”109

!e notion of cooperation implies that the applicant and determining authority work together towards a 
common goal.110 !e common goal is to gather as much relevant evidence as possible in order to have, as 
far as possible, a solid basis upon which to assess the credibility of the asserted facts and determine the need 
for international protection. !e EAC states:

“  It is the duty of the asylum authority to assess the relevant elements of the application, in cooperation 
with the applicant. %is is sometimes referred to as the burden of proof being shared between the 
parties. […] %is shared responsibility aims at providing the decision maker with a qualitatively and 
quantitatively solid material from which the decision will be made.”111

!e CJEU has further explained what this means in practical terms:

“  %is requirement that the Member State cooperate therefore means, in practical terms, that if, for any 
reason whatsoever, the elements provided by an applicant for international protection are not complete, 
up to date or relevant, it is necessary for the Member State concerned to cooperate actively with the 
applicant, at that stage of the procedure, so that all the elements needed to substantiate the application 
may be assembled.”112 

!e process of gathering evidence for the application should be collaborative and entails far-reaching 
obligations for both the Member State and the applicant to communicate.113 

109  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
65.

110  Opinion of Advocate General Bot delivered on 26 April 2012, para. 59, in M.M. v. Minister for Justice, Equality and Law 
Reform, Ireland, Attorney General, C-277/11, CJEU.

111  EAC Module 7, section 2.2.7.
112  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 

66.
113  G Noll, Evidentiary assessment and the EU qualification directive, New Issues in Refugee Research, Working Paper no. 117, 

UNHCR, June 2005. 
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In terms of substantiating the application, the following paragraphs will suggest that the determining 
authority has a duty to:114

 �		provide information and guidance to the applicant with regard to his or her duty to substantiate the 
application and how to discharge this duty;

 �		provide guidance through the use of appropriate questioning during the interview;

 �		provide the applicant with an opportunity to clarify any potential adverse credibility "ndings; and

 �		use all means at its disposal to gather relevant evidence bearing on the application, including where 
necessary in support of the application.

!ese duties derive not only from the Quali"cation Directive, but also from the provisions of the Asylum 
Procedures Directive, the UNHCR Handbook, and the case law of the European Court of Human Rights, 
as well as from fundamental principles of EU law. !ese are discussed in more detail below.

4.1 Provision of information and guidance  
to the applicant
In the three Member States surveyed, applicants are initially informed that it is their duty to submit elements 
to substantiate the application for international protection via an information brochure. 

In Belgium and the UK, applicants are given a brochure just before the initial screening interview with 
the Immigration Department (competent authority) and UKBA (determining authority) respectively.115 
However, the information it contains on substantiating the application is not necessarily communicated 
orally and in full at this stage of the procedure. !is means that if an applicant cannot read the brochure 
prior to the initial or screening interview because he or she is illiterate or not accustomed to dealing with 
administrative matters and papers; or the brochure is unavailable in a language he or she understands; or 
simply because there is insu#cient time before the start of the initial or screening interview; the applicant 
may be inadequately informed of the procedure – including the duty to substantiate the application and/or 
how this duty may be ful"lled. 

In the Netherlands, at the registration of an application for international protection, the applicant should 
receive an information brochure, which provides brief indications on how to substantiate the application.116 
Prior to the initial interview, the following standard introduction should be read out to the applicant by the 

114  EAC Module 7, section 2.2.9: “The burden of proof for the determining authority implies a duty of investigation, a duty of 
cooperation with the applicant in assessing the relevant elements of the application and the granting of the benefit of the 
doubt when applicable.”

115  In Belgium, three different brochures have been produced with the purpose of informing applicants for international 
protection: Information Brochure on the Asylum Procedure, produced by the Immigration Department (not available online); 
a CGRA/CGRS information booklet: Women, Girls and Asylum in Belgium: Information for Women and Girls who Apply for 
Asylum; and Asylum in Belgium: Information Brochure for Asylum Seekers regarding the Asylum Procedure and Reception 
Provided in Belgium, both available in 11 languages. In the UK, at the screening stage, applicants are given a leaflet: 
Important Information about the UK Asylum Process, available in 17 languages.

116  Before you Begin the Asylum Procedure, brochure jointly published by COA, IND, RVR, VluchtelingenWerk, July 2010: “Do 
you have documents that can prove your identity, such as a passport, identity card, birth certificate, or driving licence? Or do 
you have documents that can prove your travel route or your reason for requesting asylum, such as airline tickets, boarding 
pass, diplomas, judgment, or newspaper article? If yes, hand in these documents during the registration. If not, make sure 
that you obtain these documents before beginning your asylum procedure. An employee of ‘VluchtelingenWerk’ (Dutch 
Refugee Council) can assist you in this matter. […] Note! Your personal information and your documents are important for the 
assessment of your application for asylum. Present exhaustive information and verify that the data is recorded completely and 
accurately. Never throw away personal documents.” 
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interviewer: “[you are] informed that if [you] possess any document which supports [your] identity, nationality, 

and travel route [you] need to submit these.”117 In addition, if an applicant has been identi"ed as illiterate, 
the content of the information brochure should be explained to the applicant at the personal interview. In 
UNHCR’s observations of interviews in the Netherlands, it was noted that interviewers reminded applicants 
of the importance of submitting any relevant documentation.118

4.1.1 Taking into consideration the applicant’s background  
when providing guidance
!e UNHCR Handbook provides that the applicant and the decision-maker share the duty to ascertain and 
evaluate all the relevant facts.119 !is is re&ected in the second sentence of Article 4 (1) QD.120 UNHCR has 
further elaborated on the scope of determining authorities’ duty:

“  [i]n view of the particularities of a refugee’s situation, the adjudicator shares the duty to ascertain and 
evaluate all the relevant facts. %is is achieved, to a large extent, by the adjudicator being familiar with 
the objective situation in the country of origin concerned, being aware of relevant matters of common 
knowledge, guiding the applicant in providing relevant information and adequately verifying facts 
alleged which can be substantiated”121 (emphasis added).

In accordance with the duty of cooperation pursuant to Article 4 (1) QD and Article 10 (1) (a) APD, 
Member States must ensure that all applicants are informed in a language and manner they can understand 
of any obligation to submit elements to substantiate the application; and of the possible consequences of not 
complying with this obligation and not cooperating with the authorities. !is information must be given 
in time for applicants to comply with the obligation. !ey must be informed of the time frame for ful"lling 
the obligation, as well as the means at their disposal for ful"lling the obligation to submit the elements.122

First, the applicant cannot be expected to know that he or she has a duty in principle to substantiate an 
application for international protection, nor what he or she needs to do to substantiate the application. 

117  Unofficial translation of initial interview template introduction. 
118  Template of personal interview and verbatim reports of interviews observed.
119  UNHCR, Handbook, para. 196.
120  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, 

paras. 65–6. See also the Opinion of Advocate General Bot delivered on 26 April 2012 in Case C-277/11, 26 April 2012, in 
which Advocate General Bot, referring to the travaux préparatoires of the Qualification Directive, noted that the European 
Commission was concerned that the duty, stated in the UNHCR Handbook, to ascertain and evaluate all relevant facts be 
‘shared’ between the applicant and the Member State responsible for considering the application.

121  UNHCR, Note on Burden and Standard of Proof, para. 6.
122  Article 10 (1) (a) APD obliges Member States to ensure that applicants enjoy the following guarantee: “they shall be informed 

in a language which they may reasonably be supposed to understand of the procedure to be followed and of their rights and 
obligations during the procedure and the possible consequence of not complying with their obligations and not cooperating 
with the authorities. They shall be informed of the time-frame, as well as the means at their disposal for fulfilling the obligation 
to submit elements as referred to in Article 4 of the Directive 2004/83/EC. This information shall be given in time to enable 
them to exercise the rights guaranteed in this Directive and to comply with the obligations described in Article 11.” It is 
perhaps also worth noting that, pursuant to Article 11 (b), (d) and (f) APD, Member States may require an applicant to hand 
over documents in their possession that are relevant to the examination of the application; the competent authorities may 
search the applicant and the items carried by him or her; and they may record the applicant’s oral statements, provided that 
he or she has previously been informed thereof. See also EAC, Module 7, section 2.4.3.
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Second, the applicant cannot be expected to know what facts and documentary or other evidence may 
be relevant.123 !e determining authority, therefore, has a duty to ensure that the applicant is assisted in 
this regard. Member States should inform applicants of their obligation pursuant to Article 4 (1) and (2) 
QD, and “the means at their disposal for ful!lling the obligation to submit elements” referred to Article 4 
(2) QD.124 !is also derives from the duty of the determining authority to cooperate and communicate 
with the applicant in accordance with the second sentence of Article 4 (1) QD.125 Moreover, UNHCR has 
stated that the examiner should “[e]nsure that the applicant presents his case as fully as possible and with all 
available evidence.”126 In this regard, it should be noted that previous research has found that although male 
and female applicants receive the same information, there were more misunderstandings and erroneous 
assumptions about the procedure among female applicants.127 !e content of the information provided, the 
language used as well as the channel utilized to reach the applicant should be gender and age appropriate.128

4.1.2 Providing guidance on the type of documentary  
and other evidence that may be relevant
As stated above, the applicant cannot be expected to know what type of documentary or other evidence 
may be relevant in support his or her application. Clearly, the type of documentary or other evidence that 
may be relevant will depend on the applicant and the nature of the facts that are asserted. Nevertheless, it is 
possible to provide general indicative guidance to the applicant.

UNHCR observed that the brochures provided to applicants in the Netherlands and the UK indicated some 
of the types of documentary or other evidence that might be useful to support an application.129

UNHCR notes that Belgian legislation requires the applicant to submit all ‘original documents’ at his or her 
disposal that the applicant ‘deems useful’ for substantiating the application.130 !e appeal body in Belgium 

123  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
66. See also the Opinion of Advocate General Bot delivered on 26 April 2012 in Case C-277/11, 26 April 2012, paras. 64 
and 65: “64. The Member State is also subject to this duty of cooperation. It can be explained, in my view, in view of the 
difficulties with which an applicant for individual protection may be faced when making out his case. 65. First, it is unlikely 
that the applicant will always be in a position to determine whether his application meets the conditions set out in the 
Geneva Convention or in Directive 2004/83 and that he will be familiar with other human rights legislation underpinning other 
forms of international protection; he is unlikely to be in a position to submit, at the outset, the evidence most appropriate to 
consideration of his application.”

124  Article 10 (1) (a) APD.
125  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 

66. See also G Noll, Evidentiary assessment and the EU qualification directive, New Issues in Refugee Research, Working 
Paper no. 117, UNHCR, June 2005, p. 4: “The duty to communicate ensures that the applicant gains sufficient understanding 
of what the Member State regards as ‘all elements needed to substantiate the application’. […] The applicant cannot be 
expected to provide all elements without some guidance from the Member State – guidance given via the cooperative 
relevance assessment.”

126  UNHCR, Handbook, para. 205 (b) (i).
127  European Union Agency for Fundamental Rights (FRA), The Duty to Inform Applicants about Asylum Procedures: The 

Asylum-Seeker Perspective, Thematic Report, September 2010, p. 34.
128  European Union Agency for Fundamental Rights (FRA), The Duty to Inform Applicants about Asylum Procedures: The 

Asylum-Seeker Perspective, Thematic Report, September 2010, p. 9: “Female applicants should receive information in an 
accessible and understandable language, which makes it clear to them that gender-based claims can be relevant under the 
refugee convention, on the basis of Article 9 of the Qualification Directive (2004/83/EC).” CGRA/CGRS, Women, Girls and 
Asylum in Belgium: Information for Women and Girls who Apply for Asylum, June 2011, available in nine languages.

129  Important Information about the UK Asylum Process is available in 17 languages.
130  Article 22 of the Royal Decree on CGRA procedures states: “The applicant submits to CGRS as soon as possible all original 

documents at his/her disposal that he deems useful to substantiate his asylum claim. At each interview at the CGRS, the 
applicant is required to submit all the documents at his/her disposal” (emphasis added). Unofficial translation of the original 
text: “Le demandeur d’asile transmet le plus rapidement possible au Commissaire général toutes les pièces originales 
dont il dispose et qu’il estime utiles à l’appui de sa demande d’asile. Lors de chaque audition au Commissariat général, 
le demandeur d’asile est tenu de présenter à nouveau toutes les pièces dont il dispose.” Article 4 of the Royal Decree on 
Immigration Department procedures states: “Immediately after applying for asylum, the applicant submits to [the Immigration 
Department] all documents at his disposal and that he deems useful to substantiate his application.” Unofficial translation of 
original text: “Dès l’introduction de la demande, le demandeur d’asile communique au délégué du Ministre qui a l’accès au 
territoire, le séjour, l’établissement et l’éloignement des étrangers dans ses compétences tous les documents dont il dispose 
et qu’il juge utiles pour appuyer sa demande.”
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has held that it is not the duty of the determining authority to indicate which documentary evidence should 
be submitted. It has held that it is the duty of the applicant to substantiate the application as much as 
possible, and the determining authority cannot be expected to ask for speci"c documentary evidence.131 
Moreover, as the Council of State con"rmed in 2005,132 the appeal body has stated that because an applicant 
was not asked to submit particular evidence is not a satisfactory explanation for the applicant not having 
done so. 

UNHCR observed the impact of this legal position in practice in the course of its research. A number of 
cases were reviewed in which an absence of speci"c documentary evidence was considered to undermine 
the credibility of an asserted material fact, even although the applicant had neither been advised to submit 
that evidence nor been asked to explain the absence of that documentary evidence.133

For example, in one case, the applicant had submitted an identity document and driver’s licence to 
corroborate his statements regarding his identity; in addition, he had submitted a letter allegedly from 
the Ministry of Interior con"rming his employment with the ministry as a translator. !e applicant was 
not requested or advised to submit any further documentary evidence of his employment. However, the 
"nal written decision stated that the lack of additional documentary evidence relating to his employment 
undermined the credibility of his assertion regarding his employment:

“  You did not make your statements credible with documents either, even though in your case, one could 
reasonably expect that you should dispose of the necessary documents that could provide you with access 
to the building where you worked when you passed the checkpoint – that you mentioned yourself. […]. 
%e only document that you submitted in this regard is the letter that you declare was supplied by the 
Ministry of Interior that con!rms that you worked for them.”134

On the other hand, UNHCR did observe some examples of good practice where the interviewer invited the 
applicant to submit speci"c documentary evidence.135

UK guidance for the determining authority on credibility states:

“  It is for the Interviewer to test available evidence and, if appropriate, invite submission of further 
evidence material to the claim that may reasonably be expected to be provided (e.g. media reports, 
medical evidence etc.). Timescales should be agreed and actively managed to ensure the case is concluded 
in a timely manner”136 (emphasis added). 

However, the review of case "les showed that interviewers sometimes did not take the opportunity to 
invite the applicant to submit evidence that might reasonably be obtained and that would be bene"cial to 
deciding the claim.137 In the following case, the interviewer neither requested a medical report nor advised 
the applicant that one would be helpful in his claim, yet the refusal letter stated that:

131  CCE/RVV 60.434, 28.04.2011.
132  CCE/RVV 65.541, 11.08.2011, refers to Belgian Council of State 144.744, 20.05.2005.
133  IRQ08FSP, AFG04MSP.
134  AFG09M.
135  GUI03FRS (medical evidence that biological daughter), IRQ01MRS (documentary evidence of complaint filed with police), 

GUI01MRS & GUI07M (applicants asked to obtain identity documents from Guinea).
136  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012 para. 3.2; similarly, UKBA, 

Asylum Instructions, Conducting the Asylum Interview, March 2012, states: “Interviewers should not hesitate to invite an 
applicant to submit supporting evidence which he may reasonably be expected to be able to obtain, and to do so 
within a specified timescale” (emphasis added). It should also be noted that the term ‘reasonably be expected’ must be 
applied with reference to the individual and contextual circumstances of the applicant. This is especially relevant for claims 
made by women and children, as well as claims involving gender-based violence and sexual orientation and/or gender 
identity, as is illustrated in Chapter 3 – The Multi-Disciplinary Approach to the Credibility Assessment.

137  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 10; UKBA, 
Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 9.
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“  It is not considered credible that you would not be consistent in regards to detailing the ailments which 
are core to your whole asylum claim. […] Further you have not provided the Home O&ce with any 
documentary evidence, in the form of medical reports that substantiate your claim that you su"er from 
any serious or debilitating medical conditions. As a result, this part of your claim is not accepted.”138 

Several case "les reviewed showed that interviewers asked the applicant whether they had particular 
documents in their possession, for example, in the following case the applicant was asked:

Interviewer: “Do you have any of the newspaper articles where it was reported?” 
Interviewer: “Do you have any documents from the Court?”  
Interviewer: “Do you have any of the reports?”139

!is line of questioning appeared to suggest that these documents might be helpful in supporting the 
applicant’s claim. However, the applicant was not asked at any stage, including during the interview itself, 
whether he could obtain this documentary evidence and he was not advised that pursuit of this evidence 
might assist his claim.140

UNHCR did observe some good practice in which the determining authority invited the applicant to submit 
speci"c documentary evidence. For example:

Interviewer: “In your Witness Statement you say your mother was taken to hospital a#er beating, which 
hospital? Do you have any evidence of her admittance to hospital?”  
Applicant: “Because I wasn’t there at the time but I can enquire to produce these documents from hospital. 
I had le# by then.” 
Interviewer: “Any evidence you can produce would be helpful please send such information in to me – 
hospital records etc.”  
Interviewer: “Do you have any documents that prove your identity or nationality?”  
Applicant: “Not at the moment but I have documents in Kabul.”  
Interviewer: “Again, if you can get hold of these and send them in it will assist your claim.”

!e interviewer also advised the applicant to speak to representatives about obtaining a medical report 
regarding a scar.141

UNHCR encourages the good practices observed in some of the case "les reviewed through its national 
research. UNHCR is concerned that some decision-makers reach a "nding of non-credibility with regard 
to a material fact on the basis that the applicant did not submit speci"c documentary evidence, when the 
applicant was neither advised or requested to submit that documentary evidence, nor asked to explain the 
absence of the document. 

138  AFG06M.
139  AFG03M.
140  Regarding documentation that may confirm or support the asserted identity of the applicant, in a recent case before the 

European Court of Human Rights, the three applicants had submitted to the national authorities a copy of a driving licence, 
two original employment books and an original birth certificate in support of their asserted identity. The determining authority, 
and thereafter, the national appeal body concluded that the applicants had not ‘proved’ their identities due to a lack of 
identification documents. The European Court of Human Rights held that whilst the submission of an original passport may 
be the best way for applicants to substantiate their identity, due to the circumstances in which applicants find themselves, 
this is not always possible. Therefore, other documents, such as those submitted by the applicants in this case, might be 
used to support the asserted identity. See F.N. and Others v. Sweden, no. 28774/09, ECtHR, 18 December 2012, para. 72. 
See also Singh and Others v. Belgium, no. 33210/11 (Chamber judgment, final), ECtHR, 2 October 2012.

141  AFG04M.
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4.2 Providing guidance through the use of appropriate 
questioning during the interview
!e personal interview is an essential component of the asylum procedure. It should provide the applicant 
with the opportunity to fully explain the reasons for the application; it should give the determining 
authority a crucial opportunity to identify all the material facts; to gather, as far as possible, from the 
applicant all the necessary information related to those material facts; as well as to probe the credibility of 
the asserted material facts.142 !e personal interview will only achieve this if it is conducted in a manner, 
and in conditions, which are conducive to the most complete and accurate disclosure by the applicant of the 
reasons for the application for international protection. Contradictions, inconsistencies, a lack of detail, and 
omissions in the applicant’s statements may be indicative of short-comings in the conduct and environment 
of the interview rather than being indicative of non-credibility.

In this research, UNHCR observed personal interviews and reviewed interview transcripts to assess whether 
interviewers’ questioning skills allowed the applicant to substantiate the application and provided the basis 
for a full and appropriate credibility assessment.

!e study suggested that, through the use of appropriate questions, interviewers generally guided the 
applicant so that the relevant material facts were identi"ed and pertinent information regarding the material 
facts was provided.143 UNHCR observed that some interviewers explicitly encouraged applicants to talk as 
much as they could and provide as many details as possible,144 whereas others asked the applicant to keep 
answers as brief as possible and explained that the applicant would be prompted for further information if 
required.145

UNHCR also observed the use of open, probing, and closed questioning that when combined, gave the 
applicant the opportunity to substantiate his or her claim and facilitated the interviewer to gather the 
relevant facts and materials.146 UNHCR found that, on the whole, interviewers’ questions, when posed in 
this combination of ways, served to e$ectively gather as much information as was possible. 

UNHCR found that, generally, questioning was coherent and that some interviewers used a technique called 
signposting to indicate shi%s in the focus of their questioning: “Now I’m going to ask you some questions about 
…”147 However, UNHCR also noted some cases in which the focus of the questioning changed abruptly 
from one question to the next.148 An NGO and lawyers in that Member State expressed the view that some 
inconsistencies in the applicant’s statements may result from abrupt changes in the focus of questioning.149

142  UNHCR, APD Study, March 2010.
143  For example, INT01AFGM, INT02AFGM, INT05DRCM, INT06GUIM, INT07IRQMRS, INT08DRCF, INT09GUIF, INT10GUIM, 

INT01SOMF, INT07IRNM, AFG03MNP, IRQ01MBP, NT02SOMM. In some cases, the interview focused on facts that UNHCR 
did not consider material to the claim. For example, in one case a total of ten questions were asked throughout the course of 
the interview relating to the applicant’s delay in claiming asylum, despite the applicant explaining on each occasion that he 
“did not know anything about asylum seeking in this country”.IRN05M

144  INT05DRCM, INT06GUIM.
145  INT01SYRM.
146  UNHCR observed that some interviewers used techniques to ensure that all the relevant material facts were identified and 

all the necessary information elicited. For example, some interviewers used what are termed ‘trawling’ and ‘summaries’ in 
UK guidance. ‘Trawling’ is where the interviewer checks whether there are any other material facts that the applicant has 
not mentioned during the interview by asking, for example, “Are there any other reasons?” or “Have you experienced any 
problems on account of [your political opinions, political activities, ethnicity, religion, personal lifestyle, or work]?”

147  AFG03MNP, IRQ01MBP, SOM07F, IRN10M, INT10LIBM, INT03SUDM.
148  SOM02MNP, SOM03MNP.
149  Interview with lawyers on 30 March 2012; interview with NGO on 20 March 2012.
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UNHCR nevertheless observed that, in some cases, the interviewers’ questions (and statements) were laden 
with the views of the interviewer, and appeared to express implied or overt disbelief during the interview. 
!e following examples illustrate this:

“I don’t believe you were detained, tell me why else you fear return to your country?”150

“How come you don’t know the answer a#er three years of study, while I knew it a#er an a#ernoon of 
reading?”151

“You say you le# Iran because your life was in danger yet you did not claim asylum whilst in safe 
countries, this makes it hard for me to believe your claim.”152

“I !nd it hard to believe that soldiers linked to the temporary administration of the time would keep you in 
prison for 1 year without any reason.”153

“I don’t believe you drove the car on the rims of the tyres.”154

Such expressions of disbelief create an environment of incredulity that may inhibit disclosure by the 
applicant of further relevant information. Indeed, in one case, UNHCR recorded an exchange between the 
interviewer and the applicant in which the interviewer not only expressed disbelief regarding an asserted 
fact that was not material to the application but became quite hostile, raising his voice:

Interviewer: “%e letter didn’t concern me until you told me that you could get amended versions of the 
letter. It sounds to me like you were not studying, that you decided a long time ago not to go back to Syria 
and then you brought your family here. !at’s the truth, isn’t it?” 
Applicant: “No.” 
Interviewer [raises voice]: “!at is the truth.” 
Applicant: “No, I am upset that you do not believe my version of events.”155

Although the above extract represents a one-o$ case, it is particularly concerning because of the overt 
disbelief on the part of the interviewer, and the accusatory and intimidating tone. UNHCR’s review of 
case "les, in the three Member States surveyed, indicated that interviewers generally avoided insensitive or 
unnecessarily intrusive questions.156

150  GUI09M.
151  IRQ05MSP.
152  IRN08M.
153  SOM10MRS.
154  INT08IRNM.
155  INT01SYRM, bold italics are used where particular words were emphasized by the interviewer. It was also of particular 

concern that the applicant was asked to provide a signature approving the contents of the interview record without having 
been given a chance to read the document, which in fact did not include the above mentioned extract. 

156  With regard to guidance, see for example, the UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 
2010, para. 1.3, which states: “Interviewers should be ready to ask searching questions while being sensitive to the difficulties 
an applicant may have in disclosing all the relevant information.” With regard to applicants claiming to have faced torture or 
serious ill-treatment the UKBA, Asylum Instructions, Conducting the Asylum Interview, March 2012, para. 4.3 states: “[…] 
it is important that the applicant is asked for detailed information about when, where, how, and by whom the torture was 
inflicted. Interviewers should phrase their questions carefully, so as to get as full an account as possible, while taking care not 
to cause undue distress.” There is a piece of interim (temporary) guidance that was specifically drafted for a pilot that looks at 
the assessment of claims from applicants who claim to be torture victims. The UKBA, Handling Claims Involving Allegations 
of Torture or Serious Harm: Interim Casework Instruction (Non Detained Pilot), 18 July 2011, provides direction regarding 
the questioning of applicants who claim to be victims of torture: “The traumatic nature of torture means that particular 
care and sensitivity is required when interviewing applicants who claim to be victims of torture. A torture victim’s potential 
shame, distress, embarrassment and humiliation about recounting their experiences are difficulties which may need to be 
overcome. Many find it particularly difficult in the atmosphere of officialdom. Those who have suffered at the hands of their 
own authorities may distrust officials here, despite travelling to this country to seek refuge. In many ways, this is an intractable 
problem but common sense, awareness and sensitivity can reduce its influence.” 
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UNHCR observed interviews and reviewed interview records that suggested that some of the questioning 
was also non-intimidating and sensitive.157 For example, in the following case the interviewer asked: 

“  I understand it is di&cult to talk about but can you give me an indication of what else happened to you 
in detention? […] %ank you for talking about that. I know it was di&cult.”158

!is line of questioning is particularly important with claims involving gender-based violence, sexual 
orientation and/or gender identity, as well as with people su$ering from trauma, and those who may have 
been tra#cked. Presenting a non-confrontational, comfortable, and non-threatening interview space can 
make the disclosure of material facts and evidence easier for both the applicant and decision-maker.

In this regard, gender appropriate interviewing will enhance the provision of a reasonable opportunity for 
the applicant to discharge his or her duty to substantiate their claim. !is becomes particularly important 
when the application raises gender issues.159 

Moreover, questioning must take into account the applicant’s individual and contextual circumstances, for 
not taking the applicant’s background into account may render his or her statements an unreliable basis 
upon which to assess credibility. For instance, male-oriented questioning may not elicit relevant information 
from a female applicant.160 Also, in cases involving gender-based violence or sexual orientation and/or 
gender identity, applicants may not readily disclose relevant information due to, for instance, feelings of 
shame, social stigma, fear of ostracism, and reprisals. Questioning should be sensitive. Respect for the 
human dignity of the applicant should be a guiding principle at all times.161 

In addition, in their verbal and non-verbal communication, interviewers should remain impartial and 
objective throughout the interview.162 It is important that the interviewer be aware of his or her own 
individual and contextual circumstances that impact on his or her perspectives and thought processes. For 
instance, his or her cultural, educational and/or societal background may lead to unfounded assumptions 
about human behaviour and memory.

In conclusion, in a number of cases reviewed, the interviewing techniques employed su#ced to elicit the 
relevant facts in su#cient detail to provide the basis for the credibility assessment. However, there were 
some notable exceptions, particularly in interviews that relied on closed ‘general knowledge’ questioning to 
probe the credibility of asserted facts.

157  For example: IRQ05M, IRQ04F, INT05IRQM, INT07IRNM, INT06IRQF.
158  IRQ04F.
159  UNCHR, APD Study, March 2010, pp. 20, 22. See also UNHCR, Handbook for the Protection of Women and Girls, p. 138: 

“Women and girls may be reluctant to discuss the details of the persecution they have faced with male interviewers or 
interpreters and/or even with other family members present. They may not want their husband and family to know about the 
persecution they have suffered. They may therefore remain silent about experiences or fears which relate directly to their need 
for international protection.”

160  UNHCR, Guidelines No. 1, para. 36 (vii): “Women who have been involved in indirect political activity or to whom political 
opinion has been attributed, for example, often do not provide relevant information in interviews due to the male-oriented 
nature of the questioning. Female claimants may also fail to relate questions that are about ‘torture’ to the types of harm 
which they fear (such as rape, sexual abuse, female genital mutilation, ‘honour killings’, forced marriage, etc.).” Swedish 
Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of the Needs of 
Women for Protection, 28 March 2001, pp. 11–12: “Women act less frequently in the public arena, and a woman may often 
be kept ignorant of the political activity of her husband and relatives. A line of questions that only concerns political activity, 
narrowly defined, may therefore have little relevance for a woman, and perhaps also lead to a direct misunderstanding. 
Questions should therefore be structured so that they are easy to understand, and encompass a broader spectrum. For 
example, women can act as a link for political information, or may have hidden wanted persons or actively violated social rules 
or norms. Concepts such as political activity and persecution may have to be couched in other words in order to better fit 
into the individual woman’s conceptual universe.” See also UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, 
September 2010. 

161  UNHCR, Guidelines No. 9, para. 60 (vii). See also D Bögner, J Herlihy, C Brewin, �Impact of Sexual Violence on Disclosure 
during Home Office Interviews�, British Journal of Psychiatry, vol. 191, no. 1, pp. 75–81, 2007, at p. 77.

162  Article 8 (2) (a) APD. See UNHCR, Guidelines No. 9, paras. 60 (iii) and (v).
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4.2.1 Use of ‘general knowledge’ questions to probe credibility

On the basis of UNHCR’s research across the three Member States of focus, the use of ‘general knowledge’ 
questions to probe the credibility of an asserted material fact appears to be common. UNHCR’s research 
indicated that general knowledge questions are used primarily to probe the credibility of the applicant’s 
asserted place of origin, ethnicity, and religion.

UNHCR observed that in one Member State, in cases concerning applicants who asserted to originate from 
Afghanistan, Iraq, or Somalia, the interviews were generally dominated by closed questions probing the 
applicant’s general knowledge of the alleged country and/or region of origin. Such questions may relate to 
landmarks, geography, history, politics, militant factions, media, and people, or to what one determining 
authority described as the ‘trivia’ of life in that location. Indeed, in one interview which UNHCR observed, 
the applicant was not given an opportunity to speak freely of the reasons for the application.163

UNHCR’s research revealed some variation across the three Member States of focus with regard to the 
circumstances in which ‘general knowledge’ questions are used. In one Member State, according to a review 
of the case "les, it appeared that questions testing the applicant’s general knowledge were primarily posed 
where doubt existed about the applicant’s asserted origin, ethnicity, or religion.164

However, UNHCR’s research showed that in another Member State such questioning to test knowledge 
clearly did not constitute a ‘fall-back’ method of probing credibility in the absence of other corroborative 
evidence. Instead, UNHCR observed, even when valid identi"cation documents attesting to origin were 
submitted, an applicant could be questioned at length to determine his or her knowledge of the asserted 
country and region of origin.165 Indeed, UNHCR’s research revealed that documentary or other evidence 
submitted in support of an asserted country or region of origin may not be assessed if the applicant’s 
responses to questions assessing his or her general knowledge of that country or region are considered not 
credible. In such cases, questions to assess the applicant’s general knowledge constituted the sole method of 
probing the credibility of the asserted fact.166 

UNHCR also noted that general knowledge questioning on an applicant’s asserted origin may be more 
extensive in cases where acceptance of the applicant’s origin could, based on country-speci"c policy 
guidance, qualify the applicant for international protection.167 Likewise, where applicants assert that they 
belong to a group de"ned by country policy guidance as ‘high risk’, their general knowledge of the group 
may be probed through extensive questioning.168

UNHCR noted that in one Member State in particular, a signi"cant proportion of the time allocated for 
the personal interview could be dedicated to testing the applicant’s knowledge of the asserted place of 
origin. For example, in one four-hour interview observed, the applicant was asked questions probing his 
knowledge of the claimed region of origin for three hours and ten minutes. Fi%y minutes were dedicated to 
questioning the applicant on the other asserted material facts related to the reasons for the application.169 In 
this Member State, extensive questioning on diverse aspects of the relevant issue is encouraged in order to 
attain a broad overview of the applicant’s knowledge and to counter a situation whereby the credibility of an 
asserted material fact may be considered undermined by a few inaccurate responses by the applicant.170 !is 

163  INT07IRQMRS.
164  INT01SOMF, INT03IRNM, AFG01FNP, AFG05MNP, IRN01FNP, IRN02MNP, IRN03MNP, IRQ02FNP, IRQ02MNP, IRQ04MNP, 

IRQ05MNP, SOM02FNP, SOM03MNP, AFG01MBP, IRN01FBP, IRN03MBP, IRQ02MBP, SOM01MAP, IRQ01FNP, 
IRQ02MBP, IRQ01FAP, SOM01FNP, SOM02MNP, SOM01MNP.

165  GUI03FRS, DRC01MRS, INT02AFGM.
166  The requirement to base the credibility assessment on the entirety of evidence is discussed in Chapter 2 – Credibility 

Assessments: Principles and Purpose and Chapter 7 – Approaches to the Credibility Assessment.
167  UNHCR, Safe at Last?, pp. 75–7.
168  Applicants with the following ‘profiles’, for example, a Christian from Baghdad, a Jehovah’s Witness from Baghdad, a Sunni 

Muslim in Basra, a Guinean Catholic convert, a Guinean homosexual, or a Congolese homosexual.
169  INT01AFGM.
170  CGRA/CGVS, Draft guidance on interview strategies and risk assessment (Afghanistan), February 2011.
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extended use of ‘general knowledge’ questioning is also indicative of the relative importance attached to this 
method of probing credibility. !us, it is clear that ‘testing’ knowledge in order to probe the credibility of 
certain material facts is considered helpful by some determining authorities in assessing the credibility of 
those facts. 

Questions may be devised to probe not merely whether the applicant originates from the asserted country 
and region, but also whether he or she was resident at the time the relevant facts were asserted to have taken 
place and to determine whether the applicant has recently been resident in that place or whether he or she 
le% a signi"cant time ago. !e latter aim arises from a concern that, for example, people who originate from 
a particular country, but who le% that place and have been resident in a third country, may assert facts that 
occurred in their country of origin even although they were not present at that time.

In one case, for example, a series of questions on Somalia and Mogadishu was put to an applicant. While 
the decision-maker accepted the applicant’s general level of knowledge of the country and area of origin, the 
applicant was not considered to have met the expected level of ‘contemporaneous’ knowledge of Mogadishu. 
!e written decision stated:

“  […] it is noted that when pressed for more contemporaneous information about Somalia, the responses 
you gave were distinctly less accurate and detailed. In particular you struggled to identify recently 
established universities and hotels, radio and news media available in the city of Mogadishu. […] Your 
lack of contemporaneous knowledge of Mogadishu however is not consistent with your claim to have 
lived there continuously until October 2010. %is inconsistency undermines your credibility as a reliable 
witness and gives reason to doubt your claim to have been recently living in Mogadishu.”171 

UNHCR’s research revealed that in one Member State, applicants whose claims relate to their sexual 
orientation and/or gender identity may be questioned on their knowledge of the legal provisions relating 
to LGBTI individuals in the country of origin, or place of habitual residence, as well as the situation of 
the LGBTI community in the Member State.172 !e assessment of credibility in such cases needs to be 
undertaken in an individualized and sensitive way. Useful areas of questioning may include the applicant’s 
experiences of, for example, self-identi"cation, childhood, self-realization, gender identity, non-conformity, 
religion as well as their family, romantic, sexual and community relationships, and are usually more likely 
to help the decision-maker ascertain the applicant’s sexual orientation or gender identity.173 UNHCR has 
stated that both open-ended and speci"c questions, cra%ed in a sensitive and non-judgmental manner, may 
allow the applicant to explain his or her claim in a non-confrontational way. 

4.2.2 Assessment of responses to questions testing ‘general knowledge’

On the basis of all the material in the case "les, it was not clear from some of them reviewed how the 
decision-maker assessed the knowledge the applicant could reasonably be expected to possess.174 It was 
o%en unclear in what way, if at all, the applicant’s individual and contextual circumstances had in&uenced 
the level of knowledge expected. In one Member State, it was o%en unclear whether a material fact had been 
accepted or not based on the applicant’s responses to questions or on other evidence.175 

171  SOM08M.
172  CGRA/CGVS draft internal guidance on asylum claims where sexual orientation or gender identity is given as a reason for 

application.
173  UNHCR, Guidelines No. 9, paras. 62–3.
174  IRN04M, AFG05M, IRN03M, SOM05M.
175  AFG01FNP, AFG05MNP, IRN01FNP, IRN02MNP, IRN03MNP, IRQ02FNP, IRQ02MNP, IRQ04MNP, IRQ05MNP, SOM02FNP, 

SOM03MNP, AFG01MBP, IRN01FBP, IRN03MBP, IRQ02MBP, SOM01MAP, IRQ01FNP, IRQ02MBP, IRQ01FAP and 
AFG01FNP, IRN03MNP, SOM01FNP, SOM02MNP, SOM01MNP.
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In one Member State, in a minority of the "les, COI was added as evidence that an applicant’s response to a 
particular question was either correct or incorrect.176 However, this was not the case in the majority of case 
"les where internal notes and written decisions indicated that answers were assessed based on the level of 
detail provided and spontaneity of the response rather than on their accuracy.177

In the other two Member States, the review of case "les showed that responses to questions evaluating 
knowledge were assessed against COI reports either through the decision-makers’ own research on 
the internet, since websites were cited, or through reference to the department responsible for country 
information.178

In one case, the decision-maker based a "nding that the applicant lacked the knowledge expected of someone 
of his asserted religion on inconsistencies between the information cited and an article in Wikipedia: 

“ However, it is clear from the objective evidence that you have been unable to provide an accurate account 
of a story from the book of Daniel. It is noted from the objective evidence that you have failed to provide 
certain key elements of the story. For example you have failed to identify that Daniel was a government 
o&cial at the court of King Nebuchadnezzar II (Wikipedia article on Daniel). […] As a result it is not 
believed that you have displayed knowledge that is consistent with your claim to be a genuine follower of 
a Christian faith, namely the Jehovah’s Witnesses.”179 

In the same case the applicant’s knowledge was also discounted on grounds that the knowledge had been 
previously acquired:

“  Based on the available objective evidence it is believed that you have attempted to recount a story from 
the book of Daniel. First it must be noted that the Prophet Daniel is also recognised in the Muslim faith. 
It is believed that this can account for some of your background knowledge.”180

In one Member State, the review of case "les indicated that the applicant’s responses to the knowledge test 
at interview was sometimes accepted as proof of asserted nationality,181 whereas the level of knowledge 
required to accept an applicant’s asserted religion appeared more di#cult to satisfy.182 

In light of the above, an observation should also be made about the abundance of general knowledge 
information available to the public domain on the internet and in other media. UNHCR observed that, 
notwithstanding an applicant’s correct and detailed response to questions posed by the interviewer, his or 
her knowledge could be discounted by the decision-maker on the grounds that the information is widely 
and publically available.183 For example:

176  For example, GUI06M. 
177  For example, IRQ08FSP, AFG01MRS.
178  AFG06M, IRQ09M, IRN01M, AFG04M, IRN10M, AFG05M, SOM05M, IRQ10M, AFG07M, IRN04M. IRN07F, AFG08M, 

IRN08M, SOM07F, AFG10F, SOM03MRS, IRQ05M, SOM06MRS, IRN06MRS.
179  IRN09M.
180  IRN09M
181  Nationality was accepted: AFG06M, IRQ09M, IRQ01M, AFG04M, IRN10M, AFG05M, IRQ10M, AFG07M, IRN06MRS, 

IRN04M, IRN07F, AFG08M, IRN08M, SOM07F, AFG10F, SOM03MRS, IRQ05M, SOM06MRS, AFG03M. Nationality was 
accepted based on visa/passport: AFG01MRS, AFG02F, AFG03M, SOM02M, SOM04M, IRN01FRS, IRN02F, IRN05M, 
IRQ02M, IRQ04F, SOM10MRS, IRN09M, IRQ06MRS, IRQ07F, IRQ08F. Only in Somali cases was nationality not accepted 
based on the knowledge test; SOM01F, SOM08M, SOM09M, SOM05M.

182  In the cases in which conversion to a religion was the core of the applicant’s claim, the level of knowledge displayed by the 
applicant was not accepted – IRN05M, IRN09M, IRN03M. 

183  SOM01FNP, SOM01MNP.
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“  You were also able to draw the KDP logo and name some of the important KDP members such as 
Abdulla Hassan Zada however this information is considered to be widely available in the public 
domain.”184

Non-governmental stakeholders expressed the view that the above-mentioned practice was common in 
written decisions and applicants face a catch-22 situation whereby insu#cient knowledge is used as an 
indicator of a lack of credibility in asserted material facts. However, where the applicant demonstrates 
su#cient knowledge, it is discounted as being available in the public domain – and therefore learnt for the 
purposes of the application.185

It should be noted that in the Netherlands, when the applicant is required to be positively persuasive, one 
mistake in response to a question assessing general knowledge in relation to a material fact may su#ce to 
determine that the claim is not credible. For example, if an applicant is asked to name three villages in a 
particular area, and only one named village is correct, according to the Council of State, the determining 
authority can reasonably conclude that the claim is not positively persuasive.186

4.2.3 Assumptions underlying the use of ‘general knowledge’ questions

!e use of general knowledge questions is based on assumptions about what people should know and be 
able to recall. Decision-makers must be careful to ensure that they do not have unreasonable expectations 
of what applicants should ordinarily know or remember. An awareness of the functioning and frailties of 
human memory is, therefore, essential.

As explained in greater detail in Chapter 3, there is a normal wide-ranging variability in human need and 
ability to record and recall factual information.187 For example, a lack of knowledge about one’s asserted 
religion may not be necessarily indicative of a lack of credibility. It may simply indicate that relevant factual 
information has not been learned, or an inability to recall particular details of such information.188 

Moreover, there is a consensus from a wealth of studies that certain facts are generally di#cult to recall. For 
example, proper names, dates, times (including duration, frequency and sequence) are di#cult to remember. 
Humans have a particularly poor visual memory for common objects, which are better remembered in 
terms of their function.189 !is is relevant when a credibility assessment is based on general knowledge 
questions that ask applicants to describe common objects such as currency, identity cards, car licence plates, 
or local buildings and monuments. For example, in one case reviewed, the interviewer asked the applicant 
the following questions to test his knowledge of the alleged country and city of origin:

184  IRN10M.
185  The meeting with stakeholders was held on 21 June 2012.
186  Dutch Council of State, 30 May 2011 (201011349/1); LJN: BQ7859, para. 2.2.3; see also a similar reasoning in Dutch 

Council of State, 4 April 2011 (201008219/1/V1) JV2011/245; LJN: BQ0748 and Dutch Council of State, 24 December 2009 
(200906274).

187  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, pp. 293–309, 2001, citing E Tulving, ‘Episodic and semantic memory’, 
pp. 381–403, in E. Tulving and W. Donaldson (eds.), Organization of Memory, New York: Academic Press, 1972.

188  A Baddeley, M W Eysenck, M C Anderson, Memory, Hove: Psychology Press, 2009.
189  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 

22, no. 4, 2010, pp. 469–511 at p. 480; See Chapter 3: Credibility Assessment - A multi-disciplinary approach for further 
information.
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“Can you tell me all the di"erent values of banknotes in X starting with the smallest? … What colour are 
these di"erent notes? … How long have notes of these values been around? … Name the bridges that cross 
the river in the centre of X. … What’s the number of the main road leading south of X? … How many 
rivers or waterways pass through the centre of X? … What’s the oldest mosque in X? … Who is the Mayor 
of X?190

Many of us would struggle to answer such questions about our home country, city, or town not because we 
do not live there, but simply because such factual information is either not retained accurately in memory 
or is di#cult to recall. Indeed, it is not uncommon for a person who has simply visited a city or town to 
possess more general factual information about that place than a person who has always lived in it, probably 
because they have had to engage actively with maps and directions in a way that someone who has grown 
up there has never done.

As explained fully in Chapter 3, there are many beliefs and assumptions about what general knowledge 
people are able to remember, but when these assumptions are carefully tested many are unfounded. Decision-
makers need to be familiar with the "ndings of scienti"c research in order to have realistic expectations of 
applicants’ memory and to plan their interviews accordingly.

UNHCR’s review of case "les and observation of interviews indicated that some interviewers appeared 
to take into account the applicants’ individual and contextual circumstances when posing questions to 
ascertain their knowledge.191 For example, in one case, the applicant asserted that he was a farmer, and the 
questions posed to probe the credibility of his assertion to originate from a speci"c region of Afghanistan 
concerned nearby villages, the agriculture of the area, dams, and the prices of local goods.

In the majority of case "les reviewed in one Member State, it appeared unclear in what way, if at all, the 
applicants’ individual and contextual circumstances had in&uenced the nature of the questions posed or the 
level of knowledge expected from them.192

In cases reviewed in another Member State, although information had been gathered regarding, for 
example, the applicant’s gender, educational background, health, job, and social status, this information 
did not appear to have been used to tailor general knowledge questions appropriate to the individual’s 
circumstances. For example, in one case reviewed, the applicant had completed his secondary school 
education and then worked with his father in the family tailoring business. He was asked the following 
questions aimed at probing the credibility of his asserted city of origin: 

“ How many universities are in X? … When were these universities established? … When was the last 
university opened?”193

In another case reviewed, given the applicant’s individual and contextual circumstances, the questions posed 
to probe the credibility of the applicant’s origin and ‘recent stay’ did not appear reasonable. !e applicant 
was unable to provide an answer to many of the questions posed. However, the assessment of her responses 
did take her background into account; the decision-maker’s internal note accepted her asserted origin as 
credible, reasoning that her inability to answer many of the questions was because she was a housewife and 
had never attended school.194

190  IRQ10M.
191  AFG06FSP, AFG04MSP, INT01AFGM, INT03IRNM.
192  Although it should be noted that relevant individual and contextual circumstances were recorded in a so-called ‘reference 

frame’ in an internal note on each application.
193  SOM08M.
194  GUI03FRS. In other cases reviewed, the questions posed and the consequential assessment of credibility based on 

the applicant’s responses did not appear to take into account or acknowledge the applicant’s individual and contextual 
circumstances, for example, AFG08M, AFG10F.
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It is a legal requirement that applications for international protection are examined on an individual basis. 
!is means that both the questions put to applicants as well as the assessment of their responses must 
fully take into account the individual and contextual circumstances of the applicant.195 In addition to an 
understanding of human memory, circumstances such as the applicant’s age, gender, sexual orientation 
and/or gender identity, mental and physical health, level of education, status, cultural, socio-economic, 
religious and other background factors should be taken into account in determining what questions an 
individual applicant should be asked, how these questions should be framed, and what constitutes reasonable 
knowledge.

UNHCR noted that while guidance in the three Member States of focus did not highlight key considerations 
regarding human memory, the guidance helpfully con"rmed the need to take into account other individual 
and contextual circumstances. Dra% internal guidance in Belgium stresses that the applicant should be asked 
questions which he or she can reasonably be expected to answer given his or her background, origin, age, 
gender, sexual orientation and/or gender identity, level of education, and socio-economic environment. !e 
guidance further highlights that questions that probe knowledge usually derived from books will o%en not 
be of use if the applicant is uneducated or illiterate.196 Similarly, UK guidance for the determining authority 
states that interviewers must ensure that: 

“ any questions asked during the asylum interview are carefully prepared, are tailored to the individual 
case and do not expect an unrealistic level of specialist knowledge. For instance, just because somebody 
claims to have recently converted to Christianity does not mean they will be able to remember how many 
books there are in the Bible or list the twelve disciples.”197

In conclusion, UNHCR’s research indicated that general knowledge questioning was prevalent in the 
practice of the three Member States surveyed. In one Member State it was sometimes used as the sole 
method of probing the credibility of asserted facts and such questioning could dominate the personal 
interview. An over-reliance on such questioning becomes problematic when it takes place at the expense of 
due consideration of other available evidence that may con"rm, support or refute the applicant’s account 
and/or identify and elicit su#cient information about the relevant facts. 

Moreover, UNHCR is concerned that such questioning is used inappropriately to probe the credibility 
of facts such as sexual orientation and/or gender identity, and is based on subjective stereotyping and 
unfounded assumptions about human behaviour and interaction. More generally, in a signi"cant number 
of cases, it did not appear that the applicant’s individual and contextual circumstances were taken into 
account in devising the questions and/or in the assessment of the applicant’s responses. As a consequence, 
the questions were considered to constitute an unreliable indicator of credibility. More broadly, UNHCR 
recalls that the assessment of credibility should not be reduced to a test of memory.

195  Article 8 (2) (a) APD: “Member States shall ensure that: (a) applications are examined and decisions are taken individually, 
objectively and impartially.” Article 4 (3) QD provides that the “assessment of an application for international protection is to 
be carried out on an individual basis”.

196  CGRA/CGVS draft internal guidance on interview strategies and risk assessment (Afghanistan), February 2011 and CGRA/
CGVS draft internal guidance on asylum claims where sexual orientation or gender identity is given as a reason for 
application.

197  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012. 
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4.3 Provision of reasonable opportunity for an applicant 
to clarify potentially adverse credibility !ndings
It is very possible that a perceived lack of detail, omission, inconsistency, or implausibility in the information 
provided by the applicant is not in fact real, but may be legitimately explained. As the credibility assessment 
should be based, as far as possible, on reliable evidence, it is of crucial importance that the determining 
authority a$ords applicants a reasonable opportunity to clarify issues which may potentially lead to adverse 
credibility "ndings. Moreover, any explanations o$ered by the applicant should be duly considered before 
a "nal decision is taken on the application.

UNHCR’s research indicated that the extent to which applicants are a$orded an opportunity to explain an 
apparent inconsistency varies from Member State to Member State, and from application to application. 
Guidance in all three Member States surveyed encourages interviewers to raise apparent adverse credibility 
indications during the personal interview. In some Member States, this may not be a requirement 
encompassing all signi"cant adverse credibility indications. Moreover, in some national asylum procedures, 
whether the applicant is a$orded an opportunity may depend on whether the inconsistency is identi"ed 
before, during, or a%er the personal interview.

In the cases reviewed by UNHCR, interviewers did not identify or point out to the applicant any 
inconsistencies, discrepancies, and omissions with regard to the applicant’s account during the personal 
interview. However, inconsistencies, discrepancies, and omissions were referred to in the written decision.198 
!e following example illustrates this point:

“ In your screening interview you stated you were arrested for anti-regime reasons. However, in your 
Asylum Interview you claimed that you were arrested because the authorities could not !nd your brother 
but they could possibly get information from you and that when you were detained you were interrogated 
about your brother. […]. You have advanced no information that this arrest was due to any anti-
regime activity on your part. Again, although this inconsistency was not addressed to you at interview 
it is considered reasonable that you would provide a consistent account of the reason for your arrest in 
Iran.”199

Similarly, in another case the decision-maker highlighted an inconsistency that could have been identi"ed 
and put to the applicant during the personal interview:

“  You claimed during your Screening Interview that you le# Somalia in May 2005, however during your 
Asylum Interview you claimed that you last lived in Somalia in 1996. Your evidence is inconsistent and it 
is considered that this undermines the credibility of your account. It is not accepted that you le# Somalia 
as you claim.”200

An inability on the part of interviewers to identify inconsistencies, discrepancies, and omissions at 
interview and to put them all to the applicant may be due to a range of factors. !ese may include poor 
preparation; insu#cient time to prepare in advance of the interview; a lack of focus on the details of the 
applicant’s account during the course of the interview; and/or a tendency to defer the identi"cation of 
adverse credibility indicators until a%er the interview, denying the applicant the opportunity to put forward 
explanations that should be considered in the credibility assessment.

198  IRN08M, SOM04M, IRN04M, AFG05M, AFG07M, IRQ01M, AFG02F, SOM08M, IRQ10M, SOM01F, SOM02M.
199  IRN08M.
200  SOM04M.
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In a signi"cant number of cases reviewed in one Member State in particular, even though one or two 
inconsistencies were identi"ed and put to the applicant during the personal interview, the subsequent 
written decision referred to a greater number of inconsistencies, which had not been put to the applicant.201 
For example, in the following case the applicant was asked one question regarding an inconsistency during 
the personal interview: 

“  You said at screening that you were abused by your mother’s !ancé. However you said at Q50 that he was 
a friend of your mother’s, not her !ancé. Could you explain?”202

!e written decision letter, however, identi"ed a series of ‘inconsistencies’ that were not put to the applicant 
at the interview.

“  You claim that a#er your father’s kidnapping, problems started between your parents and your father 
consequently abandoned you. When asked why you have not tried to contact him, you stated ‘I never 
knew his address or phone number and my mother refused to tell me.’ […] However, in your Bio Data 
information you were able to name the district in Baghdad where he lives. %is is inconsistent. […] It is 
therefore not accepted that you have lost contact with your father and do not know where he lives.

  You claim that you were kidnapped. You said you were walking to school when you were kidnapped. You 
added that the school was a ten to !#een minute walk from your house. However you later stated that 
you were not allowed to leave the house unaccompanied in Iraq. %is is inconsistent. […]

  You claim that the X sent threats to your house. When asked when the threats started you said it ‘Started 
when they kidnapped my father’. You then said the !rst threat came ‘a#er I was kidnapped’ which you 
had previously said occurred a month a#er your father’s kidnap. %is is inconsistent. […]”

Encouragingly, UNHCR also observed in one Member State that the structure of the procedure o$ers 
applicants the opportunity to review the reports of interviews and intended decisions, and to submit any 
corrections or additional information. !e period to submit corrections and/or additional information 
following receipt of the report of the personal interview or receipt of the intended decision was extended,203 or 
the application was placed in the extended procedure to provide more time for the submission of evidence.204

However, as stated above, the Dutch Council of State has held that the procedure does not have to be 
extended in order to await documentary evidence the applicant informs is due to arrive.205 

UNHCR’s review of case "les revealed that in two Member States surveyed, applicants were o%en a$orded 
no opportunity to explain an apparent inconsistency with COI that was nevertheless relied on to support 
a "nding of non-credibility.206 According to UNHCR’s research, this is of particular concern given the 
prevalence of negative credibility "ndings derived from an inconsistency between the applicant’s statements 
and COI obtained by the determining authority. Not allowing the applicant the opportunity to address any 
potentially signi"cant adverse credibility "ndings based on this indicator may be due, in part, to the fact 
that general and/or speci"c COI is gathered or scrutinized with more focus a%er the personal interview. 
!erefore, inconsistencies are only identi"ed a%er the personal interview.207 

201  INT01SYRM, INT05IRNF, INT08TURKM, IRN09M, SOM09M, IRN10M, AFG10F, IRN07F, AFG03M, IRQ02M, SOM05M, 
AFG04M, IRN06MRS, IRN02F, SOM07F, AFG09F, IRN05M, IRQ06MRS, IRQ04F, AFG06M.

202  IRQ04F.
203  AFG04MNP, AFG05MNP, IRN02MNP, SOM01FNP.
204  IRQ02MNP, IRQ04MNP. 
205  Dutch Council of State 15 March 2005, (200500388) JV2005/185, RV2005/53.
206  GUI09M, GUI06M, GUI04M, GUI08M, GUI05M, AFG04MSP, IRQ09M IRQ09M, IRN04M, SOM09M, IRN10M, IRQ05M, 

IRQ02M, SOM05M, IRQ01M, IRN02F, IRN08M, AFG08M, AFG0F, IRN05M IRQ08F, AFG06M, SOM01F, IRQ10M, IRN09M, 
IRN03M, SOM07F, SOM04M, SOM02M, SOM08M, IRN03M, AFG10F.

207  Interview with the Commissioner-General of the CGRS, 27 June 2012.
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4.3.1 !e right to be heard

!e right to be heard, and of defence, is part of the general principles of EU law.208 !e right to be heard 
is a#rmed in Article 41 of the European Charter of Fundamental Rights, which provides for the “right of 
every person to be heard, before any individual measure which would a"ect him or her adversely is taken”. 
!e CJEU has a#rmed the importance of this provision and its broad scope of application in the EU legal 
order, considering that the right must apply in all proceedings that are liable to culminate in a measure 
adversely a$ecting a person, including national procedures to determine quali"cation for international 
protection.209 In a case, speci"cally concerning a procedure to determine quali"cation for subsidiary 
protection, the CJEU stated: “%e right to be heard guarantees every person the opportunity to make known 
his views e"ectively during an administrative procedure and before the adoption of any decision liable to a"ect 
his interests adversely.”210

!is is of particular relevance in national procedures to determine quali"cation for international protection.211 
At the national level, jurisprudence212 and guidance213 both within the EU and beyond support the principle 
that the applicant should be a$orded an opportunity to address apparent inconsistencies that may be the 
source of adverse credibility "ndings.

National legislation in Belgium requires the interviewer to raise in the personal interview any identi"ed 
inconsistencies between the applicant’s statements and earlier statements, and to note the applicant’s 
response.214 !e determining authority informed UNHCR that the o#cial memorandum on this legislative 
provision states that the determining authority may legitimately base a negative decision on such an 

208  Judgment of the CJEU in M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, wherein 
the Court makes reference to its own case law establishing these principles, notably: Krombach v. Bamberski, C-7/98 , CJEU, 
28 March 2000; Sopropé – Organizacões de Calcado Lda v. Fazenda Publica, C-349/07, CJEU, 18 December 2008; France v. 
People’s Mojahedin Organization of Iran, C-27/09 P, CJEU, 21 December 2011; Fulmen and Mahmoudian v. Council, Joined 
Cases T-439/10 and T-440/10, CJEU, 21 March 2012.

209  M. M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, 22 November 2012, para. 85, 
wherein the Court also makes reference to its own case law establishing these principles, notably: Transocean Marine Paint 
Assocation v. Commission, C-17/74, CJEU, 23 October 1974; Krombach v. Bamberski, C-7/98, CJEU, 28 March 2000; 
Sopropé – Organizacões de Calcado Lda v. Fazenda Publica, C-349/07, CJEU, 18 December 2008; see also M. v. Minister 
for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, CJEU, 26 April 
2012, para. 32: “Consequently, the right to be heard must apply in relation to the procedure for examining an application for 
international protection followed by the competent national authority in accordance with rules adopted in the framework of 
the common European asylum system.”

210  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012 
following a reference for a preliminary ruling by the High Court of Ireland, para. 87.

211  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General Bot), C-277/11, 
CJEU, 26 April 2012, para. 43: “Indeed, in this type of procedure [procedure for examining an application for international 
protection], which inherently entails difficult personal and practical circumstances and in which the essential rights of the 
person concerned must clearly be protected, the observance of this procedural safeguard is of cardinal importance. Not only 
does the person concerned play an absolutely central role because he initiates the procedure and is the only person able 
to explain, in concrete terms, what has happened to him and the background against which it has taken place, but also the 
decision will be of crucial importance to him.”

212  The Regional Court in Ko!ice in the Slovak Republic has underlined the need to give the applicant the opportunity to provide 
an explanation for any apparent inconsistencies and the need to assess any explanation provided: V. B. v. Migration Office of 
the Ministry of Interior of the Slovak Republic, Regional Court in Ko!ice (Krajsk& súd v Ko!iciach), 5 Saz 2/03 18, September 
2003. The Supreme Court of Slovenia has also recognized that it is “standard administrative judicial practice” that if the 
statements (or conduct) of an applicant for asylum bear important inconsistencies and discrepancies, the asylum authority 
has to give the applicant the possibility to explain these discrepancies or inconsistencies (I Up 500/2009 of 16 December 
2009).

213  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, paras. 3.3, 3.4, 3.6, and 9.5. See also Immigration and Refugee Board of Canada, Assessment of Credibility in 
Claims for Refugee Protection, 31 January 2004, para. 2.5.

214  Article 17 §1 and §2 of the Royal Decree on CGRA/CGVS Procedures. Note that Article 15 of the Royal Decree on 
Immigration Department Procedures also requires the interviewer at the registration interview to raise any apparent 
inconsistencies between the statements of the applicant and the statements of any family members applying at the same 
time with the applicant and note the applicant’s response.
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inconsistency even though this has not been raised with the applicant.215 Moreover, national legislation 
does not explicitly guarantee the applicant an opportunity to comment on potentially adverse credibility 
"ndings arising from other inconsistencies (for example, inconsistencies between the applicant’s statements 
and submitted documentary evidence, COI or other evidence obtained by the determining authority by its 
own means). UNHCR was informed that dra% internal guidelines encourage interviewers to raise issues 
that may be the source of potentially adverse credibility "ndings during the personal interview, but these 
are not legally binding.216

Similarly, UK guidance on asylum interviews requires interviewers to raise apparent inconsistencies during 
the personal interview:

“  If, in the interview, a claimed material fact appears to be inconsistent with either the applicant’s previous 
evidence or with generally known facts, or if what is being said appears to make no sense, he must be 
asked to explain or clarify this. If the applicant is not asked to explain and the application is then refused 
on credibility grounds, it will make for a weaker argument at the decision and appeal stage.”217

Furthermore, UK policy guidance on credibility provides: 

“  At interview an applicant should be given the opportunity to explain their claim to a level of detail which 
a person who experienced a given incident might reasonably be expected to recall. %is includes providing 
an opportunity to explain or clarify inconsistencies in their account or with generally known facts about 
the country of origin and issues around the validity of documents submitted in support of the claim.”218

However, at the time of UNHCR’s research, where there was independent country information that clearly 
contradicted material facts provided by the applicant, the UK guidance on credibility did not require 
decision-makers to put such contradictions to the applicant at the personal interview.219

In this regard, it is worth noting that the EAC similarly makes an exception to the rule where an inconsistency 
is identi"ed a%er the personal interview: 

“  Where there is an inconsistency, you should, put this to the applicant to give them the opportunity 
to explain their response. In some cases such inconsistencies between the applicant’s statements and 
known information may not be discovered until a#er the asylum interview. In such a situation it 
may be appropriate to make a negative credibility !nding but care should be used in using such an 
inconsistency.”220

215  Meeting with the Commissioner-General of the CGRA/CGVS, 31 August 2012. J Milquet, M Wathelet, �Arrêté royal du 18 
août 2010 modifiant l�arrêté royal du 11 juillet 2003 fixant la procédure devant le Commissariat général aux réfugiés et aux 
apatrides ainsi que son fonctionnement: Rapport au Roi’, Moniteur Belge (The Belgian official journal), no. 268 (3 September), 
pp. 56342–50, 2010, and in particular p. 56347: “Comme l’agent ne peut pas être tenu de confronter le demandeur d’asile à 
des contradictions susceptibles de n’apparaître qu’ultérieurement, seules celles qui apparaissent à l’agent au cours même de 
l’audition doivent être soumises pour réaction éventuelle au demandeur d’asile. Le fait de devoir confronter le demandeur à 
certaines contradictions n’implique pas que ce dernier doive être reconvoqué pour une nouvelle audition. Cet article n’interdit 
par ailleurs pas au Commissaire général de fonder une décision sur une contradiction à laquelle le demandeur n’a pas été 
confrontée.” 

216  Meeting with the CGRA/CGVS, 7 June 2012. It should also be noted that the ‘Interview Charter’ also encourages the 
interviewer to address statements which appear contradictory, implausible, hesitant or evasive, although this document is not 
legally binding. See CGRA/CGVS, Interview Charter, January 2011, p. 14.

217  UKBA, Asylum Instructions, Considering the Asylum Interview, March 2012, para. 4.1.
218  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012; UKBA, Asylum 

Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010 stated: “The decision maker 
must try to ensure that any inconsistencies in the claim are put to the applicant during the interview so that he has an 
opportunity to explain them. Any explanation given should then be acknowledged and considered in the overall assessment of 
internal credibility.”

219  This was previously required in the UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing 
Credibility, July 2010, which stated: “However where there is objective country information that clearly contradicts the 
material facts, this is likely to result in a negative credibility finding. Decision makers should try to put such contradictions to 
the applicant at the asylum interview to allow him an opportunity to account for this discrepancy.”

220  EAC Module 7, sections 3.2.6 and 3.2.8.
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UNHCR understands that Member States are mindful of the time and "nancial resources required to 
conduct the examination of applications for international protection. However, it is in the interests of both 
applicants and Member States to ensure that "rst instance decision-making is fair, just and that fundamental 
human rights are upheld. !is may require the determining authorities to o$er a further personal interview 
or otherwise provide a means of allowing an applicant to provide an explanation for apparent inconsistencies 
before a "nal decision is taken on the application.

UNHCR welcomes national guidance requiring interviewers to raise matters during the personal interview 
that may be the source of adverse credibility "ndings. However, a problem arises where the interviewer/
decision-maker may only become aware of inconsistencies a%er the personal interview. !is may be because 
the interviewer/decision-maker is able to scrutinize the applicant’s statements and available documentary or 
other evidence more thoroughly a%er the personal interview; or because the applicant’s statements appear 
to run counter to evidence – such as COI, other speci"c information, or the results of analyses of language 
and/or documentation – obtained a%er the personal interview. 

!e UK Asylum Immigration Tribunal has stated that, arguably, it would be unsafe to base adverse credibility 
"ndings on contradictions over certain minor or peripheral points that have never been put to the applicant 
and are not central to the whole basis of the case.221 

In the Netherlands, Article 4:7 General Administrative Law Act states:

“  1. Before refusing all or part of an application for an individual decision an administrative authority 
shall give the applicant the opportunity to express his views if: a. the refusal would be based on 
information about facts and interests concerning the applicant, and b. this information di"ers from 
information the applicant has himself supplied on the matter. 2. Paragraph 1 does not apply if the 
di"erence from the application can only have minor signi!cance for the applicant.”222

As such, in cases where the decision-maker is minded to deny international protection, if a fact an applicant 
asserts is not accepted as credible because of an inconsistency with COI, then this should be stated in the 
intended decision provided to the applicant. !e applicant would thereby have an opportunity to o$er any 
explanation in a written opinion that is forwarded to the decision-maker for his or her consideration before 
a "nal decision is taken. !is should also be the case where the potentially adverse credibility "nding is 
based on an inconsistency with an individual report of the Ministry of Foreign A$airs.223 Where a "nding 
of a lack of credibility may be based on the result of language or document veri"cation analysis, the report 
of the language and/or document veri"cation analysis will be provided to the applicant. He or she in such 
cases can challenge the result of the analysis by submitting counter-evidence from another analysis or other 
information within six months.224 !e general procedure may be extended when the determining authority 
is noti"ed in a timely manner that the applicant intends to challenge the result.225 

221  AA (Credibility, Totality of evidence, Fair Trial) Sudan [2004] UKIAT 00152, 3 June 2004, para. 11; It should also be noted 
that national legislation in the UK requires the decision-maker to take into account particular behaviours as damaging 
the applicant’s credibility; see Section 8, Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. Some of the 
behaviours may only be taken into account in the absence of a reasonable explanation and, therefore, the decision-maker 
must provide the applicant with an opportunity to offer an explanation during the procedure; see section 8 (3) (a), (c), (d) and 
(e). For further discussion on applicant behaviour see Chapter 6 – Assessing the Applicant’s Behaviour.

222  Official translation from www.rijksoverheid.nl
223  Individual reports are conducted by the Ministry of Foreign Affairs on the request of the determining authorities. The source 

information of the individual report, containing reports of the conducted research, is sent to the Ministry of Immigration, 
Integration and Justice. Not all the sources may be revealed in order to protect the working methodology and the safety of 
individual sources. Since 2008 these source documents are sent to the applicant and his or her lawyer as well, in order to 
give the applicant the opportunity to challenge any finding as soon as possible. See IND Working Instruction 2010/10. The 
Public Access Act (WOB; Wet Openbaarheid Bestuur) offers legal grounds for the applicant to start a procedure to obtain 
any source information that the Ministry is not willing to reveal. However, there are no known cases in which such a request 
with reference to the Public Access Act has been granted. See for example the European Court of Human Rights, A. v. the 
Netherlands, no. 4900/06, 20 July 2010.

224  IND Working Instructions 2010/10.
225  In one case reviewed by UNHCR the period to submit the written opinion on the intended decision was extended three times 

in order to obtain the results of a second analysis of language. However, upon expiry of the third extension period, a final 
decision was taken without requesting the lawyer to submit the written opinion: SOM01FNP.
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It is positive that guidance in all three Member States surveyed encourages interviewers to raise apparent 
inconsistencies during the personal interview. However, in Belgium and the UK, a decision to reject an 
application for international protection may be based on an inconsistency, even though the applicant was 
not given the opportunity to explain the inconsistency during the asylum procedure. In the Netherlands, on 
the other hand, applicants are given the opportunity to comment on potentially adverse credibility "ndings 
when the determining authority is minded to reject the application for international protection.226

Given the individual and contextual circumstances that bear upon fact-"nding, it is very possible that an 
apparent inconsistency in the evidence provided by the applicant is not in fact real, but may be legitimately 
explained. As the credibility assessment should be based, as far as possible, on reliable evidence, it is 
of cardinal importance that the determining authority a$ords applicants a reasonable opportunity to 
address issues that may be the source of potentially signi"cant adverse credibility "ndings. Moreover, any 
explanations o$ered by the applicant should be considered before a "nal decision is taken on the application.

Conducting a fair and objective credibility assessment may require the determining authority to conduct a 
further interview with the applicant or otherwise provide the applicant with an opportunity to submit an 
explanation. Providing the applicant with the opportunity to clarify any apparent inconsistencies, omissions 
or implausibilities before a decision is made reduces the chances of a &awed credibility assessment as long 
as any explanation is given full consideration. 

4.3.2 Cooperation requirement

It should be mentioned that it is critical that applicants also have an e$ective opportunity to review the 
written reports of any interviews conducted and submit any corrections or additional information and 
other evidence.227 !e interview record is likely to be the primary source of evidence and, therefore, the 
primary basis for the assessment of credibility. An apparent inconsistency may result from an erroneous 
recording or mis-translation of the applicant’s statements. An apparent lack of detail or omission may be 
due to not recording or translating all the statements made by the applicant. !e scope for such errors is 
particularly acute when only a summary of the applicant’s statements is recorded. A$ording the applicant 
a reasonable and e$ective opportunity to review the record of the interview ensures an opportunity to 
identify and rectify any such errors. !is is also an expression of the duty to cooperate set out in Article 4 (1) 
QD and the duty to exercise rigorous scrutiny.228 An audio recording of the personal interview or verbatim 
transcript may also assist to prevent disputes about what the applicant and, if present, interpreter said or 
did not say during the interview.

226  If not addressed during the personal interview, applicants have the opportunity to address perceived inconsistencies in 
the written report submitted in response to the ‘intended decision’. AFG01MNP, AFG03FNP, AFG04MNP , IRN01FNP, 
IRN02MNP, IRQ01FNP, IRQ02FNP, IRQ01MNP, IRQ05MNP, SOM03MNP, IRN01MNP, IRQ03MNP.

227  UNHCR, APD Study, March 2010. 
228  In this regard, it is perhaps worth highlighting that the Dutch asylum procedure offers applicants, assisted by their legal 

adviser, a procedural day within which to review the report of the initial interview and an additional procedural day within 
which to review the report of the personal interview, and submit any corrections and additional information: Article 3.113 
Section 3 Aliens Decree 2000. In the IND Aliens Act Implementation Guidelines (2010) Vc 2000 C12/1 the term ‘corrections 
and additions’ is explicitly mentioned. The time frame of the General Asylum Procedure may be extended in very specific 
circumstances. If more time is required for an appropriate examination, the application may be referred to the prolonged 
procedure in which a decision should be taken within six months.
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In a recent judgment, the CJEU ruled that Member States’ duty to cooperate with an applicant, pursuant to 
the second sentence of Article 4 (1) QD:

“  cannot be interpreted as meaning that, where a foreign national requests subsidiary protection status 
a#er he has been refused refugee status and the competent national authority is minded to reject that 
second application as well, the authority is on that basis obliged – before adopting its decision – to 
inform the applicant that it proposes to reject his application and notify him of the arguments on which it 
intends to base its rejection, so as to enable him to make known his views in that regard.”229

It is important that the applicant is given the opportunity to know of and comment on any signi"cant 
inconsistency that may be relied upon to support a "nding of a lack of credibility, so that he or she can 
address the accuracy, time-appropriateness, and/or relevance of the information obtained.230 In this 
regard, it needs to be borne in mind that COI may not be precise, comprehensive, or inclusive of di$erent 
perspectives (for example gender, age, sexual orientation and/or gender identity) and di$erent sources of 
COI may themselves be contradictory or bear discrepancies.

UNHCR’s research indicated that the extent to which an applicant is a$orded the opportunity to address 
potentially signi"cant adverse credibility "ndings during the "rst instance procedures varies from Member 
State to Member State. In a signi"cant number of decisions reviewed in this research, negative credibility 
"ndings were based on inconsistencies, which the applicant had not been given the opportunity to 
address during the procedure. As such, the applicant was not able to provide an explanation or mitigating 
circumstances before a "nal decision was taken. !is would appear to be at odds with the principle of the 
right to be heard and of defence, which is to ensure that the applicant is able to submit observations and 
correct any errors and the competent authority is able to take into account all relevant information before 
a decision is taken.231 

UNHCR is of the view that providing an applicant with an opportunity to refute, explain, or assert mitigating 
circumstances in relation to an apparent inconsistency before a "nal decision is taken is part of the process 
of establishing the facts. It therefore falls within the ambit of Article 4 (1) QD, which concerns, as stated 
by the CJEU, “the determination of the facts and circumstances qua evidence which may substantiate the 
asylum application.”232 As such, o$ering such an opportunity is an expression of the Member States’ duty 
to cooperate with the applicant in the assessment of the relevant elements of the application pursuant to 
Article 4 (1) QD. It is of concern that guidance suggests that it may be appropriate to reach a negative 
credibility "nding without a$ording the applicant the opportunity to explain the apparent inconsistency. 

229  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
74.

230  UNHCR, Building in Quality: A Manual on Building a High Quality Asylum System, September 2011, section 1:26.
231  Sopropé – Organizacões de Calcado Lda v. Fazenda Publica, C-349/07, CJEU, 18 December 2008, para. 49.
232  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney-General, C-277/11, CJEU, 22 November 2012, para. 

68: “It is thus clear that Article 4 (1) of Directive 2004/83 relates only to the first stage mentioned in paragraph 64 of this 
judgment, concerning the determination of the facts and circumstances qua evidence which may substantiate the asylum 
application.”
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4.4 "e determining authority’s duty to gather evidence 
bearing on the application by its own means
!e duty to submit elements in support of an application for international protection lies in principle with 
the applicant, but “it may be for the examiner to use all the means at his disposal to produce the necessary 
evidence in support of the application”.233 Moreover, due to the individual and contextual circumstances of 
certain applicants, the determining authority may need to assume greater responsibility to gather evidence 
with respect to the application by its own means.234

!e need to gather relevant COI is recognized in the laws and guidance of the three Member States surveyed. 
In Belgium, national legislation includes references to gathering information from di$erent sources such as 
UNHCR.235 A number of support services are available to decision-makers,236 namely the Documentation 
and Research Centre (CEDOCA),237 the Legal Service238 and the Psychological Evaluation Unit.239 As 
previously stated, Belgian jurisprudence a#rms that the burden of proof lies with the applicant.240 !e 
Belgian Dutch language chamber of the appeal authority has o%en stated that it is not the duty of the 
determining authority to "ll in the gaps in the evidence of the applicant.241 On the other hand, UNHCR 
is aware of a decision of CCE/RVV, which stated that there is such a duty where an applicant cooperates 
su#ciently and where the oral evidence provided is truthful and coherent.242 CCE/RVV has also held that 
the legal principle of the ‘duty of care’ obliges the determining authority to ensure that its decisions are based 
on correct fact-"nding and in certain circumstances this will require action on the part of the authority to 
obtain su#cient information before taking a decision.243 On occasion, CCE/RVV has recognized that the 

233  UNHCR, Handbook, para. 196; UNHCR, Note on Burden and Standard of Proof, para. 6.
234  For example, this may be particularly relevant when the applicant is a child. In this regard, see UNHCR, Handbook, para. 

217 and UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims under Articles 1(A)2 and 1(F) of the 
1951 Convention and/or 1967 Protocol relating to the Status of Refugees, 22 December 2009, HCR/GIP/09/08 (hereinafter 
UNHCR, Guidelines No. 8): “Although the burden of proof usually is shared between the examiner and the applicant in adult 
claims, it may be necessary for an examiner to assume a greater burden of proof in children’s claims, especially if the child 
concerned is unaccompanied.” It may also be relevant with regard to applicants with mental health problems. See UNHCR 
Handbook para. 210 on mentally disturbed persons: “It will, in any event, be necessary to lighten the burden of proof 
normally incumbent upon the applicant, and information that cannot easily be obtained from the applicant may have to be 
sought elsewhere”. Article 12 (3) APD: “The personal interview may also be omitted where it is not reasonably practicable, 
in particular where the competent authority is of the opinion that the applicant is unfit or unable to be interviewed owing 
to enduring circumstances beyond his/her control. When in doubt, Member States may require a medical or psychological 
certificate.” Also, in cases where the applicant’s sexual orientation and/or gender identity is a material fact. UNHCR, 
Guidelines No. 9 and UNHCR, Guidelines No. 1, para. 37.

235  For example, Aliens Act, Article 57/6/1 and Article 57/7.
236  Article 3 of the Royal Decree on Immigration Department procedures.
237  In 2011, CEDOCA answered 1,758 case-related questions. At the end of 2011 the documentary intranet called ‘Glo.be’ 

contained 240,000 documents. CGRA/CGRS, 2011 Annual Report.
238  CGRA/CGRS, 2011 Annual Report, p. 17 (23).
239  CGRA/CGRS, 2011 Annual Report, pp. 5–6 (11–12).
240  Conseil du Contentieux des Etrangers, Rapport Annuel 2009–2010, p. 71. e.g. CCE/RVV 69.017, 21.10.2011: “Waar 

verzoekster in haar verzoekschrift (zie p. 6) aanvoert dat er een ‘gedeelde bewijslast tussen de kandidaat-vluchteling en 
de asielinstanties die over zijn aanvraag moeten oordelen’ bestaat, herhaalt de Raad dat de bewijslast in beginsel bij de 
kandidaat-vluchteling berust die in de mate van het mogelijke elementen dient aan te brengen ter staving van zijn relaas en 
bij het ontbreken van dergelijke elementen, hiervoor een aannemelijke verklaring dient te geven. Het is vervolgens de taak van 
de persoon die de erkenning van de hoedanigheid van vluchteling moet onderzoeken om de waarde van de bewijselementen 
en de geloofwaardigheid van de verklaringen van de kandidaat-vluchteling te beoordelen”. See also Belgian Council of State 
139.515, 19.01.2005; Belgian Council of State 163.124, 04.10.2006; Belgian Council of State 190.508, 16.02.2009.

241  CCE/RVV 69.519, 28.10.2011 : “De commissaris-generaal moet niet bewijzen dat de feiten onwaar zouden zijn en het 
is evenmin zijn taak om zelf de lacunes in de bewijsvoering van de vreemdeling op te vullen”; similar: CCE/RVV 73.834, 
24.01.2012; CCE/RVV 70.439, 22.11.2011; CCE/RVV 73.798, 23.01.2012; CCE/RVV 74.347, 31.01.2012; CCE/RVV 22.422, 
30.01.2009; CCE/RVV 15.335, 29.08.2008; CCE/RVV 72.597, 23.12.2011. All of these decisions refer to case law of the 
Council of State under the old asylum prodecure: “Bovendien verplicht geen enkele bepaling of beginsel de met het 
onderzoek van de asielaanvraag belaste instanties om de vreemdeling bij te staan in zijn inspanningen om het statuut van 
vluchteling te bekomen en de lacunes in diens bewijsvoering zelf op te vullen (RvS 16 november 2006, nr. 164.792).”

242  CCE/RVV 66.037, 1 September 2011.
243  CCE/RVV 61.581, 16 May 2011.
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determining authority is a specialized agency with a documentation and research service at its disposal; and 
therefore it has held that the determining authority could have made greater e$orts to obtain information.244

In the Netherlands, the determining authority may gather evidence in the form of a language analysis, age 
assessment, or DNA test to verify family ties, or by requesting an individual report from the Ministry of 
Foreign A$airs, but this is not obligatory.245 !e guidance states that, in principle, evidence obtained during 
the interviews with the applicant should be su#cient information upon which to base a decision and that 
additional research should be reduced to a minimum, being required only when really necessary in order 
to decide on an application.246 Despite this guidance, from the cases reviewed across the three Member 
States, it appeared evident that more documentation veri"cation procedures and language analyses were 
conducted in the Netherlands than in the other two Member States of focus.247

In reviewing case "les in the Netherlands, UNHCR noted that in some cases decision-makers took steps 
to obtain evidence that supported the application, but in other apparently similar cases they did not on 
the grounds that it was the duty of the applicant to adduce the evidence. For instance, in cases where the 
applicant had not submitted documentary evidence supporting their asserted country of origin or place 
of habitual residence, and therefore there was an element of doubt regarding their origin, some applicants 
were o$ered a language analysis,248 whereas others were not.249 Indeed, in one case it was explicitly stated 
that a language analysis was not o$ered because it is the applicant’s duty to adduce evidence of his country 
of origin.250 In three cases reviewed,251 the applicants submitted evidence that could have been veri"ed by 
requesting an individual report from the Ministry of Foreign A$airs, but such a request was not made and 
in one of those cases the decision-maker explicitly stated that it was the duty of the applicant to adduce 
further evidence.252

UNHCR has commented further that 

“  [i]n view of the particularities of a refugee’s situation, the adjudicator shares the duty to ascertain and 
evaluate all the relevant facts. %is is achieved, to a large extent, by the adjudicator being familiar with 
the objective situation in the country of origin concerned, being aware of relevant matters of common 
knowledge, guiding the applicant in providing relevant information and adequately verifying facts 
alleged which can be substantiated”253 (emphasis added).

Moreover, due to the individual and contextual circumstances of certain applicants, the determining 
authority may need to assume greater responsibility to gather evidence with respect to the application by 
its own means. 

244  CCE/RVV 64.539, 08.07.2011.
245  IND Aliens Act Implementation Guidelines (2010) Vc 2000 C14/6.2 (in the version of WBV 2010/10); and IND Working 

Instructions 2010/14, para. 4.1.
246  IND Working Instructions 2010/10, para. 4.
247  In 2011, 141 requests were made for an individual report and 52 individual reports were produced. The number of requested 

individual reports was provided by the Immigration and Nationality Department Information and Analysis Centre (INDIAC), and 
the Advisory Committee on Migration Affairs (Advies Commissie Vreemdelingen zaken (ACVZ)) refers to statistics obtained 
from the Office for Country Information and Language Analysis (Bureau Land en Taal (BLT)) regarding the number of official 
individual reports produced. The BLT is a department working within the Immigration Service that supports decision-makers 
in the provision of country of origin information and organizing language analyses in individual cases.

248  IRQ01FAP, SOM01MAP, SOM01FNP.
249  SOM01MNP , SOM02MNP.
250  SOM01MNP.
251  IRQ01MNP (the applicant submitted photos of the explosion of his shop. This fact could be checked in Iraq), IRN01MNP (the 

applicant submitted photos showing that his house had been sealed and written statements of witnesses testifying to this 
fact. These facts could have been checked in Iran). IRN03MBP.

252  IRN01MNP.
253  UNHCR, Note on Burden and Standard of Proof, para. 6.
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For instance, with regard to applicants with mental health problems, the UNHCR Handbook states: “It 
will, in any event, be necessary to lighten the burden of proof normally incumbent upon the applicant, and 
information that cannot easily be obtained from the applicant may have to be sought elsewhere.”254

Given how inherently di#cult it is for applicants to provide information and support their statements 
with documentary and other evidence, and given the greater resources generally available to determining 
authorities for gathering evidence by comparison with those of the applicant, it is suggested that determining 
authorities may be required to produce evidence bearing on the application through their own means. !is 
is pursuant to its duty to cooperate under Article 4 (1) QD, its duty to take into account COI under Article 
4 (3) QD, its duty to dispel any doubts regarding the credibility of asserted material facts and to conduct 
a rigorous examination under Article 2 and 3 ECHR. Following a reference to the CJEU for a preliminary 
ruling regarding the scope of Member States’ duty of cooperation pursuant to Article 4 (1) QD, the CJEU 
stated:

“  %is requirement that the Member State cooperate therefore means, in practical terms, that if, for any 
reason whatsoever, the elements provided by an applicant for international protection are not complete, 
up to date or relevant, it is necessary for the Member State concerned to cooperate actively with the 
applicant, at that stage of the procedure, so that all the elements needed to substantiate the application 
may be assembled. A Member State may also be better placed than an applicant to gain access to 
certain types of documents”255 (emphasis added).

!e EAC articulates the second sentence of Article 4 (1) QD as imposing a duty of investigation on Member 
States.256 !e EAC explains that this duty entails an active role in researching and using relevant information 
by obtaining, for instance, COI, data from visas, "les from family members, language testing, using 
appropriate internet sources, and making reasonable enquiries to verify information and documentary 
evidence while respecting the principle of con"dentiality.257

4.4.1 Gathering country of origin information (COI)

UNHCR’s review of case "les in one Member State revealed that, in many cases, no additional evidence 
was gathered or included in the case "le by the decision-maker beyond the evidence obtained from the 
applicant.258 In some case "les, a limited amount of general COI was included that related to only a fraction 
of the information and other evidence provided by the applicant.259 It was not possible to assess whether 
COI had been gathered impartially, for it was noted that, in those cases in which refugee status was refused, 
only COI supporting the non-credibility of asserted facts was included. In those cases in which refugee 
status was granted, only COI supporting the credibility of asserted facts was included in the case "le.

UNHCR noted in another Member State that in a number of cases no reference was made to relevant 
country reports of the Ministry of Foreign A$airs or country-speci"c policy.260 In one case, the COI was 
misapplied.261 UNHCR observed that o%en, COI was not referred to with regard to the credibility of speci"c 
material facts, but instead it was cited in general terms and in standard texts in the intended decision.

254  UNHCR, Handbook, para. 210 on mentally disturbed persons. Also, in cases where the applicant’s sexual orientation and/or 
gender identity is a material fact, see UNHCR, Guidelines No. 9, and UNHCR, Guidelines No. 1, para. 37.

255  M.M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C-277/11, CJEU, 22 November 2012, para. 
66. M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General (Opinion of Advocate General), C-277/11, 26 
April 2012, para. 67.

256  EAC Module 7, sections, 2.2.1, 2.2.7, and 2.2.9.
257  EAC Module 7, section 2.4.1.
258  For example: AFG05MSP, IRQ03FRS, IRQ07FSP, IRQ10M, DRC03M, DRC06M, DRC07F, DRC08F, DRC09F, DRC10F, 

GUI03FRS, GUI10F.
259  AFG05MSP, IRQ03FRS, IRQ07FSP, DRC03M, DRC06M, DRC07F, DRC08F, DRC09F, DRC10F, GUI03FRS.

260  AFG01FNP, AFG03FNP, AFG04MNP, IRQ01MNP, IRQ05MNP.
261  IRQ04MNP – on appeal the district court found that the applicant’s statement that men as well as women could face honour 

killings was consistent, rather than inconsistent (as found by the determining authority) with the COI.
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UNHCR’s review of case "les also revealed that there were no cases in which a COI request was made. 
However, in three cases within the sample, the decision-maker relied on archival information supplied in 
response to previous COI requests. !is information was outdated in relation to the facts asserted.262 

In a number of cases reviewed in one Member State, COI was obtained and cited.263 !is included the use 
of COI reports, Operational Guidance Notes (OGNs) and independent research conducted by decision-
makers. Among these cases, a few "les indicated that COI had been selectively used to support credibility 
"ndings.264 In these cases, parts of the COI report that supported the decision-maker’s overall view were 
cited, irrespective of the information that followed in other parts of the same report:

“  As the objective information above makes clear those Christians who openly evangelise or who are 
ordained as priests are most likely to attract the adverse attention of the Iranian authorities, while it is 
rare that ordinary members experience any problems, even obtaining jobs or passports. Furthermore 
those Muslims who have converted to Christianity live in the same way as those born to Christian 
parents and most Christian converts behave discreetly which generally avoids problems with the 
authorities. As such it is considered that if you return to Iran as a non-evangelising, ordinary Christian 
who is not a priest, you will not su"er persecution from the Iranian authorities.”265

!e summary of the independent material in the above paragraph overlooked the following paragraph in 
the same COI report:

“  %e persecution of Muslim converts to Christianity has re-escalated since 2005. %e Iranian police 
continue to detain apostates for brief periods and to pressurise them to recant their Christian faith and 
sign documents pledging they will stop attending Christian services and refrain from sharing their faith 
with others. %ere have also been increasing reports of apostates being denied exit at the borders, with 
the authorities con!scating their passports and requiring them to report to the courts to reclaim them. 
During the court hearings, they are coerced to recant their faith with threats of death penalty charges and 
cancellation of their travel documents.”266

!e main grounds of appeal in the above mentioned case concerned the selective reading of the COI report. 
In the subsequent appeal (which was allowed), the judge found the applicant to be entirely credible in 
light of the leading case law in this area and the balanced information available.267 Stakeholders expressed 
the view that in their experience sections of a COI report that undermined the applicant’s case were o%en 
quoted and highlighted while sections that corroborated the applicant’s account were ignored.268

Guidance for the determining authority in the UK provides: “%e decision maker is required to conduct 
research into the applicant’s country of origin to assess whether claims about past and present events are 
consistent with objective country information using, for example, information contained in Country of Origin 
Information Reports produced by COIS [countries of origin].”269

262  In IRQ10M the COI request was dated 2009; in SOM09M the COI request was dated 2007, and in AFG10F the COI request 
was dated 2008.

263  Some 28 cases reviewed. In just over a quarter of them, no country of origin information was cited.
264  IRN05M, IRQ04F, IRQ10M, SOM08M, SOM01F, IRN03M.
265  IRN05M, para. 13 of Refusal Letter.
266  United Kingdom: Home Office, Country of Origin Information Report – Iran, 28 June 2011, para. 19.47.
267  IRN05M, Appeal Determination.
268  Practitioners shared these views during a meeting held on 22 June 2012.
269  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 16; UKBA, 

Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.2, p. 15.
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Furthermore, the decision-maker may make a COI request270 and/or arrange for a language analysis test.271 
However, the guidelines do not provide decision-makers with the power to solicit other expert evidence of 
their own accord; this can only be suggested to the applicant or legal representative.

!e credibility of the applicant’s statements and other evidence submitted by the applicant has to be 
evaluated in light of what is generally known about the situation in the country of origin or place of habitual 
residence, as well as any speci"c COI.272

!e UNHCR Handbook states: “%e applicant’s statements cannot be considered in the abstract, and must be 
viewed in the context of the relevant background situation. Knowledge of conditions in the applicant’s country 
of origin – while not a primary objective – is an important element in assessing the applicant’s credibility.”273

!e determining authority, therefore, has a duty to obtain by its own means relevant general and speci"c COI. 
!e scope of this duty is set out in a number of provisions in the APD and QD.274 It is also duly highlighted 
in the EAC: “In general, as a decision-maker, you are expected to […] be informed about the situation in the 
country of origin.”275 As such, the decision-maker should obtain relevant, accurate, independent, impartial, 
reliable, and time-appropriate COI as a means to assess the credibility of the applicant’s statements.

In this regard, relevant COI should neither be ignored nor misapplied. !us, adhering to the principle 
of objectivity and impartiality, available COI that con"rms or supports and not just refute asserted facts 
should be obtained.276 In a recent seminar, participants commented on the apparent selective use of COI by 
determining authorities. Several examples were given of occasions when COI appeared to have been edited 
following its use in an application granting international protection, “which appears to undermine any claim 
that its function is purely investigative”.277

270  The UKBA intranet ‘Horizon’ describes this as the COI information: “COI service responds to specific enquiries for information 
that is not available in existing COI products. The answers to requests are archived on the country information and guidance 
pages of Horizon. COI service will respond to requests within three days, but if the request is urgent, or is an appeals or 
detained fast track case, it will respond within 24 hours. However, for some requests it may take longer to reply if it needs to 
make enquiries through the Foreign & Commonwealth Office, in which case it will tell you the likely response time.”

271  UKBA, Asylum Instructions, Language Analysis, February 2013.
272  R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010, para. 54; M.S.S. v. Belgium and Greece, no. 30696/09, ECtHR, 21 

January 2011.
273  UNHCR, Handbook, para. 42.
274  Article 8 (2) APD, Article 4 (5) (c) QD, Article 4 (3) QD; with reference to Article 4 (3) QD, the EAC, Module 7, section 2.2.10 

states: “Since the content of paragraph 3 needs to be taken into account in the assessment of the application – it is for the 
asylum authority to make sure that it is also covered by the investigation. Article 4 (3) can therefore be regarded as a 
burden placed on the Member State to investigate.”

275  EAC Module 7, section 2.4.3.
276  Article 8 (2) (a) APD. Pursuant to Article 8 (2) (a) APD, which requires Member States to ensure that applications are examined 

and decisions taken objectively and impartially, when the determining authority gathers evidence as part of its duty to 
assess the evidence submitted by the applicant, it must ensure that it gathers any available evidence that might confirm, 
and not just refute the facts or question the credibility of the applicant’s statements. See S. N. v. Ministry of Interior Supreme 
Administrative Court (Nejvy!!í správní soud), 6 Azs 235/2004–57, 21 December 2005: “[t]he applicant is not obliged to 
prove the persecution by other means than his own credible testimony. On the contrary, in case of doubts the administrative 
authority is obliged to gather all available evidence to refute or question the credibility of the applicant’s testimony.” It should 
be noted that although the judgment expressly refers to the obligation to gather evidence that might question or refute the 
credibility of the applicant, the general administrative law principle of material truth requires that the determining authority 
also obtains any evidence that might support the applicant’s credibility. Therefore the reference to ‘all available evidence’ 
should be considered in the light of this principle.

277  Refugee Law Initiative (RLI), ‘The Report of Proceedings of the Roundtable on Due Process Considerations relating to the 
Use of Country of Origin Information in Refugee Status Determination Procedures’, roundtable jointly hosted on by the 
Refugee Law Initiative (RLI), the International Association of Refugee Law Judges (IARLJ) and UNHCR, University of London, 
22 May 2012, p. 12.
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4.4.2 Gathering the facts and the principle of rigorous scrutiny

According to Dutch administrative law, the determining authority has a duty to examine an application 
carefully and thoroughly, and when “preparing an order an administrative authority shall gather the 
necessary information concerning the relevant facts and the interests to be weighed”.278 In the context of the 
determination of international protection needs, this includes the duty to gather relevant COI, for the 
determining authority must compare the applicant’s statements with all that is known from objective, 
independent and reliable sources about the situation in the country of origin or place of habitual residence, 
and with assessments based on interviews with other aliens in comparable situations.279

By way of illustration, in one case the European Court of Human Rights held that the determining authority 
ought to have directed that an expert opinion be obtained on the probable cause of the applicant’s scars. 
!is was required in circumstances where he had made out a prima facie case concerning their origin by 
providing medical evidence that was consistent with his statements: “While the burden of proof, in principle, 
rests on the applicant, the Court disagrees with the Government’s view that it was incumbent upon him [the 
applicant] to produce such expert opinion.”280

In another case, the European Court of Human Rights found that the national authorities had rejected 
documentary evidence that applicants had submitted in support of their application without su#cient 
investigation and that this was at odds with the close and rigorous scrutiny required.281

!e Court observed that the determining authority had had doubts about the credibility of the applicants’ 
claims to be Afghan nationals belonging to a Sikh minority. !e applicants had arrived in Belgium with 
false passports, which they claimed had been arranged by a smuggler to whom they had given their original 
passports. However, they claimed to have submitted an original taskara (Afghan identity document) and 
copies of their original passports to the determining authority as evidence of their identity and nationality. 
!e determining authority rejected the application on the grounds that the asserted Afghan nationality 
was not credible. !is adverse credibility "nding was based on one applicant’s insu#cient knowledge of 
Afghanistan and the Pashto language, but without any additional investigation, such as the authentication 
of the documentary evidence submitted by the applicants. On appeal, the appellants had also submitted 
an email message from UNHCR in New Delhi, which stated, among other things, that the applicant had a 
valid Afghan passport issued by the Afghan Embassy in New Delhi and that the applicants had been under 
the protection of UNHCR in India. Copies of UNHCR attestations were also submitted. However, this 
documentation was not given any probative value on the grounds that it was considered easy to falsify such 
documents, and that the appellants had not provided the original passport.

!e Court held that the national authorities’ dismissal of the documentary evidence as non-probative 
without verifying its authenticity – when this would have been easy to check with UNHCR – did not satisfy 
the duty of close and rigorous scrutiny expected of national authorities.282

278  Official translation of Article 3:2 of the General Administrative Law Act.
279  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.3 (in the version of WBV 2010/10). The official reports of 

the Ministry of Foreign Affairs are considered to be accurate and the main source of independent and impartial information. 
However, in case of any doubt regarding the accuracy or completeness of an official report, the decision-maker should 
gather information from other appropriate sources with particular attention being given to the official reports of other 
countries, international organizations and NGOs. It is also possible to request expert investigation by third persons.

280  R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010, para. 53.
281  Singh and Others v. Belgium, no. 33210/11 (Chamber judgment, final), ECtHR, 2 October 2012. Press Release issued by the 

Registrar of the Court, ECHR 362 (2012), 02.10.2012.
282  Singh and Others v. Belgium, no. 33210/11 (Chamber judgment, final), ECtHR, 2 October 2012, para. 104.

131

 C
ha

pt
er

 4
 

G
at

he
rin

g t
he

 F
ac

ts



!e European Court of Human Rights has emphasized that the assessment of a risk of treatment in violation 
of Articles 2 and/or 3 ECHR requires close and rigorous scrutiny.283 Hence, the assessment must be done in 
light of all the material placed before the Court or, if necessary, material obtained by its own means – propio 
motu.284 Moreover, although in principle it is for the applicant to adduce evidence in support of his or her 
application, where such evidence is adduced, it is for the national authorities to dispel any doubts about it.285

It can be concluded from the aforementioned pronouncements of the European Court of Human Rights 
that the duty of close and rigorous scrutiny means that when a determining authority identi"es an asserted 
material fact that can be con"rmed or refuted if the determining authority makes reasonable enquiries to 
obtain evidence, not doing so could amount to an error of law. If any asserted material fact or the authenticity 
of relevant documentary evidence may be relatively easily veri"ed by obtaining evidence from a reliable 
source or sources, then the duty of close and rigorous scrutiny requires the determining authority to do so 
where the credibility of the fact is in doubt.

In another case, the Court also noted that the obligation rested on the national authorities, and not on the 
applicant, to gather and verify relevant COI, including where this bears in favour of the applicant. It was 
found that the national authorities knew or ought to have known of the country conditions as the relevant 
facts were freely ascertainable from a number of sources.286

!is case law is particularly pertinent because applicants are o%en not in a position to adduce further 
evidence to dispel doubts regarding the credibility of asserted facts. By contrast, determining authorities 
may have the means and the resources to obtain evidence that is not accessible to applicants.

!e potential consequences on the part of determining authorities to not investigate the credibility of 
asserted facts carefully and diligently and, if necessary, to use the means at their disposal to produce relevant 
evidence was also starkly demonstrated in a case publicized in the British media in October 2012.

Reportedly, the determining authority rejected an application for protection by an Afghan applicant who 
claimed that he had formerly worked for the British armed forces as an interpreter in Afghanistan. He 
also asserted he had been injured in a Taliban attack that had killed a British serviceman and had been 
threatened with death if he returned to Afghanistan. !e application was rejected on the grounds that 
his asserted identity and employment were not considered credible. !e applicant had extensive bodily 

283  Shamayev and Others v. Georgia and Russia, no. 36378/02, ECtHR, 12 April 2005, para. 448: “The Court considers it 
important to point out that an applicant’s complaint alleging that his or her extradition would have consequences contrary 
to Articles 2 and 3 of the Convention must imperatively be subject to close scrutiny by a ‘national authority’.” M.S.S. v. 
Belgium and Greece, no. 30696/09, ECtHR, 21 January 2011, para. 387; M. and ors. v. Bulgaria, no. 41416/08, ECtHR, 26 
July 2011, para. 127; Chahal v. The United Kingdom, no. 70/1995/576/662, ECtHR, 15 November 1996; NA v. The United 
Kingdom, no. 25904/07, ECtHR, 17 July 2008, para. 111; Jabari v. Turkey, no. 40035/98, ECtHR, 11 July 2000; Yoh-Ekale 
Mwanje c. Belgique, no. 10486/10, ECtHR, 20 December 2011; Hirsi Jamaa and Others v. Italy, no. 27765/09, ECtHR, 23 
February 2012. See also, T Spijkerboer, ‘Stereotyping and acceleration: gender, procedural acceleration and marginalised 
judicial review in the Dutch asylum system’, Chapter 5, pp. 97–9, in G Noll, (ed.) Proof, Evidentiary Assessment and Credibility 
in Asylum Procedures, Leiden: Martinus Nijhoff, 2005.

284  Cruz Varas and Others v. Sweden, no. 46/1990/237/307, ECtHR, 20 March 1991, para. 75; Chahal v. The United Kingdom, 
no. 70/1995/576/662, ECtHR, 15 November 1996, para. 97; H.L.R. v. France, no. 24573/94, ECtHR, 29 April 1997, para. 37; 
Salah Sheekh v. The Netherlands, no. 1948/04, ECtHR, 11 January 2007, para. 136; N. v. Finland, no. 38885/02, ECtHR, 26 
July 2005; Vilvarajah and Others v. The United Kingdom, no. 45/1990/236/302-306, ECtHR, 26 September 1991.

285  F.H. v. Sweden, no. 32621/06, ECtHR, 20 January 2009, para. 95: “In principle, the applicant has to adduce evidence capable 
of proving that there are substantial grounds for believing that, if the measure complained of were to be implemented, he 
would be exposed to a real risk of being subjected to treatment contrary to Article 3. Where such evidence is adduced, it is 
for the Government to dispel any doubts about it.”; NA. v. The United Kingdom, no. 25904/07, ECtHR, 17 July 2008, para. 
111; R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010; N. v. Sweden, no. 23505/09, ECtHR, 20 July 2010.

286  M.S.S. v. Belgium and Greece, no. 30696/09, ECtHR, 21 January 2011, para. 358: “the Court considers that at the time 
of the applicant’s expulsion the Belgian authorities knew or ought to have known that he had no guarantee that his asylum 
application would be seriously examined by the Greek authorities.” para. 359: “The Government argued that the applicant had 
not sufficiently individualised, before the Belgian authorities, the risk of having no access to the asylum procedure and being 
sent back by the Greek authorities. The Court considers, however, that it was in fact up to the Belgian authorities, faced with 
the situation described above, not merely to assume that the applicant would be treated in conformity with the Convention 
standards but, on the contrary, to first verify how the Greek authorities applied their legislation on asylum in practice.” para. 
366: the Court noted that “these facts were well known before the transfer of the applicant and were freely ascertainable from 
a wide number of sources.”
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scarring, which, he asserted, was caused by shrapnel wounds. He had also submitted documentary evidence 
including photographs of his treatment in a "eld hospital in Afghanistan, his British Army identity cards 
as well as references from British army o#cers. !e determining authority concluded that there was no 
evidence to indicate the cause of the scarring on the applicant’s body, that the documentary evidence 
submitted could have been forged and that the asserted facts were not credible on account of discrepancies 
in the ID cards. However, a journalist was able to "nd, within 20 minutes, two independent and reliable 
sources that were able to con"rm the applicant’s account. It was reported that the determining authority 
could have easily veri"ed the asserted material facts and authenticity of documents with the Ministry of 
Defence and other witnesses (formerly) from the military in the UK.287 Following widespread publicity of 
the case, the determining authority decided to review the application and protection has reportedly since 
been granted.288

287  Newsnight programme broadcast by the BBC on 2 October 2012. See also http://www.bbc.co.uk/news/uk-england-
leicestershire-20058317; http://www.bbc.co.uk/news/uk-england-leicestershire-19826818; http://www.dailymail.co.uk/news/
article-2211760/Asylum-application-rejected-Afghan-interpreter-blown-Taliban-patrol-British-troops.html. 

288  http://www.thisisleicestershire.co.uk/Afghan-interpreter-stay-Leicester-UK-Border/story-17158615-detail/story.html
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5.   
Conclusion

While the duty to substantiate the application rests with the applicant, it only does so ‘in principle’. !e 
inherent di#culties facing applicants seeking to provide information and to support their statements with 
documentary and other evidence may require the determining authority to gather evidence and speci"c 
information bearing on the asserted relevant facts by its own means, including any evidence that supports 
the asserted facts. 

UNHCR stresses that the applicant’s duty to substantiate the application does not entail a duty to provide 
documentary or other evidence in support of every material fact asserted by the applicant, and that the 
statements of the applicant constitute evidence capable of substantiating an application and should be 
assessed with regard to credibility. 

It is critical that decision-makers take into account the applicant’s individual and contextual circumstances, 
including the circumstances in the country of origin or place of habitual residence, when determining what 
documentary evidence an applicant can reasonably be expected to submit and in assessing whether an 
explanation for a lack of documentary evidence is satisfactory.

As for the decision-maker’s duty to cooperate in gathering the facts of the application, this entails: the 
provision of information and guidance to the applicant with regard to his or her duty to substantiate the 
application and how to discharge this duty; the use of appropriate questioning during the interview to guide 
the provision of statements and other evidence by the applicant; the opportunity for the applicant to clarify 
any potential adverse credibility "ndings before a decision is made; and the use of all means at the decision-
maker’s disposal to gather relevant evidence bearing on the application, including, where necessary, in 
support of the application.

A number of compelling factors may necessitate this duty to be active and communicated in many cases. 
!ese include the larger number of resources generally available to the determining authority; the shared 
duty of the determining authority to ascertain and evaluate all the relevant facts; the duty of the determining 
authority to conduct a thorough and rigorous assessment to dispel doubts about the credibility of asserted 
facts; and the gravity of the possible consequences of an erroneous determination. !ese elements may 
require the authorities to take active steps to gather such evidence in order to ensure an accurate assessment 
of the claim. 
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1.   
Introduction

Member States are obliged to ensure that applications for international protection are examined and 
decisions are taken individually, objectively and impartially.1 However, there is no infallible and fully 
objective means to determine whether an applicant’s statements are genuine. In an e$ort to promote an 
e$ective and structured approach, and to minimize the scope for subjectivity in assessing the credibility 
of the material facts asserted by the applicant, international and national legal jurisdictions have utilized 
credibility indicators against which the applicant’s statements and any other evidence submitted are assessed.

!e study has highlighted and con"rmed some of the inherent challenges in the e$ective use of credibility 
indicators, which are, necessarily, based on assumptions about human memory, behaviour, attitudes, 
perceptions of and responses to risk, and about how a truthful account is expected to be presented.2 Some 
of these assumptions may be incorrect in individual cases and may re&ect an inadequately informed 
understanding of the applicant’s individual and contextual circumstances, in particular how these 
circumstances may a$ect memory and behaviour.

!is chapter therefore considers the main indicators found to be used in the assessment of credibility by 
decision-makers, and highlights how these are interpreted in state practice. !e sections below provide 
some insights into the meaning of these indicators, the assumptions that underlie them, some of the factors 
that need to be taken into account, and other key issues relating to implementation.

1  Article 8 (2) APD: “Member States shall ensure that: (a) applications are examined and decisions are taken individually, 
objectively and impartially.”

2  J Herlihy, K Gleeson, S Turner, ‘What Assumptions about Human Behaviour Underlie Asylum Judgments?’, International 
Journal of Refugee Law, vol. 22, no. 3, 2010, p 351–66 at 351.
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2.  Su#ciency of Detail  
and Speci"city

!is indicator requires the decision-maker to assess whether the level and nature of the detail provided by 
the applicant re&ects what would reasonably be expected from someone with the claimed individual and 
contextual circumstances (that is his or her age, gender, region of origin, education, and so forth), who is 
giving a genuine personal experience.3

!e assumption underlying this indicator is that a person who is relating a lived experience will be able to 
recall and recount an experience in greater detail – including for example sensory details such as what he 
or she saw, heard, thought, or felt, about an event – than someone who has not had this experience.4 !is 
then translates into the assumption that vagueness, brevity, or an inability to provide information about 
asserted material facts may, when the individual and contextual circumstances of the applicant have not 
been appropriately taken into account, be considered to cast doubt on the credibility of the asserted facts.5

!is section therefore looks at the state practice on su#ciency of details, how the applicant’s individual 
and contextual circumstances may impact the level of detail provided, and how memory as well as shame 
and stigma may need to be taken into account in relation to this indicator. Last, the section focuses on 
the ‘questions of general knowledge’ devised by some states and how su#ciency of detail is used in the 
assessment of the applicant’s responses.

2.1 Policy framework on su#ciency of details
In the Netherlands, policy guidance for the determining authority explicitly states that in assessing whether 
the applicant’s statements are credible, it should be determined, among other things, whether the applicant 
answered questions as fully as possible and can provide su#cient information, that is, information that he 
or she should reasonably be able to give on relevant events and circumstances. !e guidance further states 
that it may be concluded that the statements are not considered consistent and plausible if the applicant 
makes vague and short statements.6

Similarly, UK policy guidance states that the “level of detail with which an applicant sets out his claims about 
the past and present is a factor which may in$uence a decision maker when assessing internal credibility.”7 
Further, it usefully highlights that:

3  A.S. v. Sweden, CAT/C/25/D/149/1999, 15 February 2001, para. 8.6.
4  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p.15; and UKBA, 

Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 14, which provides that: “It is 
reasonable to expect, subject to mitigating circumstances, that an applicant relating an experience that occurred to them will 
be more expressive and include sensory details such as what they saw, heard, felt or thought about an event, than someone 
who has not had this experience.” See also EAC, Module 7, section 3.2.

5  Achmadov and Bagurova v. Sweden, no. 34081/05, ECtHR, 10 July 2007, p. 20: “The Court notes in this respect, as pointed 
out by the Government, that no specific details have been provided regarding the alleged ill-treatment to which the applicants 
maintained that they were subjected before January 2002.”

6  IND Working Instruction 2010/14, paragraph 4.1 (c).
7  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 15; UKBA, 

Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p.13; See also UKBA, Asylum 
Instructions, Gender Issues in the Asylum Claim, September 2010, section 7.2 and UKBA, Asylum Instructions, Conducting 
the Asylum Interview, March 2012, section 4.3 (v4.5).



“  decision makers should be aware of any mitigating reasons why an applicant is […] unable to provide 
detail, or delays in providing details of material facts. %ese reasons should be taken into account when 
considering the credibility of a claim and must be included in the reasoning given in the subsequent 
decision. Factors may include the following (the list is not exhaustive): age; gender; mental health issues; 
mental or emotional trauma; fear and/or mistrust of authorities; feelings of shame; painful memories 
particularly those of a sexual nature and cultural implications. It is also important to consider whether a 
particular line of questioning was reasonable.”

Although the guidance goes on to state that, “[n]otwithstanding any mitigating circumstances, it is a reasonable 
expectation for an applicant to recount an event to the level of detail that can be reasonably expected of an 
individual who has experienced the claimed event,”8 UNHCR’s review of case "les in the three EU Member 
States of focus con"rmed that su#ciency of detail and speci"city is used in practice as an indicator of the 
credibility of applicants’ statements.9

2.2 Memory and su#ciency of details
!e way human beings record, store, and retrieve memories may also have an impact on the level of 
detail and the speci"city of information that an applicant provides in his or her statements. In this regard, 
decision-makers must be careful to ensure that they do not have unreasonable expectations regarding what 
applicants should remember.

Empirical evidence indicates that temporal details, such as dates, frequency, duration, and sequence, are 
extremely di#cult for anyone – not just applicants for international protection – to recall with any accuracy, 
if at all, even with regard to signi"cant or traumatic events.10 Likewise, the fact that an event or a person is 
signi"cant or considered to be ‘memorable’ does not necessarily mean that details will be remembered.11

!is would suggest that decision-makers should not assume that an inability to recall a date; or the number 
of times something occurred; or the frequency with which it occurred; or how long something lasted; or the 
exact order in which events occurred; is necessarily indicative of a lack of credibility.12 However, UNHCR’s 
research found that some decision-makers may be disregarding existing scienti"c evidence about memory 
in their expectations of what applicants should remember.

For instance, an inability to recall temporal information would be considered indicative of a lack of 
credibility. For example, one decision-maker informed UNHCR that if the applicant is well-educated, he or 
she is expected to give exact dates about the events recounted, whereas this decision-maker did not expect 
accurate recall of dates from those with less education.13

8  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p.13.
9  For example: AFG01MRS; AFG02MRS; AFG03FRS; AFG04MSP; AFG05MSP; AFG07M; AFG09M; IRQ08FSP; DRC03M; 

DRC05M; DRC06M; DRC07F; DRC08F; DRC09F; GUI01MRS; GUI04M; GUI05M; GUI06M; GUI08M; GUI09M; IRQ01MBP, 
AFG02FNP, AFG03MNP, AFG04MNP, AFG05MNP, IRN01FNP, IRN01MNP, IRN02MNP, IRQ02FNP, IRQ01MNP, IRQ02MNP, 
IRQ04MNP, IRQ05MNP, SOM01FNP, SOM02FNP, IRQ06MRS, SOM09M, AFG07M, AFG09F, AFG10F.

10  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no.4, 2010, p 469–511 at p. 469.

11  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no.4, 2010, p 469–511 at p. 484.

12  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511; see also J Cohen, ‘Errors of Recall and Credibility of Testimony: Can Omissions and Discrepancies 
in Successive Statements Reasonably Be Said to Undermine Credibility of Testimony’, Medico-Legal Journal, vol. 69, no. 
1, 2001, p 25–34. Decision-makers should bear in mind issues of cultural relativity. For example, certain ‘details’ relating to 
clock and calendar are emphasized in Western cultures but are not necessarily in other cultures.

13  INT08IRNM.
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In UNHCR’s review of case "les, it was noted that in a signi"cant number of cases the decision-maker 
considered the applicant’s inability to recall a date14 or duration15 as an indicator undermining credibility. For 
example, in the following case the applicant claimed to have received threats from a prominent individual 
in Afghanistan. !e decision stated:

“  It is considered that there are a number of issues regarding your claim. Firstly you were unable to state 
the date that X came to your house, just stating it was in Mizan. You were asked why you did not know 
and just stated ‘I don’t know what date was it.’ However it is reasonable to expect that you would know 
the date of such a signi!cant event in your life, the event you claim that led to you to leave Afghanistan 
and the fact that you were unable to state this date undermines your credibility.”16

Research also demonstrates that it is di#cult to recall verbal exchanges verbatim.17 Yet, UNHCR observed 
a case in which a discrepancy between the applicant and her son with regard to the exact wording used by 
men who had stopped them at a checkpoint was noted in the decision as one element undermining the 
credibility of the asserted fact.18 It may also be that the applicant comes from a culture where speci"city of 
memory is not valued or taught in the same ways as in Western cultures.19

Moreover, decision-makers should not expect applicants to know or remember proper names and details 
about common objects, such as the design of currency (coins and notes), identity documents, etc.20 People 
have a particularly poor visual memory for common objects because functional information is more 
important than visual or other sensory information.21 !is is particularly relevant when general knowledge 
questions are used to probe credibility, for example, asking applicants to describe common objects such as 
currency, identity cards, car licence plates, local buildings, or monuments. A failure to describe such objects 
is not necessarily indicative of a lack of credibility, but may simply be indicative of a failure to retain such 
information in memory. Yet, UNHCR observed that a failure to provide detailed responses to questions 
focusing on common objects was considered indicative of a lack of credibility.22

Empirical scienti"c evidence also suggests that decision-makers should not expect applicants to be able to 
accurately recall the details of repeated events accurately, as our memories of these tend to merge into a new 
generic or fused memories. Furthermore, in some cases, the memory of a more recent incident erases those 
of earlier yet similar ones.23 However, UNHCR observed cases in which applicants were expected to recall 
the details of repeated events.

By way of illustration, in one case reviewed, a female applicant claimed to have been sexually abused 
repeatedly from a young age. Her inability to recall dates and days was considered to contribute to a "nding 
of non-credibility with regard to this fact:

14  For example, AFG09M: it was noted that the applicant only remembered the month and not the exact date on which he was 
asked to participate in terrorist activities. Also: AFG05M, AFG07M, IRN05M, AFG10F, IRQ02M, SOM05M.

15  For example, IRQ02FNP: notwithstanding the applicant’s illiteracy, she was expected to provide details regarding dates, 
months and durations.

16  AFG10F.
17  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no.4, 2010, p 469–511 at 480. 
18  IRQ07FSP.
19  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 

Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.
20  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no.4, 2010, p 469–511 at 480. 
21  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no.4, 2010, p 469–511 at 480.
22  IRQ10M, SOM08M.
23  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no.4, 2010, p 469–511 at 481.
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“  You were also vague about the details. At your substantive interview, you admitted that you do not 
know the dates or days of the week when he abused you. You said that he tried to abuse you in Syria 
but were unable to say when or provide any details. It is therefore not accepted that you were sexually 
abused.”24

In this case, it was unclear from the written decision whether the decision-maker had taken into account 
any of the relevant individual and contextual circumstances, for example:
 •  the fact that dates, frequency, duration, and sequence are extremely di#cult for anyone to recall with 

any accuracy, if at all, even with regard to signi"cant or traumatic events;25

 •  the fact that when incidences are repeated, regardless of whether they are signi"cant or mundane, 
a generic memory fusing the separate speci"c instances may be formed.26 !is makes it extremely 
di#cult for anyone to recall separate incidences accurately that happened repeatedly;27

 •  the fact that the alleged incidences of sexual abuse took place over an extended period of time; and the 
impact of the passage of time on memory and normal forgetting;

 •  the approximate age of the applicant at the time when the abuse was alleged to have started, and the 
impact of age on memory;

 •  the fact that the applicant had claimed to be the victim of sexual violence, and the possible impact of 
trauma on memory (see below);28 and

 •  the possible impact of shame and stigma on testimony relating to sexual violence.29

Another apparent assumption is that traumatic experiences will be remembered clearly and in detail.30 
However, scienti"c empirical evidence demonstrates that memory of traumatic events can be signi"cantly 
impaired and, in some cases, there may be no memory at all.31 Post-traumatic stress disorder or other 
mental ill-health may explain vagueness and brevity. !is has been recognized by the Committee against 
Torture:

“  In the Committee’s view, the vagueness referred to by the State party can be seen as a result of the 
psychological vulnerability of the complainant mentioned in the report; moreover, the vagueness is not so 
signi!cant as to lead to the conclusion that the complainant lacks credibility.” 32

24  IRQ04F.
25  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no. 4, 2010, p 469–511 at 469.
26  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 

International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309 referring to F C Bartlett, Remembering: A Study in 
Experimental and Social Psychology, Cambridge: CUP, 1932; and J A List, ‘Age and Schematic Differences in Reliability of 
Eyewitness Testimony’, Development Psychology, vol. 22, no. 1, 1986, p 50–7.

27  S Bidrose, G S Goodman, ‘Testimony and Evidence: A Scientific Case Study of Memory for Child Sexual Abuse’, Applied 
Cognitive Psychology, vol. 14, no. 3, 2000, p 197–213 at p. 209.

28  Indeed, the interview record noted that the applicant had stated “I suffered a psychological condition and became 
frightened”: IRQ04F, Substantive Interview Record. See also, UKBA, Asylum Instructions, Gender Issues in the Asylum 
Claim, September 2010, section 8, (revised); Asylum Aid, Comisión Española de Ayuda al Refugiado (Spain – coordinator), 
France terre d’asile (France), Consiglio Italiano per i Rifugiati (Italy) and the Hungarian Helsinki Committee (Hungary), Gender 
Related Asylum Claims in Europe: Comparative Analysis of Law, Policies and Practice Focusing on Women in Nine EU 
Member States, May 2012, p 77–84; Asylum Aid, Lip-Service or Implementation: The Home Office Gender Guidance and 
Women’s Asylum Claims in the UK, March, 2006, p. 85; Legal Action for Women, et al., A ‘Bleak House’ for Our Times – An 
Investigation into Women’s Rights Violations at Yarl’s Wood Removal Centre, London: Crossroads Women’s Centre, 2005,  
p 6–7.

29  Swedish Migration Board (Migrationsverket), Gender-Based Persecution: Guidelines for Investigation and Evaluation of the 
Needs of Women for Protection, 28 March 2001, p. 14: “The description of a chain of events can be made less detailed or 
specific because a woman may not want to remind herself about all the details and circumstances. This should be kept in 
mind when evaluating the information a woman provides.”

30  J Herlihy, K Gleeson, S Turner, ‘What Assumptions about Human Behaviour Underlie Asylum Judgments?’, International 
Journal of Refugee Law, vol. 22, no. 3, 2010, p 351–66; J Herlihy, S Turner, ‘Asylum Claims and Memory of Trauma: Sharing 
our Knowledge’, The British Journal of Psychiatry, vol. 191, no. 1, 2007, p 3–4 at p. 3.

31  For further information, refer to chapter 3; see also D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure 
during Home Office Interviews’, British Journal of Psychiatry, vol. 191, no. 1, 2007, p 75–81.

32  Falcon Rios v. Canada, CAT/C/33/D/133/1999, 17 December 2004, para. 8.5. 
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2.3 "e individual and contextual circumstances of the 
applicant and su#ciency of details
Many factors may explain why an applicant may not disclose or have knowledge of details of relevant facts: 
age at the time events took place and/or at the time of the asylum procedure, gender, sexual orientation and/
or gender identity, education, cultural background, shame, fear, mistrust of authorities, trauma, depression, 
anxiety, are but a few. UK guidance re&ects the various factors that in&uence a person’s level of disclosure 
during an interview.33

UNHCR’s observations of interviews and subsequent decisions showed some examples of good practice 
where the age of the applicant was considered in determining the applicability of the su#ciency of detail 
indicator.34 In one case the applicant recalled events that occurred when he was "ve years of age that 
prompted his family to &ee Somalia. !e internal note stated that:

“  %e context of this information is consistent with the claimant’s assertions that he le# Somalia with 
his family in 1991 and went to stay in Jomvu, Kenya because of the violence. His recollections of these 
incidents are vague due to his age[...].”35

In another case, UNHCR observed that the applicant’s age was acknowledged as a relevant factor but 
discounted as a mitigating circumstance:

“  Given you claim to be around !#een years old when you le# Afghanistan, your age is no excuse for you 
to have such a lack of knowledge of your father’s role with the Taliban. Such a complete lack of knowledge 
would lead to the conclusion that your father was not involved with the Taliban. Consequently, the aspect 
of your claim that you $ed Afghanistan a#er your whole family was killed by the Taliban a#er your 
father le# is not accepted.”36

Gender and social constraints may restrict a female’s access to information and/or her knowledge about 
certain events and activities. In certain cultures, men do not share information about their professional, 
political, military, or even social activities with their female relatives and this may account for a female 
applicant’s lack of knowledge.37 In some cases, the written decision re&ected that such factors had been 
considered, but were discounted as an unsatisfactory explanation.38

33  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15. “Decision makers 
must be aware of and take into account, the profile the applicant. This is relevant both in assessing the level of knowledge 
they can reasonably be expected to have and the effect other factors such as age, gender, social background and underlying 
medical or psychological factors will have on the applicant’s ability to recall certain facts. For example, the more active the 
applicant claimed to be in a political party the greater the expectation that they would be able to provide more detailed 
information. Any explanation given should then be acknowledged and considered in the overall assessment of internal 
credibility.”

34  AFG02MNP.
35  INT02SOMM.
36  AFG08M.
37  UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 2010. See also UNHCR, Guidelines on the 

Protection of Refugee Women, July 1991, para. 72: “Understand that women in many societies do not have specific 
information about the activities of the men in their families. Gaps in their knowledge should not be construed as lack of 
credibility unless there is other evidence of such lack of credibility.”

38  For example, in AFG10F, the applicant, a female, who asserted she was from Afghanistan, stated several times during the 
personal interview that she hardly ever left her home and that her husband rarely spoke to her about his activities outside 
the home. The fact that the applicant could not name the President of Afghanistan and did not know whether there had been 
any elections since the fall of the Taliban regime was considered indicative of the fact that she had not been recently resident 
in Afghanistan. In addition to the applicant’s age in this case, the applicant’s inability to provide the requested detail may 
have been due to her gender, culture, and social status in her country of origin or place of habitual residence rather than the 
non-credibility of the asserted fact. The decision stated: “To such simple questions an answer may be expected, even from 
women who say they have lived a very isolated life.”
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In the case of an Iraqi woman who claimed that her husband worked in the Iraqi Republican Guard, the 
claimant repeatedly asserted that she did not know the details of his job, training, superiors, colleagues, and 
the operations. !is was because, as an uneducated woman, her husband had never told her about his work 
and activities, and because she could not sit in on the conversations of the men where such issues might be 
discussed. Nevertheless, her inability to provide details of her husband’s activities was considered indicative 
of a lack of credibility:

“  It is very unlikely that your husband served for the Republican Guard during 16 years and you can 
only provide so little information about this. You indicate that nothing about this was told to you as a 
woman […]. %is explanation however is not su&cient. Even more because you were given the chance 
to tell everything you knew about your husband’s function and you couldn’t say more than that he was 
a metal worker and when he came home […]. One could expect that you, as his wife, would be able to 
say more about this, even if this would be minor facts that you might have heard from your husband, 
his family or your friends. Furthermore your husband was part of the army. %erefore, one could 
expect that you as spouse with six children of a man who has served the former regime would not be 
uninterested by his actions. %ese !ndings raise a lot of questions.”39

It is important to recall that social constraints governing gender roles may have limited a female applicant’s 
access to information. !e US training course on gender-related claims usefully notes that:

“  A woman who may be at risk of persecution because of her relationship to a male family member may 
be unable to provide detail about the activities of the male family member that placed the family at risk. 
In many societies, it is normal for a male family member not to discuss his ‘public’ activities (such as 
political activities, or activities in a union or religious organization) with female members of the family, 
even with his wife.”40

39  IRQ08FSP. Also in DRC07F, the female applicant repeatedly stressed that she was only a woman and that her partner had 
not told her much about his activities as a human rights lawyer. The final decision stated that this was “no excuse” for her 
lack of knowledge.

40  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.1.1.
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!e training course also highlights that such constraints may also restrict a woman’s role in a political 
organization so that even if she takes great risks to further the goals of the organization, her knowledge of 
the detailed workings and structure of the organization may have been limited by male members. Further, 
a woman’s cultural and social background may also a$ect her ability to provide a detailed account. In some 
cultures, women may live secluded lives with little contact with strangers, and male relatives may speak on 
their behalf when in company. !is may result in an applicant providing only short or limited answers to 
questions posed.41

It should also be borne in mind that the assumption that a person who is relating a genuine experience will 
tend to be more expressive and detailed is based on a Western cultural and gender perspective that may be 
alien to the applicant.42

A lack of education can a$ect the applicant’s capacity for self-expression, and this may explain a vague or 
halting account.43 For example, in one case reviewed, the decision-maker explicitly noted that the applicant’s 
errors and gaps in knowledge about her region of origin might be explained by the fact that she had never 
attended school and was a housewife.44

In another case, the applicant stated that he had not attended school because his father had trained him as 
a "sherman. During the personal interview, the applicant was asked questions about signi"cant places in 
Somalia, Somali currency and an island to which the applicant had &ed.45 !ere was no explicit recognition 
in the decision that the applicant’s age and other factors such as his education, social status, language 
barriers, and life experiences might explain the inability to provide detail. !e importance of taking into 
consideration the individual and contextual circumstances of the applicant was outlined in the appeal 
decision on this case, which was subsequently allowed. !e judge stated:

“  When the Appellant’s answers about Somali money and his familiarity with it are considered fully I 
do not !nd this to be a shortcoming. %e Appellant himself says at question and answer 182 that he 
has never spent Somali money and the only monies he has seen was that handled by his family. Given 
this, it is hardly surprising that he was unable to accurately describe the detail about the money. I have 
also taken account of the age, education and vulnerability of the Appellant when assessing his evidence 
overall. Looking at the whole of the evidence I do not consider it particularly signi!cant that he should 
consider that the shoreline of Somalia is another island, given the fact he had never le# his island. 
Similarly whilst I do not know the way in which harbour translates in Kibajuni or Swahili it is I think 
axiomatic (whatever the language) that if one has no experience of something it would be extremely 
di&cult to translate/describe.”46

41  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.1.1 and 7.1.3.

42  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 
Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.

43  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.1.4 

44  GUI03FRS.
45  SOM09M. The decision stated the following: “It is noted that you were unable to confirm any further information over and 

above this general information on Somalia. In this regard, it is noted that you were only able to name four major places in 
Somalia, that you could not name the areas in Northern Somalia, that you were unable to describe Somali banknotes and 
could not name the President of Somalia prior to the current President. Furthermore it is noted that you described the 100 
Shilling banknote as being of a mud colour and having a lady and a child on one side and grain, possibly wheat, corn or rice 
on the other side, which is inconsistent with the actual description of the Shilling banknote. […] It is noted that during your 
asylum interview you incorrectly stated that there is no harbour for ships on Chula Island, as well as incorrectly stating that 
you are unable to see the Somali mainland from Chula Island.”

46  SOM09M, Appeal Determination, paras. 24 and 25.
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2.4 Shame and stigma and su#ciency of details
UNHCR has long cautioned about the impact of shame or stigma on the level of disclosure.47 Research 
equally shows that a sense of shame or stigma may inhibit disclosure of relevant information and details.48 
Applicants may struggle to address in detail certain experiences, such as past torture or sexual violence, 
tra#cking, or issues such as sexual orientation and/or gender identity, they are by nature very private and/
or the applicant may harbour deep feelings of shame and/or fear of rejection or reprisals by others.49

!e US training course on gender-related claims highlights that “because persecution directed against women 
may involve sexual harm, you need to be sensitive to the possibility that a woman is reluctant to provide detail 
about certain experiences because those experiences may be di&cult to discuss, particularly with a male o&cer 
or through a male interpreter.”50

In one case reviewed by UNHCR, the decision-maker noted that the fact that the applicant had provided 
detailed information regarding his detention, but had provided little detail regarding the sexual abuse 
su$ered during detention, was considered indicative of the credibility of the asserted facts, bearing in mind 
the e$ect of traumatic events on memory encoding and recall.51

2.5 Other factors impacting on the level of detail
Insu#ciency of detail in an applicant’s account may also simply be a re&ection of a lack of awareness on the 
part of the applicant that speci"c details are relevant and would support the application. !is lack of awareness 
may be due to something as simple as a lack of space on an application form suggesting that only a brief 
outline of facts is required. Or it may be due to a lack of or inadequate guidance provided to the applicant 
regarding the signi"cance and desirability of detail. It may result from a problem of communication. For 
example, in one case reviewed the decision-maker recognized that the applicant’s vague responses may have 
been due to her failure to understand the questions clearly.52

Insu#ciency of detail may also result from a failure on the part of the interviewer to pose clear or appropriate 
questions to elicit detail.53 In other words, decision-makers should ensure that they do not simply expect 
the disclosure of details by the applicants and then make adverse credibility "ndings based on the fact that 

47  UNHCR, Guidelines No. 1, para. 35. UNHCR; Guidelines No. 9, paras. 3 and 59; UNHCR, Guidelines No. 7, para. 48.
48  J Herlihy, S Turner, ‘Asylum Claims and Memory of Trauma: Sharing our Knowledge’, The British Journal of Psychiatry, 

vol. 191, no. 1, 2007, p 3–4 at p. 4; D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home 
Office Interviews’, British Journal of Psychiatry, vol. 191, no.1, 2007, p. 75; J Millbank, ‘“The Ring of Truth”: A Case Study of 
Credibility Assessment in Particular Social Group Refugee Determinations’, International Journal of Refugee Law, vol. 21, no. 
1, 2009, p. 14; D Bögner, C Brewin, J Herlihy, ‘Refugees’ Experiences of Home Office Interviews: A Qualitative Study on the 
Disclosure of Sensitive Personal Information’, Journal of Ethnic and Migration Studies, vol. 36, no. 3, 2009, p 519–35; Asylum 
Aid, “‘I Feel Like as a Woman, I am not Welcome’: A gender analysis of UK asylum law, policy and practice”, Women’s 
Asylum News: Issue no. 107, December 2011–January 2012, p 1–4, December 2011; Irish Council for Civil Liberties, Irish 
Times, Women and the Refugee Experience. Towards a Statement of Best Practice, June 2000, p. 18.

49  UKBA, Asylum Instructions, Guidance for the Competent Authorities for Cases of Potential Trafficking, October 2010, p. 21: 
“Moreover, as a result of trauma, victims in some cases might not be able to recall concrete dates and facts and in some 
cases their initial account might contradict their later statement. This is often connected to their traumatic experience.” 
Immigration Equality, Guidance for Adjudication of Lesbian, Gay, Bisexual, Transgendered and HIV Asylum Claims Materials, 
2004, p. 14: “Remember that for anyone in any setting, talking about something as private as sexual orientation is very 
difficult. [...] Officers should be sensitive to the difficulty of this subject matter and should not automatically conclude that an 
applicant lacks credibility because s/he is shy about discussing sexual orientation.”

50  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.1.2. 

51  IRQ02MSP.
52  DRC02FRS.
53  J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking Asylum’, Applied 

Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.
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the level of detail expected or required was not o$ered. In other words, decision-makers should ensure that 
they do not simply expect the applicant to disclose the details.

!is is re&ected in national jurisprudence, which states that credibility should not be impugned on grounds 
of a lack of detail if questioning during the interview is not tailored to elicit details.54 For example:

“Given that the appellant appeared before him, if he had thought that the appellant needed to give more detail 
than he had, he should have sought such details and if the appellant had not provided the detail then the 
Adjudicator could properly have concluded that he had been evasive in his evidence. To describe a person’s 
evidence as vague and use that as a ground of disbelief is, in our view, quite unsatisfactory unless of course the 
areas of lack of detail, which cause concern, are clearly spelt out.”55

UNHCR’s review of interview records and observations of interviews in the three Member States surveyed 
found that, at times, the interviewer had not elicited relevant detail through appropriate questioning and 
then concluded that the absence of this detail undermined the credibility of the applicant’s statements.56

2.6 Questions of general knowledge  
and su#ciency of details
Some determining authorities devise ‘general knowledge’ questions to probe the credibility of, for example, 
an applicant’s alleged place of origin, ethnicity, religion, or religious conversion.57 !e indicator of su#ciency 
of detail and speci"city is applied in the assessment of an applicant’s responses to such questioning. !e 
underlying assumption is that it is reasonable to expect a person to have a certain level of knowledge 
about matters relevant to the asserted material facts, bearing in mind their individual and contextual 
circumstances.58

Academic literature has highlighted the pitfalls of using general knowledge questions to assess the credibility 
of facts. It has cautioned against basing assumptions of what an applicant should know on speculation, 
stereotyping, or the decision-maker’s own cultural, gender, educational and social references,59 and doing 
so without a careful and informed assessment of what knowledge an individual applicant could reasonably 
be expected to possess.

54  Ali v. the head of the State Agency for Refugees, Supreme Administrative Court of Bulgaria (Върховен административен 
съд), 14106/2009, 10 June 2010; Y. A. v. Ministry of Interior, Supreme Administrative Court of Czech Republic (Nejvy!!í 
správní soud), 6 Azs 50/2003-89, 24 February 2004; Administrative Court of Republic of Slovenia (Upravno sodi!$e Republike 
Slovenije), I Up 502/2010, 12 May 2010. 

55  B v Secretary of State for the Home Department (DR Congo) [2003] UKIAT 00012, 12 June 2003, cited in in M Symes, P 
Jorro, Asylum Law and Practice, Haywards Heath: Bloomsbury Professional, 2010 (second edition), p. 58.

56  IRN04M, SOM04M, AFG01M, SOM05M, AFG07M, AFG09M, IRQO3M, IRN05M, IRQ06MRS, SOM08M, SOM02M, IRQ04F, 
AFG06M. For example in AFG07M, the decision-maker came to the following conclusions within the written decision: “It is 
noted that you have not provided any specific dates as to when the government first started visiting you”, “You have provided 
no information as to how you escaped from detention”, and “It is noted that you have provided no evidence as to who these 
people were in government or why they would be specifically interested in you.” At the interview, however, the decision-
maker had not put any specific questions to the applicant that would have elicited such detail. The fact that the applicant had 
not been questioned on these issues was not noted in the written decision.

57 Chapter 4 on Gathering the Facts.
58  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p.15, para. 4.3.1.
59  J Dutton, What to Believe? A Critique of the Assessment of Plausibility in Asylum Applications, October 2003. See also 

J Millbank, ‘From Discretion to Disbelief: Recent Trends in Refugee Determinations on the Basis of Sexual Orientation 
in Australia and the United Kingdom’, The International Journal of Human Rights, vol. 13, no. 2/3, 2009, p 391–414 at p. 
400: Millbank reviewed appellate decisions and found that questions posed to applicants were based on stereotyping, 
assumptions about how gay and lesbian persons behave and failed to take into consideration a range of relevant factors 
such as culture social class, religion, education, family background, gender and socialization. T Spijkerboer, Gender and 
Refugee Status, Aldershot: Ashgate, 2000; S Jansen, T Spikerboer, Fleeing Homophobia, Asylum Claims Related to Sexual 
Orientation and Gender Identity in Europe, September 2011; B J Einhorn, ‘Consistency, credibility and culture’, in J Ramji-
Nogales, A Schoenholtz, P G Schrag, Refugee Roulette: Disparities in Asylum Adjudication and Proposals for Reform, New 
York: New York University Press, 2009, p 187–202.
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Moreover, one of the formidable di#culties relating to the applicability of this indicator is that an inability 
to recall detail may simply be indicative of the normal functioning of human memory. In this regard, 
decision-makers must be careful to ensure that they do not have unreasonable expectations regarding what 
applicants should know.
Decision-makers should also be aware of the assumption that detailed information provided is a valid 
indication of a genuine account; this could lead decision-makers to believe the account to be true due to the 
inclusion of a few trivial details.60

Yet, UNHCR observed that a failure to provide detailed responses to these types of questions was considered 
indicative of a lack of credibility:61

Interviewer: Can you tell me all the di"erent values of banknotes in X starting with the smallest?
Interviewer: What colour are these di"erent notes?
Interviewer: How long have notes of these values been around?
Interviewer: Name the bridges that cross the river X.
Interviewer: What’s the oldest mosque in X?
Interviewer: What are the main hotels in X?

An inability to recall dates in response to general knowledge questioning was also considered indicative of 
a lack of credibility. For example:62

Interviewer: How many universities are in X?
Applicant: About three altogether. One is called X near Y. Z near V. I can’t remember the third.
Interviewer: When were these universities established?
Applicant: %e X a long time ago when there was a government. %e third university is SS near the stadium.
Interviewer: When was the last university opened?
Applicant: I can’t remember.

!e written decision stated:

“  […] it is noted that when pressed for more contemporaneous information about Somalia, the responses 
you gave were distinctly less accurate and detailed. In particular you struggled to identify recently 
established universities…”

Some appeal bodies in the EU63 and beyond64 have urged caution in the application of this indicator to 
information provided by the applicant in response to such questions:

60  B E Bell, E F Loftus, ‘Trivial Persuasion in the Courtroom: The power of (a few) Minor Details’, Journal of Personality and 
Social Psychology, vol. 56, no. 5, 1989, p 669–79, who report a mock trial study, showing that jurors were more likely to 
believe a witness who testified to seeing “a robber wearing a green jumper” as opposed to just “a robber” running away 
from the scene of a crime.

61  IRQ10M, SOM08M.
62  SOM08M.
63  S. N. v. the Ministry of Interior, Supreme Administrative Court (SAC) of Czech Republic (Nejvy!!í správní soud), 5 Azs 

66/2008-70, 30 September 2008: The SAC emphasized that the applicant only had a secondary school education and was 
not a university professor of theology. Therefore, the questions of the determining authority which aimed to determine the 
applicant’s credibility as to his religion were inappropriate. L. O. v. Ministry of Interior, Supreme Administrative Court of Czech 
Republic (Nejvy!!í správní soud), 5 Azs 40/2009-74, 28 July 2009: the SAC underlined that the determining authority should 
have taken into account that the applicant was illiterate and without any school education when assessing his knowledge 
about significant rivers and administrative centres in his region of origin. In addition, the determining authority failed to 
consider the cultural differences and the resulting different ideas about what an individual should know about his country of 
origin.

64  Canadian guidelines state that the case law requires decision-makers to be cautious about imposing too high a standard 
on the claimant’s knowledge about matters such as politics, religion and the like. See Immigration and Refugee Board of 
Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 January 2004, p. 38, para. 2.3.6.
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“  %e Tribunal should be mindful not to impose too high a standard when assessing an individual person’s 
level of knowledge. %e Tribunal should not require a person to provide an unrealistic degree of precision 
and detail in statements if this knowledge would not be expected of a person in the position claimed by a 
person.”65

!is is also re&ected in UK guidance:

“  Decision makers must be aware of and take into account the pro!le of the applicant. %is is relevant both 
in assessing the level of knowledge they can reasonably be expected to have and the e"ect other factors 
such as age, gender, social background and underlying medical or psychological factors will have on the 
applicant’s ability to recall certain facts. For example, the more active the applicant claimed to be in a 
political party, the greater the expectation that they would be able to provide more detailed information. 
Any explanation given should then be acknowledged and considered in the overall assessment of internal 
credibility.”66

“  A refugee claim should not be determined on the basis of a memory test.”67

Overall, UNHCR’s review of case "les showed that su#ciency of detail and speci"city is a commonly relied 
upon credibility indicator.68 !e research also indicated that decision-makers had unrealistic expectations 
regarding the level of detail the applicant should (be able to) provide regarding past events and facts. Written 
internal notes and decisions revealed that, in general, detailed and precise responses were considered 
indicative of credibility. By contrast, super"cial, vague, or brief responses as well as an apparent failure to 
convey an impression that an experience had been ‘lived’ were considered indicative of non-credibility.

It is, therefore, essential that, decision-makers have an appropriate level of understanding about how 
human beings record, store, and retrieve memories, as a number of common assumptions about memory 
are incorrect. Further, it is vital that decision-makers also understand how other individual and contextual 
circumstances may in&uence the applicant’s ability to provide details.

UNHCR also observed that written decisions did not always acknowledge factors that might explain an 
insu#ciency of detail or speci"city. It was not always clear from the case "le materials whether the decision-
maker had taken into account the applicant’s individual and contextual circumstances when assessing the 
su#ciency of detail and speci"city of the applicant’s statements. !is, of course, does not necessarily mean 
that such factors were not taken into consideration, but the absence of such reference and the nature of the 
conclusions drawn by the decision-maker o%en gave the impression that such factors had not been taken 
into account. As such, it o%en appeared that decision-makers were unaware that a lack of detail or vagueness 
may be normal and may be due to factors wholly unrelated to the credibility of the applicant’s statements.

65  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 24 
March 2012, para. 5.8.

66  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15.
67  Sheikh v. Canada (Minister of Citizenship and Immigration) [2000], IMM-315-99, para. 28 (Federal Court of Canada), cited in 

H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 469.

68  For example: AFG01MRS; AFG02MRS; AFG03FRS; AFG04MSP; AFG05MSP; AFG07M; AFG09M; IRQ08FSP; DRC03M; 
DRC05M; DRC06M; DRC07F; DRC08F; DRC09F; GUI01MRS; GUI04M; GUI05M; GUI06M; GUI08M; GUI09M; IRQ01MBP, 
AFG02FNP, AFG03MNP, AFG04MNP, AFG05MNP, IRN01FNP, IRN01MNP, IRN02MNP, IRQ02FNP, IRQ01MNP, IRQ02MNP, 
IRQ04MNP, IRQ05MNP, SOM01FNP, SOM02FNP, IRQ06MRS, SOM09M, AFG07M, AFG09F, AFG10F.
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3.  Internal Consistency of the 
Oral and/or Written Material 
Facts Asserted by the Applicant

!ere is no agreed de"nition of the term ‘consistency’. For the purposes of this report, it is understood 
to comprise a lack of discrepancies, contradictions, and variations in the material facts asserted by the 
applicant.69 ‘Internal’ consistency relates to consistency in the material facts asserted by the applicant:
 •  within an interview or within a written statement submitted to the determining authority;
 • between earlier and later written and/or oral statements made to the determining authority;
 •  between written and/or oral statements made by the applicant, and documentary or other evidence 

submitted by the applicant to the determining authority.

!e use of the indicator ‘consistency’ is based on an assumption that a person who is lying is likely to be 
inconsistent in his or her testimony, presumably because it is considered di#cult to remember and sustain 
a fabricated story; and/or when challenged, it is assumed that individuals who are not telling the truth try to 
conceal their inconsistencies by altering the facts. !e converse supposition appears to be that if applicants 
actually experienced the events they recount, and are genuine in their statements, then they will broadly be 
able to recall these events and related facts accurately and consistently.

However, this assumption cannot be applied as an absolute.70 Jurisprudence has even acknowledged that, 
in certain circumstances, inconsistencies and inaccuracies may be a symptom of credibility rather than 
dishonesty: “inconsistencies may, in certain circumstances, indicate truthfulness and the absence of interference 
with witnesses.”71

!is section therefore looks at the legal framework on internal consistency, as well as the implementation of 
this indicator in state practice when the applicant’s memory and individual and contextual circumstances 
are taken into account. !e section also focuses on two relevant aspects, namely consistency between earlier 
and later statements, and the consistency of the applicant’s statements with supporting documentary or 
other evidence submitted by the applicant.

69  EAC, Module 7, section 3.2: “Inconsistency can be defined as: the relation between different parts in the statement that 
cannot both be true at the same time. [...] Discrepancy can be defined as ‘a difference between conflicting facts or claims or 
opinions’.”

70  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, no. 
2, 2006, p 81–92 at p. 83. J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony 
of Asylum Seekers’, International Journal of Refugee Law, vol. 13, no. 3, 2001, pp. 293–309: “[i]n the real world, we know that 
the most rigidly reproduced accounts may be so because they have been memorised from a script. Conversely, those with 
certain discrepancies may be so because they have been genuinely reconstructed from autobiographical memories.”

71  Prosecutor v. Anto Furundzija (Trial Judgment), IT-95-17/1-T, 10 December 1998, para. 113. R Byrne, ‘Assessing Testimonial 
Evidence in Asylum Proceedings: Guiding Standards from the International Criminal Tribunals’, International Journal of 
Refugee Law, vol. 19, no. 4, December 2007, pp. 609–38.

149

 C
ha

pt
er

 5
 

Cr
ed

ib
ili

ty
 In

di
ca

to
rs



3.1 Policy framework on internal consistency
It is clear from guidance in the Netherlands72 and the UK73 that internal consistency is considered an 
indicator of credibility. !e underlying assumption is set out in UK policy guidance:

“  It is reasonable to expect that an applicant who has experienced an event will be able to recount the 
central elements in a broadly consistent manner. An applicant’s inability to remain consistent throughout 
both written and oral accounts of past and current events may lead the decision maker not to believe the 
claim.”74

Consistency is also referred to as a possible indicator of credibility by UNHCR,75 the European Court of 
Human Rights,76 the UN Committee against Torture,77 the International Criminal Tribunals,78 and the 
EAC.79

!e European Court of Human Rights for instance accepts a certain degree of inconsistency in the 
statements and documents submitted by the applicant, as long as the “basic story [is] consistent throughout 
the proceedings” and that “uncertainties do not undermine the overall credibility of his story.”80 National 
jurisprudence also recognizes that minor inconsistencies should not impugn the credibility of the applicant’s 
core submissions.81

!e inconsistency must be su#ciently serious and relate to facts that are material or central to quali"cation 
for international protection.82 Minor inconsistencies should not generally be seen to undermine the 
credibility of the asserted fact. It su#ces that the core factual submission or the essence of the claim is broadly 

72  IND Working Instruction 2010/14, paragraph 4.1 (c), p. 5: “In assessing whether the statements of the alien are credible, it 
should be seen, among other things, whether the alien: […] gave statements that are coherent, consistent and plausible” 
(emphasis added). “For example, it could be concluded that the statements are not consistent and plausible if there are: - 
internal inconsistencies”.

73  B v Secretary of State for the Home Department (DR Congo) [2003] UKIAT 00012, 12 June 2003, para. 19: refers to the 
relevance of “consistency on essentials or major inconsistencies.” UKBA, Asylum Instructions, Considering the Protection 
(Asylum) Claim and Assessing Credibility, July 2010, p. 15; UKBA, Asylum Instructions, Considering Asylum claims and 
Assessing Credibility, February 2012, p. 15, para. 4.3.1: “Consideration of internal credibility requires an assessment of 
whether the applicant’s claim is internally coherent and consistent with past written and verbal statements, as well as being 
consistent with claims made by witnesses and/or dependants and with documentary evidence submitted in support of the 
claim. It is for the decision maker to assess how well the evidence submitted fits together and whether or not it contradicts 
itself.” 

74  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 15; UKBA, 
Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.1.

75  UNHCR, Note on Burden and Standard of Proof, para. 11. UNHCR, Handbook, para. 197: “Allowance for such possible 
lack of evidence does not, however, mean that unsupported statements must necessarily be accepted as true if they are 
inconsistent with the general account put forward by the applicant.”

76 Said v. The Netherlands, no. 2345/02, ECtHR, 5 July 2005, para. 51; M. v. Sweden, no. 22556/05, ECtHR, 6 September 2007. 
77  CAT General Comment No. 1: Implementation of Article 3 of the Convention in the Context of Article 22 (Refoulement and 

Communications). Adopted at the Sixteenth Session of the Committee against Torture, on 21 November 1997 (contained in 
document A/53/44, annex IX), para. 8 (g) states “Are there factual inconsistencies in the claim of the author? If so, are they 
relevant?” See for example, A.K. v Australia, CAT/C/32/D/148/1999, 11 May 2004, para. 6.2.

78  Prosecutor v. Juvénal Kajelijeli (Judgment and Sentence), ICTR-98-44A-T, 1 December 2003, paras. 39–40: The Trial 
Chamber further noted that inconsistency is a relevant factor “in judging weight but need not be, of [itself], a basis to find the 
whole of a witness’ testimony unreliable” (originally from Delic case).

79  EAC, Module 7, section 3.2.
80  R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010, para. 52.
81  Matter of X, United States Executive Office for Immigration Review (EOIR), 9 August 2011[human trafficking], p. 8: “In the 

Court’s view, it seems likely that much of the discrepancy between the respondent’s testimony and her statement can be 
accounted for by cultural and linguistic nuances surrounding the definition of the word "rape." It is true that these issues do 
not explain why specific facts […] were included and described in some detail in the respondent’s statement that she later 
unequivocally stated were not true. However, given that these details are relatively minor and that the respondent candidly 
admitted against her interest that they were not true even when presented with her previous statements, the Court finds these 
inconsistencies insufficient to support a finding that the respondent is not credible.”

82  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 
January 2004, p 23 and 31.
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consistent. !is has been recognized repeatedly by the international judicial and monitoring organs.83 
National jurisprudence also recognizes that minor inconsistencies should not impugn the credibility of the 
applicant’s core submissions.84

Similarly, the ICTY does not consider that minor discrepancies discredit testimony when the witness has 
described “the essence of the incident charged in acceptable detail.”85 !e Trial Chamber has explicitly stated:

“  the Trial Chamber recognises the di&culties which survivors of such traumatic events have in 
remembering every particular detail and precise minutiae of these events and does not regard their 
[minor inconsistencies] existence as necessarily destroying the credibility of other evidence as to the 
essence of the events themselves.”86

In its review of case "les, UNHCR noted that minor inconsistencies relating to precise "gures could be used 
to reject the core aspects of an applicant’s account. For example, the following written decision stated:

“  It is also noted that you have provided an inconsistent account of encountering the authorities, 
initially stating that you were stopped by two Ettela’at members but then stating that you were beaten 
by four people. While this inconsistency in your account was not addressed to you, it is considered 
reasonable that you would provide a consistent account of how many members of the security forces 
you encountered. %erefore, in light of the inconsistent and incredible account you have provided it is 
therefore not accepted that you attended a demonstration in Iran on 14th February 2011 or that you were 
caught by members of the security forces before escaping from them.”87

3.2 Memory and internal consistency
Psychological research shows that when anyone recounts an experience more than once, discrepancies 
inevitably arise.88 !is is because memories are reconstructions in&uenced by time, what is known, the 
context in which they are recalled, the psychological state of the person when they are recalled, and the 
wording and manner of the retrieval cue, for example, the question in an interview. As such, it is normal 
that discrepancies may arise between the statements of an applicant.

83  However, it is noted that in the USA the REAL ID Act 101 (a) (3) (codified at 8 U.S.C. 1158 (b) (1) (B) (iii) (2006) states 
“Considering the totality of the circumstances, and all relevant factors, a trier of fact may base a credibility determination on 
[…] the consistency between the applicant’s or witness’s written and oral statements (whenever made and whether or not 
under oath, and considering the circumstances under which the statements were made), the internal consistency of each 
such statement, the consistency of such statements with other evidence of record (including the reports of the Department 
of State on country conditions), and any inaccuracies or falsehoods in such statements, without regard to whether an 
inconsistency, inaccuracy, or falsehood goes to the heart of the applicant’s claim, or any other relevant factor.” S 
Rempell, ‘Gauging Credibility in Immigration Proceedings: Immaterial Inconsistencies, Demeanor, and the Rule of Reason’, 
Georgetown Immigration Law Journal, vol. 25, no. 2, 2011, p. 377.

84  A v. the head of the State Agency for Refugees, Supreme Administrative Court of Bulgaria (Върховен административен 
съд), 11774/2007, 30 June 2008; L. O. v. Ministry of Interior, Supreme Administrative Court of Czech Republic (Nejvy!!í 
správní soud), 5 Azs 40/2009-74 28 July 2009: “minor discrepancies are not by themselves capable to refute the applicant’s 
allegations”.

85  Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Trial Judgment), IT-96-23-T and IT-96-23/1-T, 22 
February 2001, para. 564 cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals 
and Refugee Status Determination, dissertation, Charles University, Prague, 2010, p. 96.

86  Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Trial Judgment), IT-96-23-T and IT-96-23/1-T, 22 
February 2001, para. 679 cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals 
and Refugee Status Determination, dissertation, Charles University, Prague, 2010, p. 96 footnote 292.

87  IRN08M.
88  M. Conway, E. Holmes, Memory and the Law: Recommendations from the Scientific Study of Human Memory, Leicester: The 

British Psychological Society Press, 2008.
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When consistency is used as an indicator of credibility, it is therefore essential that decision-makers 
appreciate that inconsistency is not necessarily indicative of a statement lacking credibility, and may indeed 
re&ect an applicant who is simply trying to remember what they actually experienced.

Inconsistency may simply indicate that the applicant is exhibiting the normal traits of human memory. As 
such, it is worthwhile to recall that psychologists have considered that a person demonstrates a high degree 
of consistency when he or she directly contradicts only 20 per cent of his or her previous testimony.89 
Decision-makers should therefore expect to "nd inconsistencies in an applicant’s account.

As mentioned above, temporal information such as dates, frequency, and duration of events is particularly 
di#cult to recall accurately.90 Yet, UNHCR observed that one of the most common inconsistencies cited 
in the decisions reviewed related to temporal information. In a signi"cant number of cases reviewed, the 
decision-maker considered the applicant’s inconsistent recall of the number of times something occurred91 
or a date92 or duration93 as an indicator undermining credibility.

Psychological research suggests that our recall of temporal information is o%en based on estimation and 
guesswork. For example, we use estimates to date events or to determine their duration, frequency, and 
sequence. If asked again, we will estimate again and may come up with a di$erent response.94 Discrepancies 
in recall of temporal information are, therefore, normal and indeed likely and are thus not necessarily an 
indicator of non-credibility. For example, in one case reviewed, an inconsistency regarding dates was held 
to undermine the credibility of the asserted fact:

“  You claim to have discovered in either December 2009 or alternatively December 2010 that the reason 
your house had been raided was because X had been arrested and that photographs of you and her 
had been taken by the authorities and she had also been questioned about you by the authorities. It 
is considered that your confusion about the dates that you received the message from X regarding her 
arrest is a serious discrepancy in your account as it plays such a crucial role in your claim and as such 
this has damaged the credibility of your claim.”95

In the subsequent appeal, the judge stated: “I do not !nd the core of the appellant’s claim to be impugned by 
peripheral inconsistencies such as the date X told him of her experiences.”96

In another decision, a female applicant claimed to have been sexually abused from a young age. 
Inconsistencies in temporal information were considered to contribute to a "nding of non-credibility with 
regard to this fact:

89  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 510 citing J C Yuille, J L Cutshall, ‘A case study of eyewitness memory of a crime’, Journal of 
Applied Psychology, vol. 71, no. 2, 1986, p 291–301.

90  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 471.

91  For example, AFG04MSP: “it was noted that there was a discrepancy regarding how many times the applicant claimed 
to have been threatened by the Taliban.” AFG08M: “it was noted that there was a contradiction regarding how often the 
applicant claimed to have gone to the district centre for shopping”.

92  AFG05M, AFG07M, IRN05M, AFG10F, IRQ02M, SOM05M, DRC08F.
93  DRC08F: the applicant provided inconsistent information regarding the period of time she spent in prison (3, 5, or 9 days). 

The final decision states that “It is not comprehensible that you would give three versions of your detention. Even if stress 
or forgetfulness could explain certain errors, this is not the case here because you assert different days. To declare that you 
were detained for 3 days or 9 days is very different. Since these are experienced events, the fact that you gave three different 
versions seriously undermines the credibility of your declarations concerning this detention.”

94  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 491.

95  IRN05M.
96  IRN05M, Appeal determination.
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“You said you were fourteen when he !rst abused you. You then said the !rst time he abused you was in 
2004, when you were twelve years old. %is is inconsistent.”97

From the written decision, it was not possible to deduce whether the decision-maker, in attributing weight 
to the temporal inconsistency, took into account other relevant individual and contextual circumstances, 
such as the applicant’s young age at the time of the alleged facts, the impact of the passage of time on 
memory, and the impact of any trauma, triggered by the abuse, on memory.

3.3 "e individual and contextual circumstances of the 
applicant and internal consistency
It is indeed essential that decision-makers understand how the individual and contextual circumstances of 
the applicant may in&uence his or her ability to provide a consistent account.

!e UN Committee against Torture has consistently noted that complete accuracy is seldom to be expected 
by victims of torture or those who su$er from post-traumatic stress disorder.98 Even if the inconsistency 
relates to a material fact, the evidence may still be accepted as credible.99

In the Furundzija case, for example, the Trial Chamber of the ICTY attached no signi"cance to inconsistencies 
in the sequence of events and identities of those involved and were referred to as “minor and reasonable” 
inconsistencies. As the witness herself testi"ed understatedly that in horri"c moments of fear, “one does not 
analyse too much”.100

!ere is ample evidence that memories of traumatic events, such as sexual violence, di$er from normal 
memories,101 and that the need to cope with traumatic experiences a$ects traumatic memory.102 Sensory 
encoding, dissociation, circumscribed memory retention, recall de"cit, avoidance and poor concentration 
are all symptoms of post-traumatic stress disorder.103

!e e$ects of mental ill-health on the ability to recall memories may explain inconsistencies in an applicant’s 
statements. Applicants who are depressed, or who su$er from an anxiety disorder, may experience di#culty 
recalling past events or recalling events consistently.104 UNHCR’s research revealed some cases in which 
the applicant’s mental ill-health was taken into account in the credibility assessment. In one such case, the 
applicant had informed the interviewer during his interview that he could not concentrate. He had submitted 
a medical certi"cate issued by a psychologist testifying that he was experiencing di#culty concentrating 
and was sometimes confused. !e internal evaluation form on the case noted that the incorrect and slow 

97  IRQ04F.
98  Alan v. Switzerland, CAT/C/16/D/21/1995, 8 May 1996. Kisoki v. Sweden, CAT/C/16/D/41/1996, 13 May 1996; and C.T. & K.M. 

v. Sweden, CAT/C/37/D/279/2005, 17 Nov. 2006.
99  Halil Haydin v. Sweden, CAT/C/21/D/101/1997, 16 December 1998; Communication No. 101/1997, views adopted on 20 

November 1998.
100  Prosecutor v. Anto Furundzija (Trial Judgment), IT-95-17/1-T, 10 December 1998, para. 116.
101  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p 

171–92 at p. 176; D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, 
British Journal of Psychiatry, vol. 191, no. 1, 2007, p 75–81.

102  J Cohen, ‘Questions of Credibility: Omissions, Discrepancies and Errors of Recall in the Testimony of Asylum Seekers’, 
International Journal of Refugee Law, vol. 13, no. 3, 2001, p 293–309.

103  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, 
no. 2, 2006, p 81–92 at p. 85.

104  J Herlihy, S Turner, ‘Should Discrepant Accounts Given by Asylum Seekers be Taken as Proof of Deceit?’, Torture, vol. 16, no. 
2, 2006, p 81–92 J Herlihy and S Turner, “Should discrepant accounts given by asylum seekers be taken as proof of deceit?”, 
Torture, Vol. 16, No. 2, 2006, pp. 81-92 at p. 90.
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responses given by the applicant were assessed in the light of his mental ill-health and were not deemed to 
constitute an indicator of non-credibility.105

In another case, the applicant’s mental ill-health was acknowledged but dismissed as a mitigating factor. 
In this case, during the personal interview the applicant had said that she had a headache and that she 
could not remember her period in detention well as it was a di#cult time. She had submitted evidence 
constituting of a medical certi"cate issued by a psychologist certifying that she was experiencing post-
traumatic stress disorder, which could be related to the sexual trauma she experienced in the country of 
origin. Her application was rejected and the decision stated that:

“  [the determining authority] !nds it incomprehensible that you would give three di"erent versions of 
your detention. Even if stress and memory loss could explain certain errors, this is not the case here 
since you make a mistake of several days. To declare to have been detained in a place for three days 
or to declare to have been detained there for nine days, is very di"erent. Given that these are events 
that you experienced yourself, the fact that you gave three di"erent versions seriously undermines the 
credibility of your statements about this detention.”106

!e medical certi"cate was dismissed as “this certi!cate is only based on your statements and does not 
give proof of the truthfulness of your statements.”

It was unclear from the materials in the case "le whether the decision-maker had fully taken into account 
any possible e$ects of the conditions of detention on the applicant’s ability to record information, such 
as time and dates to memory, the impact of trauma on memory, and/or the fact that recall of dates and 
duration is nearly always, based on estimation and guesswork. Such an inconsistency may be indicative of a 
person trying to remember – in a state of pain (headache) and poor concentration – what they have actually 
experienced.

An applicant’s lack of or limited education may also explain some inconsistencies. UNHCR reviewed one 
case in which the appeal authority had twice annulled the decision of the determining authority, noting 
that the applicant’s illiteracy might explain certain inconsistencies.107 In another case, notwithstanding the 
fact that the applicant had been identi"ed as illiterate, she was, however, expected to provide a consistent 
account detailing dates, months, and durations.108

3.4 Consistency between earlier and later statements
In some Member States, statements made by the applicant in the context of, for example, initially requesting 
asylum, registering an application for international protection, or providing basic background information, 
may be assessed as part of the whole evidence in support of the application. An assessment of such initial 
statements when compared with facts asserted and other evidence submitted during, the personal interview 
and/or meeting with the determining authority to substantiate the application in terms of Article 4 (2) 
APD, may reveal apparent inconsistencies.

105  IRQ02MRS.
106  DRC08F.
107  GUI10F.
108  IRQ02FNP.
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!e question of how much weight to attach to such initial statements and any inconsistencies within those 
statements or with later statements is controversial.109 !e EAC states:

“  For example, a screening interview that was conducted at the port when the applicant has just landed 
a#er a long $ight may be more reliable than a fully substantive interview held at a later stage. But 
others believe that on the contrary the determining authority should wait for some time before starting 
the interview to let the claimant rest and recover from an exhausting trip. Before reaching an adverse 
credibility !nding you must assess how reliable the document/evidence is.”

Initial statements may have been made in di#cult circumstances, including soon a%er arrival at the border 
of the putative country of asylum, upon apprehension by the police, or following detention. !ese statements 
may have been made to an authority with no responsibility for, or competence in, determining applications 
for international protection and without any of the procedural guarantees that adhere to asylum procedures.

Research has also shown that second recall of a memory may produce an elaboration of the original version 
with few verbatim repetitions and new details added.110 !is may explain di$erences between earlier and 
later statements made by an applicant. Furthermore, when people retell events they may take a di$erent 
perspective for di$erent audiences and purposes.111 !is should be borne in mind when comparing an 
applicant’s earlier statements made in the context of, for example, a preliminary interview or self-completion 
form, with later statements made in a personal interview.

!e approach of the ICTR is instructive as it has faced a similar challenge in determining the probative 
value of statements made before the Pre-Trial Chamber and those delivered before the Trial Chamber. 
In this regard, the Trial Chamber considered it essential to take into account the circumstances under 
which pre-trial statements were made.112 Such an approach would require the decision-maker in the asylum 
procedure to take into account the circumstances under which the applicant’s initial statements were made.

Such an approach has also been re&ected in national jurisprudence. For example, the Supreme Administrative 
Court of Lithuania has recognized that a lack of awareness of the purpose of an initial interview on the part 
of an applicant, and a lack of interpretation and legal advice may mean that no probative weight should be 
attached to such initial testimony.113

Relevant case law from EU Member States provides further guidance in this regard. !e Supreme Court 
of the Slovak Republic has held that undue probative weight should not be attached to statements given by 
the applicant to the police when apprehended given the applicant’s statements to the determining authority, 
which included three interviews, were consistent.114 !e Court has also held that the fact that an applicant 

109  EAC Module 7, section 3.2.
110  S J Anderson, G Cohen, S Taylor, ‘Rewriting the Past: Some Factors Affecting the Variability of Personal memories’, Applied 

Cognitive Psychology, vol. 14, no. 5, 2000, p 435–54; J Herlihy, P Scragg, S Turner, ‘Discrepancies in Autobiographical 
Memories: Implications for the Assessment of Asylum Seekers: Repeated Interviews Study’, vol. 324, no. 7333. British 
Medical Journal, 2002, p 324–7.

111  B Tversky, E J Marsh, ‘Biased Retellings of Events Yield Biased Memories’, Cognitive Psychology, vol. 40, no. 1, 2000, p 
1–38; M Eastmond, ‘Stories as Lived Experience: Narratives in Forced Migration Research’, Journal of Refugee Studies, vol. 
20, no. 2, 2007, p 248–64.

112  Prosecutor v. Alfred Musema (Judgement and Sentence), ICTR-96-13-T, 27 January 2000, paras. 85–6 confirming the 
reasoning of Prosecutor v. Jean-Paul Akayesu (Trial Judgement), ICTR-96-4-T, 2 September 1998, para. 137 and Prosecutor 
v. Georges Anderson Nderubumwe Rutaganda (Judgement and Sentence), ICTR-96-3-T, 6 December 1999, para. 19 
cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status 
Determination, dissertation, Charles University, Prague, 2010, p. 77–82.

113  A.Z. and A.V. v. Migration Department, Vilnius Regional Administrative Court (Vilniaus apygardos administracinis teismas), 
Supreme Administrative Court of Lithuania (Lietuvos vyriausiasis administracinis teismas), A822-959/2011, 28-05-2010, 05-
05-2011.

114  L. L. v. Migration Office of the Ministry of Interior of the Slovak Republic, Supreme Court of the Slovak Republic (Najvy!!í súd 
Slovenskej republiky), 1 S$a 9/2007, 16 October 2007.
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provides brief information at an initial interview and later provides greater detail and speci"city during the 
personal interview cannot be considered an inconsistency.115

Furthermore, the Irish High Court has supported the general principle that “the fact that some important 
detail is not included in the application form completed by the applicant when he/she !rst arrives is not of itself 
su&cient to form the basis of an adverse credibility !nding.”116

In this regard, in the Netherlands a distinction is made between statements made to the determining 
authority and statements made to other authorities. While the indicator of inconsistency may be applied with 
regard to statements made to the determining authority,117 inconsistency may not be used as an indicator 
of a lack of credibility if it relates to inconsistencies between statements made by the applicant during the 
registration interview with the Royal Netherlands Police and later statements made by the applicant to the 
determining authority.118

Beyond the EU, in a number of cases the Federal Court of Canada has pointed out the pitfalls of relying 
on port of entry notes, for example, and unduly on inconsistencies within an application as a reason for a 
"nding of lack of credibility.119

Moreover, the US training course on gender-related claims notes that due to some women’s limited literacy 
skills, coupled with the fact that women in some societies may be accustomed to having male relatives 
conduct public activities for them, female applicants may sign or mark statements that have been completed 
by a male relative without being able to review its accuracy. It is suggested that decision-makers enquire 
into the circumstances under which statements by female applicants were made and whether they had the 
opportunity to review the content.120

3.5 State practice on consistency between earlier and 
later statements
!e three Member States surveyed for this research conduct a preliminary interview, the purpose of 
which is mainly to gather information on the background of the applicant, information on any previous 
applications for international protection, travel route details, and travel documents. Such interviews may 
request, in brief, the reasons for applying for international protection without elaborating on the grounds. 
In the Netherlands and the UK, the determining authority conducts this preliminary interview and in 
Belgium, it is the competent authority of the Immigration Department (OE/DV).

In Belgium, the Immigration Department conducts a registration interview using an OE/DV questionnaire 
to gather information on the applicant’s identity and travel route, including any relevant documents. !e 
OE/DV also provides a separate questionnaire from the determining authority (CGRA/CGVS), which 
poses questions about whether the applicant has been arrested or detained, has been convicted by a court, 

115  S. H. v. Migration Office of the Ministry of Interior of the Slovak Republic, Supreme Court of the Slovak Republic (Najvy!!í súd 
Slovenskej republiky), 1S$a/56/2010, 13 July 2010 (in connection with the rectification order of 17 August 2010).

116  Skender Memishi v The Refugee Appeals Tribunal, Rory McCabe, The Minister for Justice, Equality and Law Reform, The 
Attorney-General, and Ireland, [2003] IEHC 65, 25 June 2003.

117  Dutch Council of State 7 March 2012, (201007907/1/V3) JV2012/184; LJN: BV9262.
118  Article 3.109 (3) Aliens Decree 2000. UNHCR’s review of case files in the Netherlands (for instance AFG03MNP and 

IRN02MNP) revealed that in those cases where the intended decision referred to inconsistencies between statements made 
in the interview at the Royal Netherlands Police and statements made to the determining authority, objections were raised in 
the written response to the intended decision, and such references were omitted from the final first instance decision.

119  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 
January 2004, p. 27.

120  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.2.
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or has been active in an organization or party, and if so, his or her role, the period of activity, and whether 
this relates to his or her fear of return. !e questionnaire then asks the applicants for their reasons, in 
brief, for the asylum claim.121 Applicants may complete the questionnaire themselves and return it to the 
determining authority, or they may do so with the assistance of an OE/DV o#cial and interpreter.122 If 
applicants opt for the latter, the o#cial asks them to indicate brie&y the most important reasons for their 
unwillingness to return to the country of origin or place of habitual residence.123 !e brevity of the response 
required is dictated in part by the ten lines available on the questionnaire to answer the question, as well as 
by the fact that the OE/DV o#cial has limited time in which to complete the interview.124

Notwithstanding the declared brevity of the responses required, UNHCR observed cases in which a 
discrepancy between information provided during the registration interview and the subsequent personal 
interview was considered to undermine the credibility of the fact, and the explanation given by the applicant 
that he was required to be brief during the registration interview was not accepted as satisfactory. For 
example:

“  Furthermore it is clear that at the Immigration Department you mentioned one visit of the Sayed and 
Taliban before your brother decided to $ee, while now it appears that they came to visit twice before 
your brother le# the house with the documents. You explain that at the Immigration Department you 
could not completely explain your story and had to limit yourself to the most important elements […], 
which is not convincing. Above contradictions undermine the credibility of your claim.”125

Similarly, in another case, the fact that the applicant omitted to mention a relevant fact in the questionnaire 
was cause to question the credibility of that fact, notwithstanding the fact that the applicant was not asked 
why she had not mentioned it in the questionnaire:

“  Furthermore, you declare having been abused during your detention (interview of 15 May 2012, p. 
13), while in your questionnaire !lled out and signed by yourself, on 24 March 2012, under di"erent 
questions about your fear of risk in case of return, you don’t mention or refer to this element. Since 
this is such an important fact, CGRS cannot believe that you could have forgotten to mention this and 
consequently, the credibility of this fact can reasonably be questioned.”126

121  “Question 4. What do you fear in case of return to your country of origin? What do you think could happen in case of return? 
Question 5. Why do you think this? Which facts indicate this fear or the risk? State very briefly an overview of the most 
important facts” (emphasis added).

122  It should also be noted that lawyers are not allowed to assist applicants in person during the registration phase at the 
Immigration Department, and the OE/DV information brochure does not advise the applicant with regard to the completion 
of the CGRA/CGVS questionnaire. An information brochure developed by CGRA/CGVS and Fedasil explains: “Immediately 
after registration of your asylum application, the Immigration Department caseworker will ask you to complete a questionnaire. 
It is important that you complete this properly. The Commissioner General for Refugees and Stateless Persons (CGRS) bases 
its preparations for the hearing on the details that you enter in this questionnaire.” However, this brochure is given to the 
applicant after arrival in the reception centre, and at this point in time, it is likely that the questionnaire has already been 
completed during the registration interview. See Office of the Commissioner General for Refugees and Stateless persons 
(CGRA/CGVS), Fedasil, Asylum in Belgium: Information Brochure for Asylum Seekers Regarding the Asylum Procedure and 
Reception Provided in Belgium, 2010, p. 6.

123  Interview with the acting head of the asylum service of the Immigration Department, 4 June 2012.
124  Interview with the acting head of the asylum service of the Immigration Department, 4 June 2012.
125  AFG04MSP.
126  INT09GUIF.
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Moreover, in this case, there was no explicit acknowledgment of the fact that:
 •  the question posed in the questionnaire was general and not framed to elicit detailed information;127

 •  the questionnaire indicated that a brief response was required;128

 •  at the stage when the applicant completed the questionnaire, she might not have known what facts 
would be considered “important” for the examination of the application;

 •  applicants may fail to relate questions about persecution to the types of gender-based harm they fear 
(such as rape, sexual abuse, female genital mutilation, honour killings, or forced marriage);129

 •  while the decision-maker recognized that the questions in the self-completing questionnaire were 
di$erent from those posed in the personal interview, there was no reference to the fact that recall is 
in&uenced by the nature of the question used to elicit information and that memories are susceptible 
to suggestion,130 or to the variation in recall between information elicited in face-to-face interviews 
compared with self-completed forms;131

 •  applicants with gender-related applications may be unable or reluctant to disclose relevant information 
for a number of reasons. !ese include the e$ects of trauma, other mental health problems, stigma 
and shame, a distrust of authorities, operating under conditions that are not conducive to disclosure, 
fear of rejection or ostracism, and fear of serious harm as a reprisal.132

UNHCR also observed one case in which the decision-maker noted that the fact that the applicant waited 
until the end of the personal interview to disclose information about sexual abuse su$ered while in 
detention, and had asked the interpreter and his lawyer to leave the interview room before doing so, was 
considered indicative of the credibility of the asserted fact.133

In the Netherlands, an inconsistency between statements made by the applicant in the initial interview and 
the detailed interview may be used as an indicator of a lack of credibility.134 However, the applicants should 
only be requested to provide bio-data and information concerning their travel route during the initial 
interview. By law, questions related to the reasons for the application are reserved for the detailed asylum 
interview.135 In this regard, it is positive to note that guidance underlines that inconsistencies between 
statements made in the initial interview and the subsequent detailed interview may not be held against the 
applicant; the decision-maker must take into account whether the inconsistency relates to a statement made 
in the initial interview concerning the reasons for the application, as that is not the purpose of this initial 

127  “Question 5. Why do you think this? Which facts indicate this fear or the risk?”
128  “Question 5. Why do you think this? Which facts indicate this fear or the risk? State very briefly an overview of the most 

important facts” (emphasis added).
129  UNHCR, Guidelines No. 1, para. 36 (vii). M McPherson, et al., ‘Marginal Women, Marginal Rights: Impediments to Gender-

Based Persecution Claims by Asylum-seeking Women in Australia’, Journal of Refugee Studies, vol. 24, no. 2, 2011, p 
323–47 at p. 333: “obstacles to disclosure of GBP [gender-based persecution] may start with the application form itself”.

130  G Gisli, The Psychology of Interrogations, Confessions and Testimony, Chichester: J Wiley and Son, 1992; J W Schooler, D 
Gerhard and E F Loftus, ‘Qualities of the Unreal’, Journal of Experimental Psychology, Learning, Memory and Cognition, vol. 
12, no. 2, 1986, p 171–81. J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, 
vol. 21, no. 2, 2009, p 171–92 at p. 181.

131  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 
no. 4, 2010, p 469–511 at p. 506.

132  UNHCR, Guidelines No. 1, para. 35. See also Swedish Migration Board (Migrationsverket), Gender-Based Persecution: 
Guidelines for Investigation and Evaluation of the Needs of Women for Protection, 28 March 2001, p. 15; D Bögner, J Herlihy, 
C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, British Journal of Psychiatry, vol.  191, 
no. 1, 2007, p 75–81; Irish Council for Civil Liberties, Irish Times, Women and the Refugee Experience. Towards a Statement 
of Best Practice, June 2000, p. 18: “Women fleeing from cultures where preserving their virginity or marital dignity are 
essential may find it particularly difficult to discuss sexual abuse as they may already feel that they have dishonoured their 
family. They may face ostracism if the details of the abuse become known.”

133  IRQ02MSP.
134  Dutch Council of State, 8 October 2002 (200204720/1) JV 2002/414; Dutch Council of State, 14 February 2003 (200300012/1) 

JV 2003/158.
135  Dutch Aliens Decree 2000 (Vreemdelingenbesluit 2000), Article 3.112, section 2: “The initial interview takes place according to 

a Ministerial Decree set template of questions. The template of questions does not contain questions regarding the reasons 
for the application.” This practice was confirmed by UNHCR’s audit of case files, with the exception of case IRN02FBP.
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interview.136 However, the applicant is expected to provide all the relevant facts during the detailed personal 
interview. !e submission of relevant information, either as a correction or addition to the interview 
transcript, or in the opinion on an intended decision, may be considered an indicator of non-credibility.137

!e UK determining authority also conducts a screening interview. !e primary purpose of this interview 
is to gather bio-data, information about the travel route, and brief reasons for the application. Prior to the 
initial screening interview, a compulsory statement is read out to the applicant by the interviewer which 
states:

“  %e questions I am about to ask you relate to your identity, background and travel route to the United 
Kingdom. %e information you will be asked to provide will be used mainly for administrative purposes. 
You will not be asked at this stage to go into detail about the substantive details of your claim as, if 
appropriate, this will be done at a later interview. However, some details you will be asked to provide 
may be relevant to your claim.”138

Notwithstanding the clear indication that the applicant is not expected to go into detail about the reasons 
for the claim, stakeholders have revealed that disclosure during the personal interview of a fact that was not 
mentioned in the screening interview is o%en taken to constitute an inconsistency impugning the credibility 
of the fact.139 UNHCR observed such an example during its research. In this case, the interviewer at the 
screening interview had recorded that the applicant was in such a poor state of health that an ambulance 
had been o$ered, but the applicant had instead opted to proceed with the screening interview. !e written 
decision on the applicant’s application stated: 

“%e fact that at your screening interview you never once made mention of the fact that you $ed 
Afghanistan in fear of your life due to these events [events mentioned at the personal interview] they 
are therefore not considered credible.”140

Incidentally, it was not clear from the written decision whether the information available to the decision-
maker regarding the applicant’s health at the screening interview was taken into account.

In another study undertaken on Tribunal Adjudication, a judge has explained:
“  It is one thing to !nd a clear discrepancy between something said at a screening interview and something 

said later – it is quite another to attack an appellant’s credibility on the basis that she did not give a full 
account of her claim at the screening interview especially when the purpose of screening interviews is not 
to collect the full details about an individual’s asylum claim.”141

Similarly, a UK Tribunal has stated:
“  %e purpose of that [screening interview] is to establish the general nature of the claimant’s case so that 

the Home O&ce o&cial can decide how best to process it. […] However it has to be remembered that a 
screening interview is not done to establish in detail the reasons a person gives to support her claim for 
asylum. It would not normally be appropriate for the Secretary of State to ask supplementary questions 
or to entertain elaborate answers […]. Further the screening interview may well be conducted when the 
asylum seeker is tired a#er a long journey. %ese things have to be considered when any inconsistencies 
between the screening interview and the later case are evaluated.”142

136  IND Working Instruction 2010/14, 4.1 (c).
137  Dutch Council of State 27 April 2012, (201109421) JV 2012/310.
138  UKBA, Screening Interview Form.
139  Meeting with stakeholders on 21 June 2012.
140  AFG06M.
141  R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Oxford: Hart Publishing, 2011, p.143.
142  YL (Rely on SEF) China [2004] UKIAT 00145, 8 June 2004, para. 19. 
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In reviewing case "les, it was o%en di#cult for UNHCR to assess whether the decision-maker had taken into 
consideration the circumstances in which testimony had been delivered. For example, in one case, serious 
communication problems between the interviewer and the applicant were identi"ed during the personal 
interview. !e applicant was, therefore, o$ered a second personal interview with a di$erent interviewer. 
However, in the written decision on the application, contradictions between the "rst and second personal 
interviews were determined to undermine the credibility of certain material facts, without any mention of 
how the identi"ed communication problems a$ected the reliability of the evidence provided in the "rst 
personal interview.143

3.6 Consistency of applicant’s statements with 
supporting documentary or other evidence  
submitted by the applicant
It is widely recognized that consistency with supporting documentary or other evidence is considered one 
of the most e$ective indicators of the credibility of an applicant’s testimony. Documentary or other evidence 
may con"rm the applicant’s statements so that the relevant asserted facts can be accepted. Alternatively, 
without con"rming the asserted facts, documentary or other evidence may lend support to their credibility.

!is is underlined in Dutch guidance: “%e credibility of an asylum story is certainly greater if the alleged facts 
are substantiated by documents such as arrest warrants, articles in newspapers (for example, if one states to 
have been mentioned in the newspaper as ‘wanted’) or summons of court and the like.”144

However, as addressed in Chapter 2 - Credibility Assessment: Purpose and Principles, it is important 
to recall that there is no requirement for all applicant’s statements to be con"rmed or corroborated by 
documentary or other evidence.145 !is is in recognition of the fact that, because of their circumstances, it 
is o%en impossible for applicants to adduce corroborative evidence in support of their applications.146

143  IRN02MNP.
144  IND Aliens Act Implementation Guidelines (2010) C4/3.6.3. Guidance further states that in assessing whether the statements 

of the applicant are credible, it should be seen, among other things, whether the applicant can substantiate his or her 
statements through documents: IND Working Instruction 2010/14, para. 4.1 (c). The Trial Chamber of the ICTR has also 
“emphasized that it is a matter of logic that a piece of evidence supported by another piece of evidence will have a greater 
probative value than unsupported evidence, of course with the exception of when both pieces of evidence lack credibility.” P 
Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, 
dissertation, Charles University, Prague, 2010, p. 80 referring to Prosecutor v. Alfred Musema (Judgement and Sentence), 
ICTR-96-13-T, 27 January 2000, para. 75.

145  Article 4 (5) QD. UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, section 
3.2: “The applicant does not have to prove each material fact with documentary or other evidence.” Australian Government, 
Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 24 March 2012, para. 2.2: 
“There is no requirement in law that evidence must be independently corroborated before it can be accepted by the Tribunal.” 
Skender Memishi v The Refugee Appeals Tribunal, Rory McCabe, The Minister for Justice, Equality and Law Reform, The 
Attorney-General, and Ireland, [2003] IEHC 65, 25 June 2003.

146  UNHCR, Handbook, para. 196: “Often, an applicant may not be able to support his statements by documentary or other 
proof, and cases in which an applicant can provide evidence of all his statements will be the exception rather than the rule. In 
most cases a person fleeing from persecution will have arrived with the barest necessities and very frequently even without 
personal documents.”, and at para. 197: “The requirement of evidence should thus not be too strictly applied in view of 
the difficulty of proof inherent in the special situation in which an applicant for refugee status finds himself.” UNHCR, Note 
on Burden and Standard of Proof, para. 10: “[G]iven the special situation of asylum seekers, they should not be required to 
produce all necessary evidence. In particular, it should be recognized that, often, asylum-seekers would have fled without their 
personal documents. Failure to produce documentary evidence to substantiate oral statements should, therefore, not prevent 
the claim from being accepted if such statements are consistent with known facts and the general credibility of the applicant 
is good.” Matter of X, United States Executive Office for Immigration Review (EOIR), 9 August 2011 [human trafficking], p. 8: 
“[…] there is no evidence in the record corroborating the central elements of the respondent’s claim: that she was trafficked 
from the DRC to Belgium, forced into prostitution, and abused. However, given the respondent’s relative isolation and lack 
of connections in the DRC and Belgium, the underground, criminal nature of the respondent’s claimed persecutors, and the 
speed with which she claims to have made her escape, the Court cannot find that it would have been reasonable under the 
circumstances for the respondent to have provided further corroborative evidence.”
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Based on a review of the case "les in the three Member States, it was observed that consistency of 
documentary or other evidence submitted by the applicant with the facts asserted by the applicant was 
considered an indicator of the credibility of the asserted fact, whereas an inconsistency was considered 
indicative of non-credibility.147

3.7 Basing the credibility assessment on the entire evidence
Moreover, from the review of case "les, it was sometimes di#cult to deduce with certainty whether the 
credibility assessment had been conducted in light of all the available relevant evidence relating to the 
application. UNHCR’s review of case "les highlighted a number of cases in which, from the materials in the 
case "le, it appeared that the credibility assessment was, or may have been, based on only a portion of the 
relevant evidence available.

UNHCR’s research indicated that some decision-makers may not fully understand how to incorporate 
available documentary or other evidence into the credibility assessment of an individual material fact.

In one Member State, UNHCR reviewed some written decisions that did not mention whether speci"c 
documentary evidence submitted by the applicant had been taken into account.148

In another Member State, UNHCR observed that although the written decisions referred to all the 
documentary or other evidence adduced by the applicant, the evidence submitted in support of an asserted 
material fact was o%en not assessed on the basis that the applicant’s statements alone are able to be considered 
credible149 or not credible.150 Rather than assessing the documentary and other evidence together with the 
oral statements and reaching a credibility conclusion on the basis of all the available evidence bearing 
on the fact, non-credibility "ndings were sometimes based solely on the oral evidence. !is "nding was 
given as the reason for not assessing the other available evidence. !e written decisions o%en stated that 
documentation submitted was given no value because “it had not been supported by credible statements.”151

For example, in the following case the applicant asserted that she feared persecution on account of her 
husband’s employment with the Republican Guard. She submitted documentary and other evidence in 
support of the asserted fact that her husband had worked with the Republican Guard. !e written decision 
stated that this fact was not considered credible because the applicant’s statements about her husband’s 
employment lacked detail and revealed a lack of knowledge about his employment. With regard to the 
documentary and other evidence that had been submitted, the decision stated:

“  %e identity documents, food ration cards, marriage certi!cate and inhabitants card con!rm your 
identity and origin, elements that are not questioned for the moment. Concerning your husband’s 
documents (an army badge, a military voucher booklet, a transfer request, a letter of distinction, a death 
certi!cate) it should be noted that these documents only have value when they are supported by credible 
statements, which is here not the case.”152

147  For example: AFG01MRS; IRQ01MRS; IRQ02MRS; IRQ03FRS; IRQ07FSP; DRC01MRS; DRC03M; DRC05M; GUI02FRS; 
GUI03FRS;IRN04MAP, IRQ01MBP, IRQ02MBP, IRQ02FBP, IRQ03MBP, IRQ01FNP, AFG09F, IRN08M.

148  IRQ01MNP (photographic evidence), IRQ05MNP (crime report, declaration of the examining judge), IRN01MNP (photographic 
evidence and written statements of witnesses), IRN02MNP (identity document).

149  AFG05MSP, AFG06FSP, DRC03M, DRC05M, DRC06M, DRC08F, GUI10F, GUI05M.
150  AFG05MSP, AFG08M, AFG09M, IRQ05MSP, IRQ06MSP, IRQ07FSP, IRQ08FSP, IRQ10M, DRC05M.
151  IRQ09M, IRQ05MSP.
152  IRQ08FSP.
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Moreover, where the applicant’s oral evidence concerning his or her country of origin, or place of habitual 
residence, and/or recent stay in that country are determined not to be credible, then not only was 
documentary evidence not taken into account, but the credibility of other asserted material facts relating 
to that country of origin, and/or relating to the period of time in which the applicant claimed to be in the 
country of origin or place of habitual residence, were considered not to be credible. !e "nding of a lack of 
credibility with regard to the applicant’s country of origin, or place of habitual residence and/or recent stay, 
may be based solely on the applicant’s responses to questioning on his or her knowledge of the country of 
origin or place of habitual residence, notwithstanding the submission of documentary evidence in support 
of the asserted material fact.153 UNHCR was informed that when the applicant’s claimed origin or recent 
stay in the country of origin is not considered credible, examination of the application is halted.154 !is is 
illustrated by the following decision:

“  Since your alleged stay in Qarabagh cannot be found credible, the problems you claim that occurred 
there can also not be found credible. You submitted a taskara to substantiate your statements. Given 
your fraudulent statements about your stay in Afghanistan, no value can be given to this document. 
Additionally, CGRS is in possession of information that forged identity documents are widely available 
in Afghan cities or Peshawar (information was added to the administrative !le). Since you made 
fraudulent statements, you make it impossible for CGRS to get a clear view of your pro!le, your places 
of residence during the last years, your possible residence status in third countries or the reasons you 
le# these third countries. Consequently, you make it impossible for the authorities to make a correct 
assessment of your need for protection.”155

UNHCR reviewed a number of decisions relating to applicants who claimed to be from Afghanistan, which 
stated that documentary evidence submitted by the applicant had been given no probative value due to 
country of origin information indicating extensive corruption and the availability of forged documents.156 
NGOs and lawyers expressed concern that, due to speci"c country of origin information on the extent of 
corruption and forgery of documents, decision-makers may have formed the impression that all documents 
submitted by applicants from those countries are forged or obtained through corruption, with the result 
that they are given no probative value and discounted from the assessment of credibility.157

UNHCR has noted elsewhere that while documentary evidence may be given no probative value in the 
examination of an application for international protection, it may be relied upon to arrange the forced 
return of the applicant to the claimed country of origin or habitual residence.158

Conversely, UNHCR also noted a number of cases in which the applicant’s identity and recent stay in the country 
of origin was deemed credible with reference solely to the applicant’s oral evidence and without reference to any 

153  AFG08M.
154  Belgian Council of State 219.313, 10 May 2012.
155  AFG08M. See also AFG10, AFG05MSP, AFG08M, AFG09M, IRQ05MSP, IRQ06MSP, IRQ07FSP, IRQ08FSP, IRQ10M and 

DRC05M.
156  AFG07M, AFG08M, AFG09M. In these cases a CEDOCA report named ‘Subject Related Briefing. Afghanistan. Forged 

documents and corruption’ was added to the file. CEDOCA informed UNHCR that it has also produced subject related 
briefings on Iraq, Guinea and DRC which also explain that there is extensive corruption and forgery of documents in those 
countries: meeting with Head of CEDOCA, 24 May 2012.

157  NGO meeting organized at UNHCR office in Brussels on 5 June 2012; Interview with lawyers at UNHCR office in Brussels, 8 
June 2012.

158  UNHCR Représentation régionale du HCR pour l’Europe de l’Ouest, Propositions en matière de protection des réfugiés, 
des bénéficiaires de la protection subsidiaire et des apatrides en Belgique, 12 October 2011, p. 4 : “En outre, certaines 
interprétations et l’évaluation de la crédibilité faites par les instances responsables du traitement des demandes d’asile 
méritent également une attention spécifique. En particulier, l’apparent manque de cohérence entre les instances d’asile et 
l’OE concernant la nationalité de l’intéressé est interpellant. Il n’est pas rare en effet, qu’une personne dont les instances 
d’asile rejettent la demande jugeant la nationalité non crédible sans véritable examen de la crainte de persécution ou du 
risque réel d’atteintes graves, soit renvoyée vers le pays dont elle affirme avoir la nationalité ou que l’on attende d’elle qu’elle 
y retourne.”
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of the substantial documentary evidence submitted in support of the facts.159 For example, in one case, the 
applicant had submitted an original identity card, documentary evidence of his nationality, a copy of his address 
card, a copy of his ration card, a copy of his birth certi"cate, and an original certi"cate of his status as single in 
support of asserted facts regarding his identity, origin, and ‘recent stay’. !e internal evaluation form referred 
only to his oral evidence and no reference was made to the documentary evidence that had been submitted.160 
In some other cases reviewed, documentary evidence submitted was taken into account.161

Decision-makers should be careful if they are considering dismissing documentary evidence on the basis 
of COI of a general nature. While widespread corruption and the availability of fraudulent documents 
may be characteristic of a particular country, this clearly does not mean that documentation submitted 
by an applicant is forged or has been obtained through corruption. In this regard, it should be noted that 
in a recent case, the European Court of Human Rights found that the national authorities had rejected 
the documentary evidence the applicants had submitted in support of their applications without su#cient 
investigation and that this was at odds with the requirement of close and rigorous scrutiny.162 In this case, 
the determining authority had rejected the applications on the grounds that the applicants’ asserted Afghan 
nationality was not credible. !e adverse credibility "nding was based on one applicant’s insu#cient 
knowledge of Afghanistan and of the Pashto language. However, no additional investigation into the 
documentary evidence submitted by the applicants was carried out and it was given no probative value 
on the grounds that it was considered easy to falsify such documents. !e Court held that the national 
authorities’ dismissal of the documentary evidence as non-probative without verifying its authenticity, 
when this would have been easy to do so, did not satisfy the duty of close and rigorous scrutiny expected of 
national authorities.163

In one Member State, decision-makers in many of the cases reviewed considered the documentary evidence 
in isolation from the material fact to which it related.164 For example, in one case the applicant submitted three 
‘night letters’, which he had received from the Taliban. !ere was no consideration of these documents by the 
decision-maker when considering the credibility of the asserted material fact that the applicant had received 
threats from the Taliban. Instead, a generic reason was provided for attaching no weight to the document: 
“these documents do not support your claim that you would face persecution if returned to Afghanistan.”165 !e 
documentary evidence, therefore, appeared to have had no bearing on the material fact in question.

UNHCR observed that medical evidence submitted by the applicant in support of asserted facts may not be 
referred to in the written decision.166 In one case, the applicant provided medical evidence that was consistent 
with his account of detention and torture by the authorities in the country of origin. Moreover, following a 
medical screening by an Asylum Practice Nurse, a report that raised concerns about the applicant’s mental 
health was also submitted. Yet, no reference was made to the medical evidence or the information from the 
nurse in the written decision.167

UNHCR further noted that medical evidence may be disregarded on the grounds that the report was 
produced upon the request of the applicant,168 or because it is considered that the evidence does not 
con"rm a causal link between the medical condition and the asserted fact – even though the evidence may 

159  For instance AFG03FRS: The applicant had submitted what she claimed was an original taskara for herself and her children. 
However, the internal note does not mention whether any value was given to these documents which were tendered as 
confirmation of identity and origin, but her origin was deemed credible on the basis of her responses to extensive questions 
testing her knowledge of the claimed country of origin.

160  IRQ01MRS.
161  DRC01MRS, IRQ03FRS, IRQ02MRS.
162  Singh and Others v. Belgium, no. 33210/11, ECtHR (Chamber judgment, final), 2 October 2012.
163  Singh and Others v. Belgium, no. 33210/11, ECtHR (Chamber judgment, final), 2 October 2012, para. 104.
164  AFG05M, IRQ02M, IRQ95M, SOM05M, IRQ01M, IRN08M, IRQ08F, SOM02M, IRQ04F, SOM01F, IRN09M.
165  AFG05M.
166  IRQ02MRS, AFG03M, IRQ10M.
167  IRN08M.
168  DRC08F.
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be consistent with, and support the credibility of the asserted fact.169 In one case, the applicant submitted 
medical evidence that he had undergone an eye-operation in the Member State as a result of injuries su$ered 
when arrested and beaten in Guinea. !e written decision simply stated that the evidence did not prove 
anything relevant for the application.170

UNHCR did observe a case in which the medical evidence that had been submitted was referenced in the 
decision:

“  It is noted that the psychiatric report notes that: ‘[the applicant] also su"ers from Post Traumatic 
Stress Disorder […] [the applicant] underlying mental health problems have been caused by his 
early childhood traumatic experiences including his detention, torture, separation from his family, 
homelessness and struggle to survive as a young child and then a young adult. […]’ 
 
%is psychiatric !nding is considered to be consistent with your account […]. %erefore in light of the 
issues discussed above and having considered your claim carefully in the round, it is considered […] 
that your claim to have been detained, mistreated and subsequently released by the Kuwaitis in the 
a#ermath of the Iraqi invasion in 1991 is probably true.”171

UNHCR recalls that although evidence may not con"rm an asserted material fact, it may be consistent 
with and support the applicant’s statements, and is therefore of relevance. A recent judgment by the 
Court of Appeal in the UK is also worth mentioning because it held that expert medical evidence remains 
‘independent’ and of probative value, notwithstanding its inherent reliance on the applicant’s account.172

UNHCR’s review of case "les in all three of the Member States in question showed the utilization of internal 
consistency as an indicator of credibility, and of inconsistency as indicative of non-credibility. Conversely, 
however, UNHCR’s observation of interviews revealed that decision-makers may equate consistency with 
a rehearsed testimony. !e review also indicated that inconsistencies between information provided in the 
preliminary (screening) and subsequent (detailed) personal interviews may be considered indicative of 
non-credibility, and consistency considered indicative of credibility.

UNHCR’s research "ndings suggested that decision-makers’ general expectations concerning the 
consistency of applicants’ testimony may not be su#ciently informed by the wealth of scienti"c evidence 
that exists on human memory and recall of facts and events. It was not generally apparent from the case "le 
materials reviewed that decision-makers were aware that inconsistency in recall is normal.

Moreover, it was not always clear from the case-"le materials whether the decision-maker had taken into 
account the applicant’s individual and contextual circumstances and/or procedural circumstances when 
assessing the consistency of his or her statements. O%en, there was no explicit acknowledgement of the 
possible impact of these circumstances. !is, of course, does not necessarily mean that such factors were 
not taken into consideration, but the absence of such reference and the nature of the conclusions drawn by 
the decision-maker o%en gave the impression that such factors had not been taken into account. In some 
cases, an applicant’s individual and contextual circumstances were explicitly acknowledged, but dismissed 
as a mitigating circumstance because of an unfounded assumption about the functioning of memory. Only 
in a minority of cases was an individual or procedural circumstance acknowledged and taken into account 
as a mitigating circumstance.

Notwithstanding the caution expressed in the EAC that decision-makers should not adopt a ‘microscopic’ 
approach to the assessment of credibility, UNHCR’s review of case "les revealed that minor inconsistencies 
relating to issues such as dates, duration, and frequency of events, numbers, and verbatim statements were 
considered to undermine the credibility of the asserted fact.

169  DRC03M, GUI10F.
170  GUI05M.
171  IRQ05M.
172  R (on the application of AM) v Secretary of State for the Home Department [2012] EWCA Civ 521, 26 April 2012..
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4.  Consistency of the Applicant’s 
Statements with Information 
Provided by Family Members 
and/or Witnesses

As part of the credibility assessment, the determining authority may obtain and compare information and 
evidence provided by any family members and/or witnesses with the statements made by the applicant for 
international protection. Consistency in the facts asserted by the applicant with any statements made by 
dependants, other family members, or witnesses may be considered an indicator of credibility.173

!e assumption underlying this indicator is that an applicant’s personal and contextual circumstances can 
be veri"ed through family members; a lived experience can be recalled and recounted in the same way by 
all those present.

!e EAC Module states: “You may !nd discrepancies between: Di"erent written applications for example 
a witness statement and the interview record; [b]etween the applicant and family members or supporting 
witnesses.”174

4.1 Memory and consistency with information provided 
by family members and/or witnesses
As mentioned in Chapter 3 - Credibility Assessment: A Multi-disciplinary Approach, there is a wide-ranging 
variation in the human ability to attend to, retain, and retrieve memories. !erefore, decision-makers 
should expect to see evidence of this variability in the di$erences between the information furnished by 
the applicant and family members or other witnesses. We tend to recall only those aspects of an event that 
capture our attention, and the type of information that captures our attention is subjective.175 !erefore, 
although an event may be experienced by more than one person, each person’s recall of that event is likely 
to di$er in some respects. Moreover, as our long-term autobiographical memories are an interpretation 
in&uenced by and reconstructed according to what is known, di$erent people’s memories of the same 
event may change over time. Memory is also in&uenced by the nature of the question or cue used to elicit 
information, and by the interviewer’s personality, mood, and perceived intentions.176 Given that family 
members and witnesses may have been interviewed by di$erent interviewers, and the questions posed may 
have di$ered, is also a relevant factor to bear in mind.

173  It was beyond the scope of this research project to inquire into the circumstances in which dependant applicants are offered 
the opportunity of a personal interview and the purpose of the interview.

174  EAC Module 7, section 3.2.1.
175  H Evans Cameron, ‘Refugee Status Determinations and the Limits of Memory’, International Journal of Refugee Law, vol. 22, 

no. 4, 2010, p 469–511 at p. 484; M. Conway, E. Holmes, Memory and the Law: Recommendations from the Scientific Study 
of Human Memory, Leicester: The British Psychological Society Press, 2008.

176  E.g. J Baxter, J Boon, C Marley, ‘Interrogative pressure and responses to minimally leading questions’, Personality and 
Individual Difference, vol. 40, no. 1, 2006, p 87–98; J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International 
Journal of Refugee Law, vol. 21, no. 2, 2009, p 171–92.
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As such, decision-makers should expect to "nd inconsistencies when comparing the evidence of one or more 
people. It is essential that decision-makers appreciate that inconsistency is not necessarily indicative of a 
statement lacking credibility and may simply re&ect persons who are trying to remember what they actually 
experienced. !erefore, the assessment should not focus on inconsistencies relating to minor or peripheral 
facts. Rather, the question decision-makers should ask themselves relates to how the information provided 
by the applicant and his or her family members holds up in light of the other credibility indicators.

4.2 Consistency with statements of other applicants
!e ‘consistency’ indicator does not require decision-makers to assess the consistency of the applicant’s 
statements about the situation in the country of origin against the evidence derived from interviews with 
other applicants. Indeed, there was no indication from UNHCR’s review of case "les in the three Member 
States of focus that decision-makers assess the consistency of applicants’ statements with those of other 
applicants. 

However, in an interview with UNHCR, one decision-maker stated that the facts asserted by an applicant 
were consistent with those of other applicants from Afghanistan and this, together with the detail of the 
account, contributed to a "nding of credibility regarding the material facts.177

!e Dutch guidance explains that: “this overview gives the IND the possibility to conduct a comparatively 
[sic] and thus objective assessment. %is passage within the policy is therefore not intended to mean that the 
statements of the alien are compared with those of other aliens to then directly draw conclusions from them.”178

!is clari"cation is important. In this regard, it is worth noting relevant parts of UNHCR’s advice in relation 
to gender-related claims. UNHCR states that because the usual types of evidence used in other refugee claims 
may be less readily available, for example as a result of the under-reporting of cases or lack of prosecution, 
alternative forms of information might assist. !ese might include written reports or oral testimonies from 
other women in a similar situation, or from non-governmental or international organizations, as well as any 
other independent research.179

Interviews with some decision-makers revealed that when an applicant’s testimony shares common features 
with the testimony of other applicants, there is a tendency to consider this as indicative of a manufactured 
and rehearsed account that lacks credibility. For example, interviewee A stated: “Instinctively I think it’s false, 
you think to yourself ‘here we go again’.”180 Interviewee E stated: “In the case of Afghans, every Afghan fears 
the Taliban, every Afghan has a brother conscripted by the Taliban. %is changes the starting point. Before 
interviews, you know the applicant fears the Taliban, you think to yourself this is the standard run of the mill 
claim. It’s false.”181 Interviewee D stated: “it’s false, o#en people know other people that have used that story to 
get a grant.”182 Interviewee C stated: “Well, it’s hard to believe if you know the answers before you’ve asked them 
the questions.”183

177  INT02AFGM.
178  IND Working Instruction 2010/14, paragraph 4.1 (d).
179  UNHCR, Guidelines No. 1, para. 37.
180  Interview 1.
181  Interview 5.
182  Interview 4.
183  Interview 3.
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4.3 Individual and contextual circumstances and 
consistency with information provided by family 
members and/or witnesses
With regard to the individual and contextual circumstances that should be taken into account when 
assessing the consistency of information provided by more than one person, all the relevant factors, as 
they relate to all the people, involved should be taken into account. Di$erences between the accounts of 
di$erent people may be due to di$erences in, for example, their age, gender, position and role in the family, 
education, social status, etc.

Due to gender and cultural reasons, adult dependants in many asylum cases are likely to be women whose 
protection status may depend on the outcome of an application by an adult male relative. Consequently, it 
is important to reiterate, in this context, that women may not have knowledge of the professional, political, 
military, or other social activities of their male relative.184 !erefore, when a female dependant is interviewed 
primarily to probe the credibility of facts asserted by a male relative, this factor should be borne in mind. 
!is is equally relevant when the statements and other evidence of a female applicant are compared with the 
statements and evidence of a related male applicant.

In this regard, UK policy guidance states the need to “understand that women in many societies do not have 
speci!c information about the activities of the men in their families. Gaps in their knowledge should not be 
construed as lack of credibility unless there is other evidence of such lack of credibility.”185

In addition, where an applicant’s reasons for applying for international protection relate to gender, past 
sexual violence, domestic violence, or their sexual orientation and/or their gender identity, it should be 
borne in mind that for reasons of shame and stigma, they may not have disclosed the sexual violence, 
domestic violence, or their sexual orientation and/or gender identity to even family members.186 Moreover, 
applicants may have already been marginalized or ostracized by their family and/or community, and 
therefore family or community members may not be willing to support their applications.187

!ese and other relevant individual and contextual circumstances should be considered when comparing 
the statements and evidence of di$erent people.

184  UNHCR, Guidelines on the Protection of Refugee Women, July 1991, para. 61: “A second problem arises when women are 
interviewed about the claims to refugee status made by male relatives. A wife may be interviewed primarily to corroborate 
the stories told by her husband; if she is unaware of the details of her husband’s experiences (for example, the number of 
her husband’s military unit), the entire testimony may be discounted as lacking in credibility. Yet, in many cultures, husbands 
do not share many details about military or political activities with their wives.” Swedish Migration Board (Migrationsverket), 
Gender-Based Persecution: Guidelines for Investigation and Evaluation of the Needs of Women for Protection, 28 March 
2001, p. 14.

185  UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 2010. Refugee, Asylum and International 
Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer Basic Training Module on Gender-
Related Claims, October 2012: “A woman who may be at risk of persecution because of her relationship to a male family 
member may be unable to provide detail about the activities of the male family member that placed the family at risk. In many 
societies, it is normal for a male family member not to discuss his ‘public’ activities (such as political activities, or activities in a 
union or religious organization) with female members of the family, even with his wife.”

186  UNHCR, Guidelines No. 9, para. 63 (i)–(viii).
187  Asylum Aid, ‘Claiming Asylum on the Basis of Your Sexuality: The Views of Lesbians in the UK’, Women’s Asylum News: 

Issue no. 115, January/February 2013, p. 4; Immigration Equality, Guidance for Adjudication of Lesbian, Gay, Bisexual, 
Transgendered and HIV Asylum Claims Materials, 2004, p. 10.
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4.4 State practice on consistency with information 
provided by family members and/or witnesses
Guidance in both the Netherlands and UK refers to consistency with information provided by family 
members and/or witnesses as an indicator of credibility.
Dutch guidance explains that it may be concluded that the applicant’s statements are not consistent and, 
therefore, not credible if there are external inconsistencies (contradictions with statements of family or 
others).188 UK guidance speci"es that:

“  Consideration of internal credibility requires an assessment of whether the applicant’s claim is […] 
consistent with claims made by witnesses and/or dependants.”189 As part of the assessment of 
internal credibility, the guidance notes that decision-makers should be aware of any mitigating 
circumstances.190

UNHCR’s sample of case "les included only a small number involving family members. Nonetheless, a 
review of these case "les indicated that, in practice, consistency between the statements of family members 
is used as an indicator of credibility.191

Nevertheless, in one Member State, it was noted that when the applicant’s statements were consistent with 
those of family members or friends, the statements by the family members or friends were not given any 
value because they were considered to be partial and biased.192 Yet they were taken into account when there 
were inconsistencies.193

In some cases, where the family member had been interviewed before, the applicant was given the 
opportunity to address any inconsistencies or discrepancies between their statements.194 But in other cases, 
the applicant was not a$orded such an opportunity. !e inconsistencies between the statements were 
nevertheless cited in the written decision.195

Personal interviews of dependants should not be conducted with the aim of establishing contradictions 
and inconsistencies. In particular, UNHCR cautions against a reliance on the statements of children to 
undermine the credibility of statements by a parent or parents. If any inconsistencies that are material 
to the determination of the principal applicant’s claim arise during an interview with family members or 
dependants, the principal applicant should be given the opportunity to clarify these.
UNHCR’s review of case "les indicated that consistency with information provided by other applicants and/
or witnesses about the situation in the country of origin, or place of habitual residence, is not an indicator 
decision-makers use. However, in interviews some decision-makers revealed that when an applicant’s 
testimony shares common features with the testimony of other applicants, there is a tendency to consider 
this as indicative of a manufactured and rehearsed account that lacks credibility. UNHCR recalls that 
written reports and/or oral evidence provided by other similarly located refugees may constitute a useful 
source of information in particular for cases where COI may be lacking.

188  IND Working Instruction 2010/14, paragraph 4.1 (c).
189  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.1.
190  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.1: “In 

assessing the internal credibility of a claim, decision makers should be aware of any mitigating reasons why an applicant is 
incoherent, inconsistent and unable to provide detail, or delays in providing details of material facts. These reasons should be 
taken into account when considering the credibility of a claim and must be included in the reasoning given in the subsequent 
decision. Factors may include the following (the list is not exhaustive): age; gender; mental health issues; mental or emotional 
trauma; fear and/or mistrust of authorities; feelings of shame; painful memories particularly those of a sexual nature and 
cultural implications. It is also important to consider whether a particular line of questioning was reasonable.” 

191  For example, AFG03FRS, AFG05MSP, IRQ07FSP, DRC03M, IRN05MAP, IRN01BP, IRN03MBP, IRQ03FBP, IRQ03MBP, 
SOM01FBP, AFG04M, IRN09M, IRQ01M, AFG09F, AFG10F, AFG03M, IRN07F. In two cases the decision-maker reviewed 
interview records of family members whose account shared common features. In both cases this was considered an indicator 
of consistency. Similarly, UNHCR reviewed three cases in which consistency with the statements of family members was 
considered indicative of credibility (IRQ03FBP, SOM01FBP, IRQ02FBP).

192  DRC03M, GUI10F.
193  AFG04MSP, AFG10F and IRQ07FSP.
194  IRQ08FSP, IRQ07FSP, AFG10F, IRQ05MSP.
195  AFG05MSP, DRC03M.
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5.  Consistency of the Applicant’s 
Statements with Available 
Speci"c and General 
Information

!is indicator requires that the credibility assessment of the material facts that asserted by the applicant 
is also assessed in light of what is generally known about the situation in the country of origin or place of 
habitual residence; accurate, objective, and current COI; as well as any speci"c information or other expert 
evidence such as medical, anthropological, linguistic, and document veri"cation analysis reports.

5.1 Legal and policy framework
!is indicator is embedded in the EU Asylum acquis under the provisions of Article 4 (5) (c) of the 
Quali"cation Directive: “the applicant’s statements […] do not run counter to available speci!c and general 
information relevant to the applicant’s case.”

UNHCR guidance also provides that “the applicant’s statements cannot […] be considered in the abstract, 
and must be viewed in the context of the relevant background situation. A knowledge of conditions in the 
applicant’s country of origin –while not a primary objective – is an important element in assessing the applicant’s 
credibility.”196

Policy guidance in the UK and the Netherlands also refers to external consistency. Guidance for the 
determining authority in the UK notes that: “material facts should be consistent with generally known facts 
and country of origin information. %e decision maker is required to conduct research into the applicant’s 
country of origin to assess whether claims about past and present events are consistent with objective country 
information.”197

!ere is no further explanation in the guidance of the meaning of ‘generally known facts’.198

Dutch guidance states that, in assessing whether the applicant’s statements are credible, consideration 
should be given to whether those statements match information from objective sources.199 It speci"es that 
a comparison of the applicant’s statements with all that is known about the situation in the country of 
origin from o#cial reports and other sources, and what has previously been researched and considered 

196  UNHCR, Handbook, para. 42.
197  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 16; UKBA, 

Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.2.
198  The only reference is in the context of guidance relating to what should be taken into account when considering applying the 

benefit of the doubt: “When decision makers are considering giving an applicant the benefit of the doubt much may depend 
on the general credibility of the applicant’s account. This includes: The overall consistency and coherence of the applicant’s 
account and consistency with generally known facts, such as the known situation in the country of origin, taking 
into account all mitigating circumstances” (emphasis added). UKBA, Asylum Instructions, Considering Asylum claims and 
Assessing Credibility, February 2012, p. 14, para. 4.3.4.

199  IND Working Instruction 2010/14, paragraph 4.1 (c).
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in response to interviews with other applicants in similar situations, is an important element in assessing 
credibility.200

UNHCR’s review of case "les indicates that information gleaned from earlier visa applications, for example, 
may be considered to constitute known facts.201 In this regard, the determining authority in Belgium 
informed UNHCR that reference to ‘generally known facts’ is only rarely made in practice.202

!e EAC de"nes this indicator as ‘external credibility’, meaning consistency with COI, known facts and 
other pieces of evidence provided by either the applicant or the determining authority.203

5.2 Guidance on use of ‘external consistency’
!e EAC curriculum states that:

“  [where] there is objective country of origin information to support the applicant’s evidence about a 
material fact, but there is no evidence to contradict the applicant’s account, the account is externally 
credible and there is no serious reason to doubt the applicant’s general credibility, the claimed fact 
can be accepted. […] Objective country of origin information which clearly contradicts the claimed 
material fact(s) is a negative external credibility indicator.”204

!e guidance in the Netherlands further provides that where an applicant’s statement regarding a fact is 
inconsistent with authoritative sources, for example, the content of an o#cial report of the Minister of 
Foreign A$airs, this is a strong argument for the conclusion that the applicant’s statement regarding this 
fact is not credible.205

!e guidance for the UK determining authority states that:

“  [w]here there is objective country information to support the applicant’s account of a past or present 
event, and the applicant’s account is internally consistent, the material fact may be accepted by the 
decision maker. However, where there is objective country information that clearly contradicts the 
material facts, this is likely to result in a negative credibility !nding.”206

200  IND Working Instruction 2010/14, paragraph 4.1 (d). IND Aliens Act Implementation Guidelines (2010), section C14/2.3: “The 
following elements play a role in the assessment of credibility: […] A comparison of the statements with all that is known from 
objective sources about the situation in the country of origin and what has been assessed and decided in interviews with 
other aliens in comparable situations.” 

201  IRN03MNP, IRQ01FNP. UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, 
section 3.2, which refers to visas as a source of evidence.

202  Interview with Head of Dutch language section of the legal department of CGRA/CGVS, 24 May 2012; and interview with 
regional coordinator for Middle East and Asia of CGRA/CGVS, 6 June 2012. UNHCR did not observe any reference to 
‘generally known facts’ in the decisions reviewed.

203  EAC Module 7, section 3.2.
204  EAC Module 7, section 3.2.
205  IND Working Instruction 2010/14, paragraph 4.1 (c).
206  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 16; UKBA, 

Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, section 4.3.2.
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5.3 "e individual and contextual circumstances of the 
applicant and ‘external consistency’
When applying the ‘external consistency’ indicator to assess the credibility of information provided by 
applicants, decision-makers must do so bearing in mind their individual and contextual circumstances. 
Applications must be examined individually and objectively.207

!erefore, any information relied upon for the credibility assessment should be objective.208 Moreover, the 
information should be reliable and time appropriate.

In comparing the applicant’s statements and other evidence submitted with available speci"c and general 
COI, it should be borne in mind that much COI is general in nature and might not report speci"c events. A 
document that contains general information may not su#ce to support, refute, or otherwise bear on facts 
relating to a speci"c, individualized event or issue.209

A lack of accurate, objective, and current COI regarding an asserted material fact is not necessarily indicative 
of a lack of credibility.210 As noted in UK guidance:

“  %ere may be instances where a lack of objective country information results in the decision maker 
being unable to make a !nding on whether a past or present event described by the applicant occurred 
as claimed. %e absence of objective country information to support a material fact does not necessarily 
mean that an incident did not occur. Much will depend on the scale of the incident, the country situation 
and the ability of the media or other organisations to report the incident. If the past or present event is 
material to the claim, a decision will have to be made as to whether the applicant should be given the 
bene!t of the doubt on this aspect of their claim in line with Lord Justice Sedley’s comments that all 
factors capable of having a bearing have to be given their due weight.”211

!e EAC notes that, in addition, “countries circumstances can change rapidly, and the most recent country of 
origin information (COI) report (most of which are frequently updated) may not re$ect the current situation.”212

In particular, there may be very little reliable information available on regions experiencing high levels of 
indiscriminate violence due to the limited presence on the scene of independent media and civil society. !is 
also applies to the conditions under which people, as well as organizations such as hospitals, mortuaries, the 
police, etc., are operating in the region.213

207  Article 8 (2) (a) APD: “Member States shall ensure that: (a) applications are examined and decisions are taken individually, 
objectively and impartially.”

208  EAC Module 7, section 3.2.8. According to Dutch guidance, in assessing whether the statements of the applicant are 
credible, it should be determined whether the applicant provides information which matches information from objective 
sources: Aliens Act Implementation Guidelines (2010), section C14/2.3 and IND Working Instruction 2010/14, paragraph 4.1 
(c). The guidance further states that it may be concluded that the applicant’s statements are not consistent and, therefore, 
not credible if there are contradictions with authoritative sources: IND Working Instruction 2010/14, paragraph 4.1 (c). UKBA, 
Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 16; UKBA, Asylum 
Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.2.

209  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 
January 2004, p. 56, para. 2.4.4.

210  CCE/RVV 44.471, 31.05.2010; CCE/RVV 44.467, 31.05.2010; CCE/RVV 45.928, 02.07.2010.
211  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15.
212  EAC Module 7, section 3.2.
213  UNHCR, Safe at Last? Law and Practice in Selected EU Member States with Respect to Asylum-Seekers Fleeing 

Indiscriminate Violence, July 2011. UNHCR, Women and Girls Fleeing Conflict: Gender and the Interpretation and Application 
of the 1951 Refugee Convention, September 2012, p 41–2: “getting accurate, up-to-date information on the situation of 
women and girls during a conflict can be extremely difficult, and if it is collected, it likely reflects under-reporting and therefore 
under-estimation.”
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It should also be noted that general COI may lack a perspective on, for example, gender, gender identity, 
sexual orientation, or age.214 Relevant and speci"c COI on the situation and treatment of women, children, 
and LGBTI individuals is o%en lacking. !is may, for example, be due to a bias in the collation of information, 
or to the fact that international organizations and other groups are hampered in their ability to monitor 
and document abuses against certain groups, such as LGBTI individuals. Alternatively, stigma attached to 
issues such as gender-related violence, sexual orientation and/or gender identity, may result in incidents 
going unreported. A lack of relevant COI should not automatically lead to the conclusion that the asserted 
material facts are not credible.215

!e UKBA Independent Chief Inspector conducted a thematic review of the use of COI in the agency in 
2011.216 !e inspection noted that:

“  %ere is a risk that, if information on a particular social group or type of claim is not included in 
the COIS report and has not been captured as a result of previous individual claims, Case Owners 
could automatically assume there are no grounds for substantiating an applicant’s assertions. %is is 
particularly important for some of the most vulnerable applicants such as those claiming persecution on 
the grounds of female genital mutilation or on the grounds of sexuality or gender. […] Decisions made 
without the appropriate knowledge run the risk of being wrong decisions.”217

In this regard, it is positive to note that in the UK, all COI reports contain a section on women and children. 
!ere are also sections on LGBTI individuals, for which there is speci"c guidance on coverage of LGBTI 
individuals in COI service products. Moreover, following a review in October 2011, the Independent 
Advisory Group on Country Information (IAGCI) is developing a gender checklist for use in UKBA COI 
reports, which will be applied and may lead to substantial structural changes to reports. Similarly, the 
reports of the Dutch Ministry of Foreign A$airs are based on terms of reference that focus attention on 
speci"c groups such as ethnic minorities and women.218

214  UNHCR, Guidelines No. 1, para. 37: “It is important to recognize that in relation to gender-related claims, the usual types of 
evidence used in other refugee claims may not be as readily available.” UNHCR, Guidelines No. 8: “Just as country of origin 
information may be gender-biased to the extent that it is more likely to reflect male as opposed to female experiences, the 
experiences of children may also be ignored.” UNHCR, Guidelines No. 9, para. 66. 

215  UNHCR, Guidelines No. 9, para. 66: “Relevant and specific country of origin information on the situation and treatment of 
LGBTI individuals is often lacking. This should not automatically lead to the conclusion that the applicant’s claim is unfounded 
or that there is no persecution of LGBTI individuals in that country.” S Jansen, T Spikerboer, Fleeing Homophobia, Asylum 
Claims Related to Sexual Orientation and Gender Identity in Europe, COC Netherlands, Vrije Universiteit Amsterdam, 
September 2011, p 7 and 10.

216  UKBA, The Independent Chief Inspector of UKBA: The Use of Country of Origin Information in Deciding Asylum Applications 
– A Thematic Inspection, October 2010–May 2011, para. 5.4.

217  UKBA, The Independent Chief Inspector of UKBA, para. 6.13.
218  Expertise getoetst (Advisory Committee on Migration Affairs, The Hague, Evaluating Expertise: The Role of Expert Advice 

in the Asylum Procedure, 6 July 2012) and ACVZ advice, Transparant en Toetsbaar. Een advies over landeninformatie in het 
vreemdelingenbeleid (Advisory Committee on Migration Affairs, The Hague, Transparent and Verifiable, A Report on the Use 
of Country Information in Aliens Policy, 5 September 2006).
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5.4 Consistency with country of origin information
UNHCR’s review of case "les con"rmed that, in practice, the credibility of applicants’ statements is 
assessed against general and speci"c COI,219 expert evidence such as the results of language analysis,220 
age assessment,221 or document veri"cation procedures.222 Due to the limited scope of this research, it 
was not possible to focus on language analysis, age analysis, or document veri"cation as they relate to the 
assessment of credibility in the procedures of the three Member States under survey. !is section therefore 
only discusses the use of COI.

It is important to recall in this context that COI must support the individual, objective, and impartial 
examination of the application.223 COI must be precise and up-to-date and obtained from various sources.224 
!e European Court of Human Rights has ruled in this regard that:

“  In assessing such material, consideration must be given to its source, in particular its independence, 
reliability and objectivity. In respect of reports, the authority and reputation of the author, the seriousness 
of the investigations by means of which they were compiled, the consistency of their conclusions and their 
corroboration by other sources are all relevant considerations.”225

!e three Member States surveyed in this research provide decision-makers with instructions on how to 
ensure that the requirements of objectivity, reliability, and time-appropriateness are met in practice.226 
Nevertheless, in a small number of cases reviewed, UNHCR noted that decision-makers appeared to 
conduct their own research without any recorded reference to recommended country of origin sources, 
instead relying solely on information from other websites that may not necessarily meet the criteria of 

219  AFG04MSP; AFG08M; AFG09M; AFG10F; IRQ05MSP; IRQ09M; GUI04M; GUI05M; GUI06M; GUI07M; AFG01MRS; 
AFG02MRS;AFG03FRS; IRQ01MRS; IRQ06MSP; DRC01MRS; DRC02FRS; GUI01MRS; GUI02FRS; GUI03FRS; GUI05M; 
GUI07M; GUI08M; GUI09M; INT06GUIM; INT08DRCF;IRN02FBP; AFG02FNP; IRQ01MNP; IRQ02MNP; IRQ04MNP; 
SOM01FNP; SOM02MNP, IRN05MAP; SOM01MAP; IRQ01MBP; AFG01MBP; IRN01FBP; IRN01MBP; IRN03MBP; 
IRQ02FBP; SOM01FBP; IRN02MNP; IRQ09M, IRN04M, SOM09M, IRN10M, SOM06FRS, IRQ05M, IRQ02M, AFG01MRS, 
SOM05M, IRN06MRS, IRQ01M, IRN02F, IRN08M, AFG08M, AFG09F, IRN05M, IRQ08F, AFG06M, SOM01F, IRQ10M, 
IRN09M, IRN03M, SOM07F, SOM10MRS, SOM04M, SOM02M, SOM03MRS, SOM08M. 

220  SOM01FNP,INT03IRNM. During the period of UNHCR’s research, of the three Member States surveyed, language analyses 
were only being utilized in practice in the Netherlands. According to INDIAC, 429 language analyses were conducted during 
2011. Decision-makers in the UK stated that they had not used language analyses for some time due to lack of funding. 
However, the UK determining authority (UKBA) informed that funding for language analysis testing had been reinstated. 
UNHCR was informed that, in Belgium, the use of language analysis for the determination of origin is considered time 
consuming, expensive and limited in its applicability and therefore is very rare. Interview with Head of CEDOCA, 24 May 
2012. In 2011, only one such test was conducted: interview with Head of CEDOCA, 19 June 2012. There were no cases 
reviewed by UNHCR in Belgium and the UK in which a language analysis had been conducted.

221  AFG03MNP.
222  IRQ04MNP, IRQ01FAP.
223  Art. 8 (2) (a) APD.
224  Art. 8 (2) (b) APD. Salah Sheekh v. the Netherlands, no. 1948/04, ECtHR, 11 January 2007, in which the national authorities 

relied on COI from only one single source, whereas the ECtHR relied on information from a variety of sources.
225  NA v. The United Kingdom, no. 25904/07 (Judgment), ECtHR, 17 July 2008, para. 120.
226  The updated UKBA, Asylum Instructions, Considering the Asylum Claim and Assessing Credibility, February 2012, provides 

that “it is best practice and a far more efficient use of resources to use research already conducted by COIs [countries of 
origin] and only, if absolutely necessary, should decision makers undertake independent research.” The guidance also cites 
other useful sources from which reliable material can be collated such as ‘UNHCR’s Refworld’ and ACCORDs ‘ecoi.net.’: 
UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 16. It should be noted 
that this information did not feature in the previous UKBA, Asylum Instructions, Considering the Asylum Claim and Assessing 
Credibility, July 2010. Dutch guidance provides that the official reports of the Ministery of Foreign Affairs are reliable, and 
when there is no official report an assessment may be based on the official country reports of other states and reports of 
international organizations and NGOs: IND Aliens Act Implementation Guidelines (2010) Vc 2000 C14/2.4. The Head of 
CEDOCA in Belgium informed UNHCR that protection officers are advised to research country of origin information in the 
internal database of CGRA/CGVS, provided by CEDOCA, and put individual questions to CEDOCA, before researching 
information on the internet. If relevant information is found on the internet that is not on the database, the information should 
not be used without first verifying its reliability with CEDOCA (Interview with Head of CEDOCA, 24 May 2012). CCE/RVV 
55.603, 04.02.2011 in which the appeal body urged caution if reliance is placed on internet sources, and CCE/RVV 45.928, 
02.07.2010 in which CCE/RVV confirmed that if the CGRA/CGVS relies on an anonymous source, CCE/RVV cannot verify the 
reliability of the source and the decision must be annulled.
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independence, accuracy, reliability, and time-appropriateness.227 UNHCR also noted that in many of the 
cases it reviewed, the COI referred to appeared to be time-appropriate.228 However, in some cases the COI 
used did not appear to be time-appropriate.229

For example, in one case the applicant had asserted facts relating to November 2010. However, the decision-
maker based a "nding of external inconsistency on COI published in January 2010. Since the applicant had 
not been confronted with the inconsistency during the "rst instance procedure, the applicant had to resort 
to an appeal to point out that the COI the determining authority relied on was inaccurate because it was 
not updated, and to submit more recent COI that supported his statements.230 Such cases highlight the need 
for decision-makers to remain vigilant to ensure that COI is time-appropriate, and to give applicants an 
opportunity to explain any apparent external inconsistency.231

With regard to the use of COI in the application of the ‘external consistency’ indicator, UNHCR noted that, 
in most case "les reviewed, COI was not cited in relation to each material fact for which such information 
was relevant and available. UNHCR also noted that in many cases where refugee status was not granted, 
only COI supporting the a lack of credibility of asserted facts was cited, whereas in those cases in which 
refugee status was granted, only COI supporting the credibility of asserted facts was cited. In some cases, 
no COI was added to the case "le at all.232

UNHCR also noted that some of the written decisions viewed did not relate or tailor the available and 
relevant COI sourced to the individual material facts. UNHCR observed that, in a signi"cant number of 
cases, references to COI were general in nature and did not reveal the exact source – “it appears from public 
sources that …”, or “it is consistent/inconsistent with general public sources that …”233 – and/or only general 
information about the security situation in the country of origin was noted.234 In such circumstances, it was 
not possible to assess whether the evidence drawn from the COI actually supported the credibility "nding.

On the other hand, UNHCR observed some written decisions that clearly referred to and sourced the COI 
supporting the credibility "nding. !e following example highlights good practice:

“  Consideration has been given to the applicant’s claim that […] she was attacked by two militia 
men. She claims a number of days before the attack she had witnessed two militia men !ghting. She 
informed the newspaper of what happened and they published the story in the paper. When the militia 
came to her house to attack her, they asked her why she had written the story. %ey then dragged her 
out of her house and hit her in the face with the butts of their guns. […] %e militia le# but warned her 
not to write anything in the newspaper again. Consideration has been given to journalists in Somalia, 
in particular it is noted that: ‘ 
 
Journalists have been repeatedly subjected to threats and short-term arbitrary detentions, particularly 
in Baidoa and Kismayo. Al-Shabaab has increasingly targeted civil society groups, peace activists, 
media and human rights organisations.’ (OGN Somalia July 2010, para 3.6.7) 
 
[…] %erefore as the applicant has been consistent with the objective information […] it has been 
accepted that she was a journalist in Somalia from the Ashraf clan, the applicant’s claim that she was 
attacked in 2007 by militia for reporting a story in a newspaper is accepted.”235

227  IRN10M, IRN09M, IRQ09M, AFG08M, IRQ01M.
228  AFG08M, AFG09M, AFG10M, IRQ05MSP, IRQ06MSP, GUI04M, GUI05M, GUI06M, GUI07M, GUI08M, GUI09M.
229  SOM09F, IRQ08F, IRQ10M, AFG10F.
230  IRQ09M.
231  Chapter 4: Gathering the Facts discusses probing credibility in more detail.
232  AFG05MSP, IRQ03FRS, IRQ07FSP, DRC03M, DRC06M, DRC07F, DRC08F, DRC09F, DRC10F, GUI03FRS.
233  IRQ01MNP.
234  IRQ10M, GUI10F.
235  SOM06FRS.

174 Beyond Proof - Credibility Assessment in EU Asylum Systems



Where there is independent, objective, reliable, and time-appropriate COI that supports the applicant’s 
asserted material facts, and there is no such information to contradict the applicant’s account, the claimed 
fact may be accepted as credible.236

However, from the sample reviewed, it was evident that there was a tendency for some decision-makers to 
cite COI and ignore the content of this information. For example, in one case, COI was cited on the topic of 
the treatment of those who convert to a di$erent religion. While parts of the COI supported the applicant’s 
claim, the subsequent sentence stated that: “Regardless of the objective information it is not considered that 
your claim is credible,”237 thereby disregarding any indication that the COI supported the applicant’s account.

Some non-governmental stakeholders found that COI was being used selectively to support negative 
credibility "ndings.238 Indeed, in some of the case "les that UNHCR reviewed, the content of the written 
decision was indicative of such selectivity. For example, in one instance, the decision-maker sought to 
show that members of Al-Shabaab could not have targeted the applicant (a civilian) because he lived 
in a government controlled area of Mogadishu, and Al-Shabaab “is an organised group which targets its 
attacks against government forces and o&cials.” However, the same COI source that the decision-maker 
cited con"rmed that “Al Shabaab also carry out random killings of civilians in Mogadishu to create disorder 
and chaos.”239 !is was not mentioned in the written decision, which instead referred solely to Al-Shabaab 
killing Transitional Federal Government (TFG) soldiers.

UNHCR observed that, in several cases where a decision was taken not to grant international protection, 
the decision o%en did not refer to COI that supported a material fact, or did not mention material facts 
that were deemed to be credible. Only the information that was considered to support a "nding of a lack of 
credibility was referred to in the decision. In other words, the decision did not refer to those material facts 
that were supported by available general and speci"c COI.

UNHCR also noted that, in practice, the consistency of facts furnished by the applicant with COI does not 
necessarily mean that the applicant’s statements in relation to those facts will be considered credible. !is 
is because the decision-maker may "nd the indicator inapplicable on the ground that the COI is widely 
known or in the public domain.

!e High Court of Ireland stated that: “the decision-maker must be alive to the possibility that a claimant is 
making use of events or information known to be veri!able to create the impression that he or she was present 
and involved when the claim is actually untrue.”240

Independent, objective, reliable, and time-appropriate COI or other information that clearly contradicts 
or is inconsistent with material facts asserted by the applicant may be regarded as an indicator of the non-
credibility of the fact(s), subject to a lack of a satisfactory explanation by the applicant, and the absence of 
other factors that may account for the discrepancy.

236  EAC, Module 7, section 3.2.
237  AFG09F.
238  Interview with lawyers on 8 June 2012; and meeting with NGOs on 5 June 2012. See also, Comité Belge d’Aide aux Réfugiés, 

La crainte est-elle fondée? Utilisation et application de l’information sur les pays d’origine dans la procédure d’asile, June 
2011, p. 51.

239  SOM08M.
240  K. v Refugee Appeals Tribunal, High Court of Ireland [2011] IEHC 125, 25 March 2011.
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6.   
Plausibility

!e credibility indicator ‘plausibility’ is also listed in Article 4 (5) (c) of the Quali"cation Directive: “the 
applicant’s statements are found to be […] plausible.” UNHCR’s handbook states that: “%e applicant’s 
statements must be coherent and plausible, and must not run counter to generally known facts.”241 In its Note 
on Burden and Standard of Proof, UNHCR adds that: “Credibility is established where the applicant has 
presented a claim which is coherent and plausible, not contradicting generally known facts, and therefore is, on 
balance, capable of being believed.”242

6.1 Meaning of ‘plausible’
In the context of the credibility assessment, the intended meaning of the term ‘plausible’ lacks clarity. Indeed, 
some may consider ‘plausibility’ to mean no more than ‘credible’.243 !e EAC asks: “What does plausibility 
mean? %e facts alleged by the applicant should be plausible i.e.: they should be believable and consistent”244 
(emphasis added). Such a de"nition in e$ect nulli"es ‘plausibility’ as an indicator of credibility.245 A 
UK tribunal has highlighted a distinction between ‘plausible’ and ‘credible’, stating that: “A story may be 
implausible and yet may properly be taken as credible; it may be plausible and yet properly not believed.”246

!e ordinary meaning of the term is: “seeming reasonable or probable”.247 !e EAC also states that plausibility 
“is when the applicant’s story is plausible – or not – with ‘common sense’.” Within the list of examples of 
statements that may be considered not to be consistent and plausible, Dutch guidance refers to “contradictions 
with authoritative sources”, “inconsistencies in behaviour”, and “unlikely events (disproportionately high degree 
of coincidence)”248 (emphasis added). It also refers to “strange or remarkable statements”.249 Further, a UK 
tribunal has noted that the credibility assessment can involve a judgement, based on evidence or inferences, 
about the likelihood of something having happened; it also referred to ‘inherent likelihood’, ‘reasonableness’, 
and ‘improbabilities’.250 As such, UK guidance states that “%e plausibility of a fact is assessed on the basis 
of its ‘apparent likelihood or truthfulness in the context of the general country information relevant to the 
applicants’ country of origin and/or their own evidence.”251

At the national level, attempts have been made to reduce the scope for such subjectivity by de"ning the 
meaning of this indicator more narrowly. For example, it has been suggested that “a circumstance is 

241  UNHCR, Handbook, para. 204.
242  UNHCR, Note on Burden and Standard of Proof, para. 11.
243  In the context of the credibility assessment of past and present facts, according to Dutch guidance, the term ‘plausible’ is 

interchangeable with ‘credible’: IND Working Instruction 2010/14, para. 2, p. 2. 
244 EAC, Module 7, section 3.2.
245  M Kagan, ‘Is Truth in the Eye of the Beholder? Objective Credibility Assessment in Refugee Status Determinations’, 

Georgetown Law Journal, no. 17, 2003, p 1–68.
246  MM (DRC – Plausibility) Democratic Republic of Congo v Secretary of State for the Home Department, [2005] UKIAT 00019, 

27 January 2005, para. 16.
247  http://oxforddictionaries.com/definition/plausible
248  IND Working Instruction 2010/14, paragraph 4.1 (c).
249  IND Working Instruction 2010/14, paragraph 4.1 (c).
250  MM (DRC – Plausibility) Democratic Republic of Congo v Secretary of State for the Home Department, [2005] UKIAT 00019, 

27 January 2005, paras. 15, 16, and 19.
251  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, para. 4.3.6.
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‘implausible’ if it is beyond human experience of possible occurrences, that is to say, inherently unlikely.”252 
However, there has been some resistance to such an approach in the UK: “we do not regard ‘implausible’ or 
‘inherently unlikely’ as meaning ‘beyond human experience or possible occurrence’, nor do we regard that latter 
phrase as the relevant benchmark for an adverse conclusion as to plausibility or credibility.”253

With such uncertainties surrounding the meaning of ‘plausibility’, an assessment of whether facts presented 
by an applicant seem reasonable, likely or probable, or make ‘common sense’ risks becoming intuitive, 
based on subjective assumptions, preconceptions, conjecture, speculation, and stereotyping, rather than 
accurate, objective, and current evidence.254

6.2 "e individual and contextual circumstances of the 
decision-maker
Psychologists believe that we make judgements either by referring to our own past experiences, or when 
facing a new complex situation, by comparing the circumstances with another known, more simple set 
of circumstances.255 Current psychological theories and empirical evidence suggest that these are the 
predominant mechanisms at work when relying on ‘common sense’ to make judgements.256 However, 
the combination of our past and second-hand experiences give us only a partial understanding of human 
experience and behaviour, and we risk considering alleged facts that fall outside our personal experiences, 
background, culture, values, and views as implausible.257

Human reactions to circumstances are wide-ranging and o%en unpredictable, particularly for refugees who 
may have had to face and endure extremely stressful situations. Decision-makers therefore confront a wide 
spectrum of human behaviour and experiences from other cultures on a daily basis. It has been suggested 
that some of our intuition may draw on skills and expertise acquired through repeated experiences.258 
However, intuitions are only likely to be accurate when applied to an environment that is su#ciently 
regular to be predictable, and when, through prolonged exposure, there is an opportunity to recognize its 
regularities.259 Learning can only properly happen with feedback on which decisions were correct, which 
incorrect, and on what grounds. Without such feedback, “expert decision makers” are likely to become 
increasingly reliant on stereotypes and incorrect beliefs.260 In the environment in which asylum decision-

252  MM (DRC – Plausibility) Democratic Republic of Congo v Secretary of State for the Home Department [2005] UKIAT 00019, 
27 January 2005, para.12, referring to Federal Court of Australia, J Lee at para. 30 W148/00A v Minister for Immigration & 
Multicultural Affairs [2001] FCA 679, 22 June 2001.

253  MM (DRC – Plausibility) Democratic Republic of Congo v Secretary of State for the Home Department [2005] UKIAT 00019, 27 
January 2005, para. 16.

254  J Millbank, ‘“The Ring of Truth”: A Case Study of Credibility Assessment in Particular Social Group Refugee Determinations’, 
International Journal of Refugee Law, vol. 21, no. 1, 2009, p. 17 in which it is suggested that this “difficulty is exacerbated 
in sexual orientation claims because there is rarely any external form of proof of group membership. Moreover, even when 
available, evidence such as photographs of lovers, membership of lesbian and gay community groups, or testimony by a 
counsellor, is often disregarded as self-serving or staged. Thus, overwhelmingly, it is the applicant’s own testimony of his or 
her self-identity that founds the claim.”

255  D Kahneman, A Tversky, ‘Judgment under Uncertainty: Heuristics and Biases’, Science, New Series, vol. 185, no. 4157, 
1974, p 1124–31; D. Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011, p 12 and 97: Kahneman suggests that 
we generate intuitive opinions on complex matters by substituting complex questions with a related easier question and we 
then answer the easier question without noticing the substitution. 

256  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p 
171–92 at 190; D. Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011, p 12 and 97.

257  R Graycar, ‘The gender of judgments: an introduction’, in M Thornton (ed.), Public and Private Feminist Legal Debates, 
Melbourne: Oxford University Press, 1991, p 262–82. 

258  D. Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011.
259  D. Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011, p 239–40.
260  P A Granhag, L A Strömwall, M Hartwig, ‘Granting Asylum or Not? Migration Board Personnel’s Beliefs about Deception’, 

Journal of Ethnic and Migration Studies, vol. 31, no. 1, 2005, p 29–50, at pp. 30–1.
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makers work, therefore, there is a real risk that they may be relying on subjective judgements that simply 
draw on their own life experiences.261

If indicators are based on unfounded subjective assumptions about how human beings should act and 
behave in particular circumstances, or on how people should perceive and respond to situations of risk, and 
if they equate to the decision-maker’s limited knowledge with the truth, then they are likely to be &awed and 
to risk producing &awed credibility "ndings.

Resorting to ‘common sense’ is not an e$ective means of judging the plausibility of events, particularly in 
societies and countries that di$er from one’s own.262 Considerable caution is required when assessing the 
behaviour, norms, and customs of people from di$erent cultures, and the practices and procedures of their 
political, justice, and social systems.263 !is is re&ected in national jurisprudence.264 For example:

“  29. Inherent probability, which may be helpful in many domestic cases, can be a dangerous, even a wholly 
inappropriate, factor to rely on in some asylum cases. Much of the evidence will be referable to societies 
with customs and circumstances which are very di"erent from those of which the members of the fact-
!nding tribunal have any (even second-hand) experience. Indeed, it is likely that the country which 
an asylum-seeker has le# will be su"ering from the sort of problems and dislocations with which the 
overwhelming majority of residents of this country will be wholly unfamiliar.”265

261  D. Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011, p. 185.
262  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 

vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer, 1986, p 230–41 at p. 236.
263  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 

January 2004, p. 34, para. 2.3.5.
264  S v. Federal Asylum Review Board, Austrian Higher Administrative Court (Verwaltungsgerichtshof), 2001/01/0169, 

25.03.2003..
265  HK. v Secretary of State for the Home Department, [2006] EWCA Civ 1037, 20 July 2006.
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A fact is not implausible just because it would not happen in the decision-maker’s own country.266 By way 
of example, UK policy guidance clearly states that a decision-maker must guard against regarding a fact as 
implausible merely because it would not seem plausible if it happened in the UK.267 !e guidance continues: 
“claims made by an applicant that appear implausible to a decision maker may nonetheless be true, and may 
be plausible when seen in the context of the attitudes and conditions of the applicant’s country of origin.” !is 
advice &ows from the Court of Appeal expressing the view that, when making a "nding of plausibility, the 
decision-maker must “look through the spectacles provided by the information he has about conditions in the 
country in question.”268

In interviews with UNHCR, decision-makers reported that they found that the most di#cult aspect of the 
credibility assessment was “to put yourself in a di"erent culture, get used to certain behaviour, how acceptable 
it is to do certain things.”269 Another decision-maker stated: “I’ve lived in the UK all my life, I can only 
read reports. It’s hard to make a !nding on what life is really like for them.”270 Another decision-maker said 
“Although I have travelled a lot, I still think from a Dutch perspective, so I need to make sure the story is put 
down in the right way.”271

In this regard, it is instructive to recall that the international criminal law tribunals have considered 
expert anthropological evidence to be crucial in assisting decision-makers to understand the cultural and 
social backgrounds of the witnesses. !e Supreme Administrative Court of Austria also highlighted the 
importance of such expert evidence when it pointed out, in relation to the plausibility of the complainant’s 
statements about an alleged incident in August 1998, that the responding authority had not questioned the 
country expert who was present at the public hearing even though it was a crucial part of the authority’s 
reasoning.272

A fact need not be implausible because it is exceptional or remarkable.273 Exceptional events occur.274 A 
fact may appear inherently implausible but be true, and another fact may appear wholly plausible but be 
untrue.275 !is is re&ected in national jurisprudence:

“  72. On analysis of the tribunal’s reasoning, I am unable to avoid the conclusion that the applicant’s account 
has been rejected simply because the facts that he describes are so unusual as to be thought unbelievable. 
But, as Lord Justice Neuberger has pointed out, that is not a safe basis upon which to reject the existence 

266  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, 26 July 2006.
267  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, para. 4.3.6.
268  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, para 27.
269  Interview 3.
270  Interview 5.
271  Interview 5.
272  S. v. Federal Asylum Review Board, Austrian Higher Administrative Court (Verwaltungsgerichtshof), 2000/20/0269, 26 

November 2003.
273  It should be noted that guidance in the Netherlands stated that “Even (also) strange or remarkable statements may be 

involved in assessing the credibility of the statements and could (also) lead to the conclusion that the story is considered not 
plausible. Hereby it is important to give a clear conclusion whenever statements of the alien are considered to be strange or 
remarkable.” IND Working Instruction 2010/14, para. 4.1 (c). 

274  During UNHCR’s research, a judge reported that he had once considered a case which had been rejected at first instance 
because the applicant’s claim that he had physically blown up (inflated) the tyres of his car in order to drive on was deemed 
implausible. During the court hearing, the appellant demonstrated how he had done it. This case is used in training to 
demonstrate that exceptional events do occur. Interview on 5 April 2012.

275  Gheisari v Secretary of State for the Home Department, [2004] EWCA Civ 1854, 16 December 2004, para. 10: “We know 
that in real life the improbable, even the incredible, sometimes happens. The question for a tribunal of fact is not whether 
an event which has been described to it was likely to occur but is whether the event, however improbable (or for that matter 
however probable), did in fact occur.” And para. 21: “Parts of the story may be inherently likely and parts inherently unlikely. 
The degree of likelihood may itself depend on witness assessment. What would be wrong would be to say, – and I agree with 
Sedley LJ, – that because evidence is inherently unlikely it inevitably follows that it is wrong. An unlikely description may, upon 
a consideration of the circumstances as a whole, including the judge’s assessment of the witness and any explanations he 
gives, be a true one.” HK. v Secretary of State for the Home Department, [2006] EWCA Civ 1037, 20 July 2006, para. 72: “On 
analysis of the tribunal’s reasoning, I am unable to avoid the conclusion that the applicant’s account has been rejected simply 
because the facts that he describes are so unusual as to be thought unbelievable. But, as Lord Justice Neuberger has pointed 
out, that is not a safe basis upon which to reject the existence of facts which are said to have occurred within an environment 
and culture which is so wholly outside the experience of the decision maker as that in the present case.”
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of facts which are said to have occurred within an environment and culture which is so wholly outside the 
experience of the decision maker as that in the present case.”276

A fact is not implausible because it would not occur in the personal life of the decision-maker. Instead, it 
might be wholly plausible when considered in the context of the applicant’s gender, age, sexual orientation, 
gender identity, education, or social and cultural background. !e US training programme on gender-
related claims usefully notes that care needs to be exercised when evaluating the plausibility of asserted 
facts by an applicant from a di$erent culture when behaviour or life choices are being evaluated. “What may 
seem implausible behaviour to you could be plausible in the applicant’s culture, or given the conditions in the 
applicant’s country”,277 and:

“  the fact that an applicant testi!es about events that may appear unlikely or unreasonable does not mean 
it is implausible that the events actually occurred. You must take care not to rely on your views of what is 
plausible based on your own experiences, which are likely to be quite di"erent from the applicant’s.”278

In addition, the Federal Court of Canada has cautioned against drawing inferences from cultural and 
gender generalizations and relying on stereotypical pro"les.279 UK guidance stresses that decision-makers 
should not label or stereotype lesbian, gay, or bisexual persons.280 Similarly, the US training programme 
on adjudicating claims by LGBTI individuals warns decision-makers not to assume that an applicant must 
conform to a particular stereotype in order to be lesbian or gay.281

Decision-makers should not be tempted to judge the credibility of an applicant’s asserted age, ethnicity, 
or sexual orientation from his or her physical appearance.282 !e Canadian guidelines on assessment of 
credibility point out that the decision-maker’s common sense is not su#cient to ground a conclusion about 
ethnicity based on appearance; other evidence must be available to support the conclusion.283 With regard 
to age, there are signi"cant variations in the physical development of human beings. !is is underlined by 
the fact that there is no accepted scienti"c or medical investigation by which a person’s age can be assessed 
accurately.

276  HK. v Secretary of State for the Home Department, [2006] EWCA Civ 1037, 20 July 2006.
277  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 

Basic Training Module on Gender-Related Claims, October 2012, para. 7.3.
278  Refugee, Asylum and International Operations Directorate (RAIO),US Citizen and Immigration Services, Guidence for 

Adjudicating LGBTI Refugee and Asylum Claims Training Manual, 28 December 2011, section 7.1.1.
279  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 

31 January 2004, para. 2.3.5.  J Millbank, “‘The Ring of Truth’: A Case Study of Credibility Assessment in Particular Social 
Group Refugee Determinations”, International Journal of Refugee Law, 2009, p. 19; and S Jansen, T Spikerboer, Fleeing 
Homophobia, Asylum Claims Related to Sexual Orientation and Gender Identity in Europe, COC Netherlands, Vrije Universiteit 
Amsterdam, September 2011, p. 7.

280  UKBA, Asylum Instructions, Guidelines on Sexual Orientation Issues in the Asylum Claim, October 2010.
281  Refugee, Asylum and International Operations Directorate (RAIO),US Citizen and Immigration Services, Guidence for 

Adjudicating LGBTI Refugee and Asylum Claims Training Manual, 28 December 2011, section 9.7. By way of illustration the 
training warns decision-makers not to assume that it is implausible for an applicant to be gay, lesbian or transgender if he or 
she is not familiar with LGBTI terms. It also notes “A man may identify as gay and not appear or consider himself effeminate. 
A woman may identify as lesbian and not appear or consider herself masculine. This does not mean that it is not plausible that 
he or she is gay or lesbian.”

282  UKBA, Asylum Instructions, Guidelines on Sexual Orientation Issues in the Asylum Claim, October 2010. The guidelines state 
that “stereotypical ideas of people – such as an ‘effeminate’ demeanour in gay men or a masculine appearance in lesbians (or 
the absence of such features) should not influence the assessment of credibility.”

283  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 
January 2004, para. 2.3.5.
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6.3 Use of plausibility in state practice
Despite all the cautions regarding the application of ‘plausibility’ as an indicator, jurisdictions appear 
reluctant to discard it completely.284 In fact, UNHCR’s review of guidance and case "les showed an extensive 
reliance on plausibility as an indicator of credibility.

UNHCR’s review of case "les in the three EU Member States of focus con"rmed that plausibility is used in 
practice as an indicator of the credibility of applicants’ statements.285

In addition, it should be noted that UK law and guidance advise taking the ‘plausibility’ indicator into 
account when considering the application of the bene"t of the doubt.286 As such, the plausibility indicator 
should not be applied during the "rst stage of the credibility assessment when the internal (detail and 
consistency) and external (consistency) features of credibility are being assessed. It is only when an asserted 
fact is found to be internally credible but lacks external evidence to con"rm it – thus rendering the asserted 
fact uncertain – that a decision must be made on whether to give the applicant the bene"t of the doubt. 
Reference may then be made to whether the asserted fact is considered plausible.287

UNHCR’s research indicated that in only a very small number of cases were "ndings of implausibility 
based on (and cited with reference to) evidence such as COI.288 Instead, on the whole, internal notes and 
written decisions gave the impression that "ndings of implausibility were based on subjective assumptions, 
speculation, and subjective perceptions of risk. Moreover, it was o%en not evident from the case "le materials 
that the applicant’s individual and contextual circumstances had been taken into account.289

6.3.1 Subjective assumptions and speculation

UNHCR’s review of guidance and case "les indicated that decision-makers speculate on how the applicant 
or a third party ought to have behaved, or on how events could have or should have unfolded.

Written decisions reviewed by UNHCR in the Member States under survey suggested that decision-makers 
based their "ndings of plausibility on subjective speculation about how the applicant or others should 
have or could have behaved, rather than on inferences reasonably drawn from objective, independent, and 
reliable evidence. In reaching these conclusions, the decision-makers did not explicitly base their "ndings 
on evidence. For example:
 •  It was considered implausible that the applicant had converted to Christianity since he or she had not 

visited a church in the weeks following arrival in the putative country of asylum.290 It was not clear 

284  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, 26 July 2006, Keene LJ, para 26 “In appropriate 
cases he [the decision maker] is entitled to find that an account of events is so far-fetched and contrary to reason to be 
incapable of belief.”

285  For example, AFG02MRS;AFG04MSP; AFG06FSP; AFG07M; AFG09M; IRQ06MSP; IRQ07FSP; IRQ08FSP; DRC03M; 
DRC07F; INT03IRQM; INT04IRQF; INT09GUIF; AFG03FRS; AFG04MSP; AFG05MSP; AFG06FSP; AFG07M; AFG09M; 
IRQ06MSP; IRQ07FSP; DRC01MRS; GUI08M; INT03IRQM; INT04IRQF; INT07IRQM; IRN01MBP, IRQ01MBP, IRN02FBP, 
AFG01FNP, AFG02FNP, AFG03FNP, AFG05MNP, IRN01FNP, IRN01MNP, IRN02MNP, IRQ01FNP, IRQ02FNP, IRQ01MNP, 
IRQ05MNP, SOM03MNP, AFG09M, AFG06M, IRN04M, SOM09M, AFG07M, IRQ05M, AFG02F, IRN08M, IRQ01M, 
INT05IRNF.

286  Paragraph 339L (iii) and UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, 
para. 4.3.6: “The plausibility of a fact is assessed on the basis of its ‘apparent likelihood or truthfulness in the context of the 
general country information relevant to the applicants country of origin and/or their own evidence (see MM (DRC – plausibility) 
Democratic Republic of Congo [2005] UKIAT 00019) and takes place when decision makers are giving consideration to 
applying the benefit of the doubt” (emphasis added).

287  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, para. 4.3.4 on benefit of 
the doubt and general credibility.

288  GUI08M, AFG06M (albeit the COI information relied upon concerned a description of the Afghan army in 2010 whereas the 
applicant referred to events in 1990s).

289  AFG02F, AFG07M, INT05IRNF, IRN08M, AFG09M, AFG06M, IRN04M, SOM09M, IRQ05M, IRQ01M.
290  AFG01FNP.
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why the decision-maker assumed that a person who had allegedly &ed from a threat of persecution 
and/or serious harm and arrived in an alien environment and culture without speaking the language 
would visit a church in the weeks following his or her arrival.

 •  It was considered implausible that the applicant, a police o#cer, felt afraid when threatened because, 
as the decision-maker speculated, his police training would have trained him to be brave.291 !is was 
not explicitly based on evidence regarding the police training or the applicant.

 •  It was considered implausible that the applicant, as a woman, would have argued with her father-
in-law in a patriarchal society. It was also considered implausible that an imam would transfer the 
applicant to the authorities, who o$ered the applicant time to re&ect, even although such actions were 
con"rmed by COI.292

 •  It was considered implausible that the neighbour’s guards would not have acted to prevent the raid on 
the applicant’s house.293 !e speculative nature of this "nding was one of the grounds upon which the 
decision was overturned on appeal.

 •  It was considered implausible that the police would not have recorded a threat made against the 
applicant as a crime because the applicant did not know the names of those who had threatened him 
or the number plate of their car.294 No evidence on police practice in the country of origin was cited.

 •  It was considered implausible that the security forces would have carried out a raid while they were 
tapping the phone.295 No evidence regarding the practice of the security forces in the country of origin 
was cited.

 •  It was considered implausible that the applicant’s father never told him about his professional activities 
or his employer. !e decision stated that, without doubt, his father would have told him everything so 
that his son could one day ‘follow in his footsteps’.296 !is appeared to be pure conjecture.

 •  It was considered implausible that the applicant was not attacked immediately upon refusing to take 
part in terrorist activities, but was instead attacked in a "tness room. It was considered implausible 
that his friend would o$er to drive him home given that he had just refused to cooperate; it was 
considered implausible that there was no conversation in the car because music was playing; it was 
considered implausible that the applicant could still get away having been beaten for ten minutes.297 
!ese "ndings were speculative and not based on the evidence.

Similarly, in  one decision reviewed by UNHCR, the decision-maker appears to base a "nding of implausibility 
on subjective speculation about how a third party (in this case the applicant’s father) would have acted in 
relation to the applicants participation in hip-hop classes. !e decision letter stated the following:

“  It is considered implausible that your father, who would appear to be strictly enforcing his paternal 
rights in demanding who you will marry, would not be stricter with relation to your hip-hop dancing 
until you were out of the control of his household. %is implausibility again negatively a"ects your 
credibility that he was harassing you about hip-hop dancing.”298

In another case viewed by UNHCR, the decision-maker utilized direct quotes from the applicant to reach a 
"nding of implausibility, based on subjective speculation about whether certain events could have unfolded. 
!e decision letter stated the following:

291  IRQ05MNP.
292  AFG01FNP.
293  AFG03FNP.
294  IRQ01MNP.
295  IRN02MNP.
296  AFG07M.
297  AFG09M.
298  INT05IRNF.
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“  It is noted that you were living at home alone with your children at the time when X came with !ve 
other police o&cers and as such it is considered that had X genuinely wanted to marry your daughter 
he had the means and the opportunity to kidnap her there and then. By your own admission you state 
‘I was very scared of him, I thought if I tell him now he will kidnap her straightway.’ Indeed in light of 
your claim that ‘for a woman in Afghanistan without her husband it is very di&cult to protect herself ’, 
it is not considered plausible that X came to your house with !ve other police o&cers to demand your 
daughter marry him, yet then le# and gave you a week to consider this.”299

Stakeholders also voiced their concern that decision-makers may draw conclusions from medical evidence 
when they lack the expertise to do so. For example, UNHCR viewed the following decision:

“  It is also noted the medical assessment body map shows no marks or injuries to your body, although 
you claim you were beaten in detention, lashed with a belt and the side of your neck was burned 
with a heated belt hook. It is therefore considered implausible that you were arrested in Iran a#er the 
authorities searched your home looking for your brother.”300

6.3.2 Perception of risk

Decision-makers should not assume that applicants share their perception of risk, or their aversion to or 
preparedness to take risks. An action is not implausible simply because it is not within the decision-maker’s 
understanding of what particular risk a person would or would not take. UNHCR notes that some national 
jurisprudence speci"cally states that an adverse inference should not be drawn simply because the decision-
maker considers an applicant’s actions to have been imprudent.301 Nonetheless, UNHCR observed dra% 
internal guidelines suggesting that behaviour the decision-maker considered incautious or reckless can 
form the basis of an implausibility "nding.302

UNHCR’s review of case "les also revealed decisions in which the decision-maker appeared to have made a 
subjective assessment based on his or her personal perception of risk:
 •  !e decision-maker considered the asserted actions of the applicant to be implausible on the grounds 

that it is unlikely that the applicant would risk maintaining a relationship with his girlfriend given that 
the liaison was forbidden and the consequences, if it were revealed, would be dangerous.303

 •  !e decision-maker considered it implausible that the applicant, knowing that some of her clients in 
her beauty parlour were related to Taliban members, would nevertheless speak against the Taliban in 
their presence.304

 •  !e decision-maker considered it implausible that the applicant would have risked watching a 
Christian "lm in a Muslim house.305

 •  !e decision-maker considered it implausible that the applicant would embark on becoming a 
Jehovah’s Witness knowing the risks involved, particularly since he was not completely convinced he 
wanted to become a Jehovah’s Witness:

299  AFG02F.
300  IRN08M.
301  CCE/RVV 20746, 18.12.2008, “4.2. […] De plus, concernant le motif relatif aux risques pris par le requérant en connaissance 

de cause, le Conseil estime qu’il manque de pertinence, puisqu’il ne peut pas être exigé d’un requérant qu’il modifie son 
comportement ou son identité afin d’éviter la persécution. La question n’est pas de savoir si un requérant peut éviter d’être 
persécuté, mais d’évaluer la gravité d’une violation possible de ses droits fondamentaux. […].” See also CCE/RVV 20729, 
18.12.2008.

302  CGRA/CGVS guidelines on asylum claims in which sexual orientation or gender identity are cited as reasons for the 
application.

303  AFG04MNP.
304  AFG05MSP.
305  AFG01FNP.
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“  You stated that in the beginning you were not completely convinced in Iraq, but that you wanted to 
study the religion. It is very unlikely that, given the danger such a study entails in the context of Iraq, 
you would take this risk even though you were not completely convinced yet.”306

In conclusion, UNHCR’s research indicated that decision-makers’ judgements about whether asserted facts 
were plausible were o%en based on subjective assumptions, preconceptions, conjecture, and speculation 
rather than on independent, objective, reliable, and time-appropriate evidence.

If plausibility is to be used as an indicator of credibility, it is important that the assessment is conducted 
with reference to the entirety of the evidence and other indicators of credibility. A decision-maker may 
err if he or she rejects an application for international protection on the grounds of implausibility alone, 
notwithstanding the fact that the evidence was otherwise internally consistent and there was an absence of 
contradictory evidence from country or other expert evidence.

As recommended by the EAC, a "nding of implausibility must be based “on reasonably drawn, objectively 
justi!able inferences”, and the examiner should not speculate on how events could have or should have 
unfolded, or how the applicant or a third party ought to have behaved. !e decision-maker must give clearly 
articulated reasons for a "nding that an account or fact is not plausible. He or she should also ensure that 
any such conclusion is supported by and referenced to the evidence, stating why any explanation o$ered by 
the applicant is considered insu#cient to refute the conclusion of an adverse "nding on credibility.307

306  IRQ05MSP.
307  Matter of X, United States Executive Office for Immigration Review (EOIR), 9 August 2011[human trafficking] p. 8: “Without 

evidence in the record to support the contention that these facts are inherently implausible, though, the Court cannot find that 
her credibility is undermined by these facts.” 
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7.   
Demeanour

!e term ‘demeanour’ describes the outward behaviour and manner of a person, including their manner of 
acting, expression or reply (for example, hesitant, reticent, evasive, con"dent, spontaneous, or direct), tone 
of voice, modulation or pace of speech, facial expression, eye contact, emotion, physical posture, and other 
non-verbal communication.

Some courts have regarded the applicant’s demeanour during the personal interview and the manner 
in which he or she presents his or her testimony as relevant to assessing credibility. At times, however, 
this has made appellate bodies reluctant to interfere with "rst instance "ndings of credibility because the 
determining authority has had the opportunity to meet and observe the applicant, whereas the appellate 
bodies have not. For example, the European Court of Human Rights implicitly appears to accept that the 
demeanour of an applicant is a factor to be taken into account as part of the credibility assessment:

“  %e Court observes, from the outset, that there is a dispute between the parties as to the facts of this 
case and that the Government have questioned the applicant’s credibility and pointed to certain 
inconsistencies in his story. %e Court acknowledges that it is o#en di&cult to establish, precisely, the 
pertinent facts in cases such as the present one. It accepts that, as a general principle, the national 
authorities are best placed to assess not just the facts but, more particularly, the credibility of witnesses 
since it is they who have had an opportunity to see, hear and assess the demeanour of the individual 
concerned”308 (emphasis added).

!e use of demeanour as an indicator of credibility appears to be based on an assumption that certain 
demeanours are indicative of credibility or non-credibility, including how the individual sits or stands, 
his or her nervousness, the colouration of his or her skin during di#cult questions, the pace of his or her 
speech, which may be interpreted as indicative or truthfulness or deception. However, this is an assumption 
that is highly &awed. As has been succinctly stated, a reliance on demeanour to determine whether someone 
is telling the truth is “in most cases to attach importance to deviations from a norm when there is in truth no 
norm”.309

308  R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010, para. 52.
309  R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Oxford: Hart Publishing, 2011, p. 

149 referring to T Bingham, ‘The Judge as Juror: The Judicial Determination of Factual Issues’, Current Legal Problems, 
vol. 38, no. 1, 1985, p 1–27 at 10–11. This quotation is also cited in S Conlan, S Waters, K Berg, Difficult to Believe: The 
Assessment of Asylum Claims in Ireland, Irish Refugee Council, 2012, p. 15 referring to T Bingham, The Business of Judging: 
Selected Essays and Speeches, Oxford: Oxford University Press, 2000, p. 11: “[…] however little insight a judge may gain 
from the demeanour of a witness of his own nationality, he must gain even less when … [t]he witness belongs to some other 
nationality and is giving evidence either in English as his second or third language, or even through an interpreter. Such 
matters as inflexion become wholly irrelevant; delivery and hesitancy scarcely less so.”

185

 C
ha

pt
er

 5
 

Cr
ed

ib
ili

ty
 In

di
ca

to
rs



7.1 "e individual and contextual circumstances
Demeanour is shaped by the individual’s personality traits, age, gender, sexual orientation and/or gender 
identity, maturity, culture, social status, education, psychological and physical state, and situation in 
the context of the asylum procedure.310 A determination of credibility by reference to demeanour has a 
subjective basis that will inevitably re&ect the views, prejudices, personal life experiences, and cultural 
norms of the decision-maker.

!ere is always a danger of misinterpreting a person’s demeanour, particularly in the context of cross-
cultural and cross-linguistic communication.311 Demeanour varies between cultures.312 !e classic example 
given is that in Western culture, a lack of eye contact may be considered indicative of dishonesty when in 
fact it may simply be indicative of the applicant’s shy personality or fearfulness. Alternatively, it may re&ect 
the applicant’s culture (perhaps intersected by gender and age) and signify respect or deference to a person 
in authority.313

Cultural di$erences and norms governing the behaviour of men and women may also in&uence an applicant’s 
demeanour. Previous UNHCR research has found that ‘correct’ and ‘incorrect’ demeanours have a bearing 
on decision-makers’ credibility "ndings in gender-related cases:

“  Within the case set, a number of claims were not accepted due to rulings of lack of credibility, either at the 
initial stages or on appeal. %is was due to a number of factors, most o#en inconsistencies or perceived 
implausibilities in testimony, ‘incorrect’ demeanour (for example, being matter'of'fact when the 
adjudicator expects an applicant to be distressed), or lack of corroborative country of origin information. 
When found credible, it was o#en due to a combination of ‘correct’ demeanour, relative consistency in the 
applicant’s story and corroborative country of origin information.”314

UK guidance states that: “Interviewers should be sensitive to the fact that gender and cultural norms may play 
an important role in in$uencing demeanour, for example how a woman presents herself physically at interview 

310  Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee Protection, 31 
January 2004, section 2.3.7, p. 39. See also W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the 
Asylum-Hearing’, International Migration Review, vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer 
1986, p 230–41.

311  EAC Module 7, section 4.2.18: “There is a big risk to interpret the applicant’s behaviours through our own cultural 
standards. Bad interpretation of demeanour is probably linked with gut feelings, when it is just one of the main objectives 
of this module to avoid the asylum applications to be assessed on gut feelings basis.” United Kingdom, Asylum and 
Immigration Tribunal/Immigration Appellate Authority, Immigration Appellate Authority (UK): Asylum Gender Guidelines, 1 
November 2000, para. 5.44: “Assessing demeanour of a witness may be particularly difficult where she is from a different 
country, is giving evidence either through an interpreter or in English which is not their first language.” Australian Government, 
Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 24 March 2012, para. 6.1: 
“The Tribunal should also be aware of the effect of cultural differences on demeanour and oral communication. The Tribunal 
should exercise particular care if it relies on demeanour in circumstances where a person provides oral evidence through an 
interpreter or where a person is not before the Tribunal and can only be observed via a video-link.” Iao v. Gonzales, 400 F.3d 
530, 534 (7th Cir. 2005): “Demeanour can be an uncertain indicator of credibility, particularly in the asylum context where 
cultural differences and effects of trauma make it difficult to read non-verbal signals accurately. […] The circumstances of an 
asylum interview, including the use of an interpreter, cultural assumptions, and the possible effects of past trauma, need to be 
taken into account as part of the totality of circumstances when considering an applicant’s demeanour as part of the overall 
credibility determination.” R Byrne, ‘Assessing Testimonial Evidence in Asylum Proceedings: Guiding Standards from the 
International Criminal Tribunals’, International Journal of Refugee Law, vol. 19, no. 4, December 2007, p 609–38: “In a cross-
cultural and psychologically complex context, demeanor and manner of expression offer unreliable subjective indicators of 
credibility determination.”

312  R Cryer, Witness Evidence Before International Criminal Tribunals, the law and practice of international courts and tribunals, 
(2003), p 428-9, cited in P Levrincova, Did It Really Happen? Testimonies before the International Criminal Tribunals and 
Refugee Status Determination, dissertation, Charles University, Prague, 2010, p. 127. EAC Module 7, section 4.2.20: 
“Nodding the head can indicate affirmation as well as negation.” 

313  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.4: “In some cultures, keeping the head down 
and avoiding eye contact are signs of respect. For many women, making eye contact and speaking clearly and directly are 
considered highly inappropriate conduct and should not be viewed as indicators of lack of credibility.”

314  UNHCR, Women and Girls Fleeing Conflict; Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship 
and Immigration Services, Asylum Officer Basic Training Module on Gender-Related Claims, October 2012, para. 7.
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e.g. whether she maintains eye contact, shi#s her posture or hesitates when speaking. Demeanour alone is an 
unreliable guide to credibility.”315

Previous research has noted that decision-makers frequently base their credibility "ndings on stereotypical, 
inaccurate, or inappropriate perceptions about the demeanour of women and girls.316 Psychological research 
shows that decision-makers are more likely to believe those who express their emotions in ways they would 
expect, for example, a rape victim being visibly distressed.317 !e type and level of emotion displayed by 
a female applicant during the recounting of her experiences should not be used as an indicator of the 
credibility of her statements.318 A lack of displayed emotion does not necessarily mean that the woman is 
not distressed or deeply a$ected by what has happened.319

!e presence or absence of stereotypical behaviour (or of a speci"c appearance) should not be relied on 
to conclude that an applicant does or does not possess a given sexual orientation or gender identity.320 No 
universal characteristics or qualities typify LGBTI individuals any more than they do heterosexuals.321 UK 
policy guidance states that “stereotypical ideas of people – such as an ‘e"eminate’ demeanour in gay men or 
a masculine appearance in lesbians (or the absence of such features) should not in$uence the assessment of 
credibility.”322 Moreover, UNHCR has stated that it would also be inappropriate to expect an LGBTI couple 
to behave in a physically demonstrative manner at an interview in an attempt to establish their sexual 
orientation.323

!e use of demeanour to judge deceptive behaviour is not only problematic in cross-cultural situations. 
A large body of psychological research has shown that the things people think are clues that someone is 
lying (such as gaze aversion, more hand movements, or being more hesitant) are not actually the things 
that liars do;324 indeed, there are very few reliable behavioural indicators to prove that someone is lying.325 
Furthermore, studies show that looking for behavioural signs of deception may equate with looking for 
behavioural signs of anxiety (based on the assumption that a liar would be nervous).326 In the asylum 
context, this is clearly problematic because applicants may have good reason to be, and to appear, nervous.

!e Appeals Chamber of the ICTY cautioned that the demeanour of the witness may have in&uenced the 
Trial Chamber and stated that it “must be careful to allow for the fact that, very o#en, a con!dent demeanour 
is a personality trait and not necessarily a reliable indicator of truthfulness or accuracy.”327 It referred to expert 
evidence to the e$ect that “the relationship between the certainty expressed by a particular witness is ‘more an 
aspect of personality than an aspect of the quality of what they saw or what they remember’.”328

315  UKBA, Asylum Instructions, Gender Issues in the Asylum Claim, September 2010, para. 7.2.
316  UNHCR, Women and Girls Fleeing Conflict, p. 43. 
317  G Kaufmann, G C B Drevland, E Wessel, G Overskeid, S Magnussen, ‘The Importance of Being Earnest: Displayed Emotions 

and Witness Credibility’, Applied Cognitive Psychology, vol. 17, no. 1, 2003, p 21–34.
318  UNHCR, Guidelines No. 1, para. 36 (xi).
319  United Kingdom, Asylum and Immigration Tribunal/Immigration Appellate Authority, Immigration Appellate Authority (UK): 

Asylum Gender Guidelines, 1 November 2000, section 5.44.
320  UNHCR, Guidelines No. 9, para. 60 (ii).
321  UNHCR, Guidelines No. 9, para. 60 (ii).
322  UKBA, Asylum Instructions, Guidelines on Sexual Orientation Issues in the Asylum Claim, October 2010.
323  UNHCR, Guidelines No. 9, para. 64.
324  Global Deception Research Team, ‘A World of Lies’, Journal of Cross-Cultural Psychology, vol. 37, no. 1, January 2006, p 

60–74. See also J Herlihy, L Jobson, S Turner, ‘Just Tell Us What Happened to You: Autobiographical Memory and Seeking 
Asylum’, Applied Cognitive Psychology, vol. 26, no. 5, 2012, p 661–76.

325  B M DePaulo, J L Lindsay, B E Malone, L Muhlenbruck, K Charlton, H Cooper, ‘Cues to Deception’, Psychological Bulletin, 
vol. 129, no. 1, 2003, p 74–118.

326  H Rogers, S Fox, J Herlihy, The Importance of Looking Credible: The Impact of the Behavioural Sequelae of Post-Traumatic 
Stress Disorder on the Credibility of Asylum-Seekers (under review).

327  Prosecutor v. Kupreskic et al. (Appeal Judgment), IT-95-16-A, 23 October 2001, para. 138 cited in P Levrincova, Did It Really 
Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, Charles 
University, Prague, 2010, p. 126.

328  Prosecutor v. Kupreskic et al. (Appeal Judgment), IT-95-16-A, 23 October 2001, para. 138 cited in P Levrincova, Did It Really 
Happen? Testimonies before the International Criminal Tribunals and Refugee Status Determination, dissertation, Charles 
University, Prague, 2010, p. 126.
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An applicant’s manner of expression may be confused or fragmented, not because he or she is lying, but 
because this is simply his or her manner of expression, or he or she is anxious, insecure, or stressed. !is is 
unsurprising considering that the stakes are so high. An applicant may be bewildered by the process and 
by the new social and cultural environment.329 Furthermore, the applicant’s manner can be a$ected by the 
interviewer’s attitude and the way he or she structures and directs interaction with the applicant.330

!is is re&ected in UK policy guidance, which states: “In making a credibility assessment, decision makers 
should not be in$uenced by subjective factors, for example if the applicant appears nervous or fearful at the 
interview, or entirely calm and rational.”331

Chapter 3 - Credibility Assessment: A Multi-disciplinary Approach explains that applicants who have 
experienced traumatic events may display a range of symptoms that might in&uence their demeanour. 
People who have su$ered traumatic events o%en display avoidance symptoms; in other words, they avoid 
thinking and talking about the event, and/or avoid situations that might trigger recall.332 !is is a normal 
survival strategy that might a$ect demeanour. Applicants may experience dissociation, which may result 
in them appearing distracted or detached. !ey may display emotional numbing whereby they detach 
themselves emotionally from the facts they are relating. Applicants can appear indi$erent, which could, 
without an understanding of this psychological strategy, mistakenly be interpreted as an indication of non-
credibility.333 In cases involving torture or sexual violence, some applicants may be emotionally overcome 
when recalling the relevant facts, whereas others may exhibit no emotion at all.334 Applicants may react in 
ways that might appear strange to those unfamiliar with psychological coping mechanisms, for example, 
laughing, smiling, grinning, or deep silence.335

All these factors have prompted the US training programme on credibility to give decision-makers the 
following advice: “Because there is such a wide variety of emotional reactions to recounting experiences of 
torture, you should not expect the asylum or refugee applicant to manifest any particular emotion when 
recounting traumatic experiences.”336

329  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer 1986, p 230–41 at p. 232.

330  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
Vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer, 1986, p 230–41 at p. 232.

331  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 15; UKBA, 
Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15.

332  American Psychiatric Association, DSM-IV: Diagnostic and Statistical Manual of Mental Disorders, Washington DC: APA, 
1994.

333  J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, p 
171–92 at p. 177; L Wilson-Shaw, N Pistrang, J Herlihy, ‘Non-Clinicians’ Judgments about Asylum Seekers’ Mental Health: 
How do Legal Representatives of Asylum Seekers Decide When to Request Medico-Legal Reports?’, European Journal of 
Psychotraumatology, vol. 3: no. 18406, 2012.

334  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 
Basic Training Module on Gender-Related Claims, October 2012, para. 7.4.

335 EAC, Module 7, section 4.2.5.
336  Refugee, Asylum and International Operations Directorate (RAIO), US Citizenship and Immigration Services, Asylum Officer 

Basic Training Module on Gender-Related Claims, October 2012, para. 7.4.
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7.2 State practice on demeanour
Notwithstanding the above-mentioned observations and widespread recognition that demeanour is an 
unreliable indicator of credibility,337 some determining authorities and appellate bodies still appear reluctant 
to totally abandon it as an indicator.338 Guidance reviewed by UNCHR cautions that demeanour is an 
unreliable indicator and highlights what factors should be borne in mind. However, the guidance ultimately 
permits demeanour to be utilized as an indicator, o%en in combination with other indicators.

!e EAC Module re&ects this practice. It suggests that a reliance on demeanour and non-verbal 
communication should be avoided.339 However, it states:

“  If demeanour is one of the basis for an adverse assessment of a person’s credibility you should clearly 
explain the evidence on which this !nding is based. %ere must be a rational connection between the 
claimant’s demeanour and the conclusions drawn from it and the reasoning must be explained in your 
decision. […] Demeanour can only be used if objectively explained in the decision and it can only be one 
of several other indicators of (lack of) credibility.”340

!e EAC Module also cautions that the applicant’s individual personality, cultural background, education, 
the possible e$ects of past trauma, and the use of an interpreter should all be taken into account.

Similarly, judicial guidance in Australia and Canada does not prohibit a reliance on demeanour as an 
indicator of a lack of credibility, but it instead seeks to diminish its role in the credibility assessment. It 
cautions that it is an unreliable indicator for a number of reasons, and asserts that any adverse assessment 
of credibility based on demeanour should clearly explain the evidence on which the "nding is based. 
Furthermore, it should not generally be relied on as the sole indicator of non-credibility.341 Likewise, US 
legislation explicitly states that “a trier of fact may base a credibility determination on the demeanor, candor, 
or responsiveness of the applicant or witness.”342

UNHCR noted that there is no legal basis or policy guidance that permits the applicant’s demeanour to be 
used as an indicator of credibility or non-credibility in the Netherlands. !e approach of the UK tribunals 
has been summarized as follows: “Where there are aspects of the way in which evidence was given which form 
part of an Adjudicator’s reasoning, it is for that Adjudicator to say how and why it did, as part of the reasons for 

337  A Glass, ‘Subjectivity and refugee fact-finding’, in J McAdam (ed.), Forced Migration, Human Rights and Security, Oxford: 
Hart Publishing, 2008: “decision-makers should be discouraged from believing that experience on the job can give them a 
sixth sense about these things.”

338  R Thomas, Administrative Justice and Asylum Appeals: A Study of Tribunal Adjudication, Oxford: Hart Publishing, 2011, p. 
149; J Herlihy, S Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, 
p 171–92 at p. 191; G Coffey, ‘The Credibility of Credibility Evidence at the Refugee Review Tribunal’, International Journal of 
Refugee Law, vol. 15, no. 3, 2003, p 337–417 at p. 414.

339  EAC Module 7, section 4.2.18: “You should be aware that demeanour cannot be taken as an indicator of (lack of) credibility, 
particularly in the asylum context where cultural differences and effects of trauma make it difficult to ‘read’ non-verbal 
signals accurately.” Also, at 4.2.19: “An applicant’s demeanour should not be considered in evaluating credibility. Relying on 
demeanour and non-verbal communication to find a claimant not credible must be avoided.”

340  EAC Module 7, section 4.2.19.
341  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 

24 March 2012, para. 6.1: “The Tribunal should exercise care if it makes adverse credibility findings based on demeanour. 
A person’s demeanour may be affected by any number of factors and circumstances set out in this paper.” Para. 6.2: “If 
demeanour has formed a basis for an adverse assessment of a person’s credibility, the Tribunal should clearly explain 
the evidence on which this finding is based.” Immigration and Refugee Board of Canada, Legal Services, Assessment of 
Credibility in Claims for Refugee Protection, 31 January 2004, section 2.3.7: “The demeanour of a witness is not an infallible 
guide as to whether the truth is being told, nor is it determinative of credibility. It would be a rare case where demeanour alone 
would be sufficiently material to the claim to undermine the entire testimony in support of a claim. Generally, demeanour is 
one of several indicators of a lack of credibility. In general, the courts have attempted to diminish the role of demeanour in the 
final assessment of credibility.”

342  REAL ID Act 101 (a) (3). See also S Rempell, ‘Gauging Credibility in Immigration Proceedings: Immaterial Inconsistencies, 
Demeanor, and the Rule of Reason’, Georgetown Immigration Law Journal, vol. 25, no. 2, 2011, p. 377. 
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the decision. But it is an area for real caution.”343 Indeed, the courts have previously found that the applicant’s 
demeanour was an inadequate basis for an adverse credibility "nding.344

UNHCR’s review of case "les in two Member States did not reveal any cases in which the decision-maker, 
in the written decision, referred to demeanour as indicative of credibility or non-credibility. In the internal 
notes, which were reviewed, the decision-maker noted the applicant’s demeanour and drew some possible 
conclusions regarding credibility, but opted not to rely on this factor in the written decision, though clearly 
such impressions may have in&uenced the assessment generally.345 In interviews conducted with decision-
makers, some stated that they “try not to take much notice of body language”346 and that it is a “peripheral 
thing.”347 !is view was shared by several legal practitioners in one of the Member States who stated that 
they had seen no reference to demeanour in a credibility assessment for a long time.

UNHCR’s review of case "les in another Member State, by contrast, indicated that decision-makers 
commonly rely on demeanour as an indicator of credibility.348 For example, spontaneity,349 outward 
expressions of emotion,350 calmness,351 and sobriety352 were all considered indicative of credibility. In one 
case, the applicant’s assertion to be a teacher was determined to be credible, in part because he answered 
questions “in a typical way for a teacher.”353

While an applicant’s demeanour may prompt or guide questioning, it is UNHCR’s view that it should not 
be relied upon as an indicator of credibility or non-credibility. Where it is used, UNHCR urges decision-
makers to exercise extreme caution, to fully take into account the individual and contextual circumstances 
of the applicant, and to ensure that demeanour is not determinative of non-credibility.

343  MM (DRC-Plausibility) Democratic Republic of Congo v Secretary of State for the Home Department [2005] UKIAT 00019, 
27 January 2005, para. 18. See also that guidance for the appellate authority in the UK recognizes that individual, cultural 
and other differences and trauma all play an important role in determining demeanour but nevertheless states that the level 
and type of emotion displayed by a woman when recounting her experiences should play a limited role in assessing her 
credibility: Immigration Appellate Authority, Asylum Gender Guidelines, 1 November 2000, para. 5.44.

344  The Immigration Appeal Tribunal found that ‘hesitancy’, being closely linked to demeanour, was an inadequate basis to find 
that the appellant was not telling the truth: B v Secretary of State for the Home Department (DR Congo) [2003] UKIAT 00012, 
12 June 2003.

345  AFG02FNP; IRQ02FNP.
346  Interview 6.
347  Interview 5.
348  AFG01MRS; AFG02MRS; AFG03FRS; AFG04MSP; AFG07M; IRQ02MRS; IRQ03FRS; DRC01MRS; DRC02FRS; DRC03M; 

DRC06M; DRC07F; DRC08F; GUI02FRS; GUI03FRS; GUI04M; GUI05M; GUI08M; INT07IRQM; INT06GUIM.
349  AFG01MRS, GUI02FRS.
350  AFG02MRS, GUI02FRS.
351  IRQ02MRS.
352  DRC01MRS.
353  AFG02MRS.
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8.   
Conclusion

UNHCR’s research con"rmed that the determining authorities in the three Member States surveyed rely on 
a range of credibility indicators. !ere is, however, divergence in the credibility indicators most commonly 
used, as well as in the way speci"c indicators are described and interpreted.

!is research identi"ed "ve credibility indicators, which, when applied appropriately, may be used to guide 
decision-makers when they are deciding whether to accept an asserted material fact:
 (i) su#ciency of detail and speci"city;
 (ii)  internal consistency of the oral and/or written material facts asserted by the applicant (including 

the applicant’s statements and any documentary or other evidence submitted by the applicant);
 (iii)  consistency of the applicant’s statements with information provided by any family members and/or 

other witnesses;
 (iv)  consistency of the applicant’s statements with available speci"c and general information, including 

COI, relevant to the applicant’s case; and
 (v) plausibility.

!e EAC Module structures these same credibility indicators under the headings of: internal credibility, 
external credibility, and plausibility.354 Notwithstanding the di$erences in terminology, these categorizations 
encompass the "ve indicators listed above. Internal credibility relates to the internal coherence and 
consistency of the applicant’s statements; and the coherence and consistency of those statements with any 
other evidence submitted by the applicant, and/or information provided by any family members or witnesses. 
It also encompasses ‘reasonable detail’ as an indicator. External credibility relates to the consistency of the 
applicant’s statements with COI, known facts, and other pieces of evidence provided by the applicant or by 
the determining authority.

In working with credibility indicators, it is vital to note that no one indicator is a certain determinant 
of credibility or non-credibility. Decision-makers must be aware of the assumptions that underlie each 
indicator, and understand the range of factors and circumstances that can render them inapplicable and/or 
unreliable in an individual case. As these factors span a range of "elds, such as neurobiology, psychology, 
cultural and gender studies, anthropology, and sociology, the use of credibility indicators is most e$ective 
when informed by the substantial body of relevant empirical evidence that exists in these "elds.

!e research also indicated that some determining authorities may be applying a wider range of indicators, 
in particular a reliance in some jurisdictions on the demeanour of the applicant while presenting his or her 
claim as an indicator of credibility.

354  EAC Module 7, section 3.2.1. J Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 
21, no. 4, December 2009, p 700–26, who states that A. Weston, ‘“A Witness of Truth” – Credibility Findings in Asylum 
Appeals’, Immigration and Nationality Law and Practice, vol. 12, 1998, p 87–9 at p. 88, is often credited with identifying these 
categories which were then utilized in the UK’s policy guidance.
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1.   
Introduction

UNHCR encourages a credibility assessment that focuses on the material facts asserted by the applicant 
and the e$ective use of credibility indicators to establish the credibility of the information provided by the 
applicant. In practice, it is observed that States may rely on a range of other factors, which are applied in 
a more general way, to support a "nding regarding credibility, and to put in doubt statements that, when 
considered in light of the credibility indicators, would otherwise be accepted as credible.

UNHCR’s research has revealed, in the practice of the three Member States surveyed, and in the EAC 
Module that an extensive and non-exhaustive range of behaviours are considered as potentially indicating 
the applicant’s credibility or non-credibility, including delay in claiming asylum foreseen under Article 
4 (5) (d) QD. !ese factors, which are also taken into account as part of the assessment of the ‘general 
credibility of the applicant’ under Article 4 (5) (e) QD may have a signi"cant in&uence on the outcome. 
If certain behaviours are found to be present at the outset of the credibility assessment, they may result in 
the applicant’s statements being considered questionable in advance. !is may trigger the application of a 
higher threshold of credibility to the applicant’s statements.

!ese behaviours can be grouped into three categories that include:

 �  Behaviour considered indicative of the applicant’s lack of fear of persecution or risk of serious 
harm, thus suggesting that the applicant’s statements about material facts are not credible. By way 
of example:

  a.  Behaviour in the country of origin or place of habitual residence being considered indicative of 
a lack of fear of persecution or risk of serious harm, such as a delay in the applicant’s departure 
from the country of origin or place of habitual residence, or a failure to go into hiding upon 
realizing the risk of harm.1

  b. Delay in claiming asylum,2 including:
    i.  Where the applicant has failed to apply for international protection at the earliest 

possible time, unless he or she can demonstrate a good reason for not having done so;3 
or

    ii. !e applicant has claimed asylum only upon arrest;4 or

1  Dutch Council of State 30 December 2011 (201100520). AFG01FNP, AFG04MNP, IRN01MNP, INT06IRQF, AFG06FSP, 
AFG09M, IRQ01MRS, GUI08M, INT09GUIF, INT06GUIM, AFG05MSP, IRQ09M, INT03IRQM, IRQ09M, IRQ01M.

2  Article 31 (2) (c) of the Dutch Aliens Act 2000 and Article 3.35, para. 3, Dutch Aliens Regulation 2000; para. 339L (iv) UK 
Immigration Rules and Asylum Instructions on credibility, para. 4.3.4, February 2012. The application of these provisions 
was observed in the following cases reviewed: SOM03MNP, (implicitly in IRQ01FNP , IRN01MNP, IRN02FBP), IRN05M, 
IRQ06MRS, AFG08M, AFG07M, SOM02M, IRQ04F, IRQ05M, AFG05M, SOM04M. EAC Module 7, section 4.1.8, refers to 
delay in claiming asylum as a behaviour which may affect the personal credibility of the applicant.

3  Article 4 (5) (c) QD explicitly provides for this as a precondition for waiver of the need for documentary or other evidence in 
support of the applicant’s statements. However, note Article 8 (1) APD: “Without prejudice to Article 23(4)(i), Member States 
shall ensure that applications for asylum are neither rejected nor excluded from examination on the sole ground that they have 
not been made as soon as possible.” Article 23 (4) (i) allows Member States to prioritize or accelerate the examination of an 
application if “the applicant has failed without reasonable cause to make his/her application earlier, having had the opportunity 
to do so.” The EAC Module 7, section 4.1.5, refers to Article 23 (4) (i) APD as a behaviour which may affect an applicant’s 
credibility.

4  EAC Module 7, section 4.1.10: claiming asylum following arrest. Section 8 (6) (a) and (b) of the UK Asylum and Immigration 
(Treatment of Claimants, etc.) Act 2004. INT08TURKM.
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    iii.  It is considered that the applicant is taking action merely to delay or frustrate the 
enforcement of an earlier or imminent decision that would result in his or her removal.5

  c. !e applicant did not apply for asylum in a safe third country.6

  d.  !e applicant explicitly or implicitly withdrew an application in a third country before a decision 
was taken.7

  e.  !e applicant previously applied for voluntary return to the country of origin or place of habitual 
residence.8

  f.  !e applicant failed to attend a scheduled interview or otherwise comply with conditions 
imposed by the competent authorities unless there was good reason for the failure.9

 �  Behaviour by the applicant in the Member State considered indicative of credibility. In this, the 
authorities may consider, for example, whether an applicant:10

  a.  remains informed about the evolution of events occurring in the country of origin or place of 
habitual residence;

  b.  who asserts that he or she is an LGBTI individual, maintains contact with any alleged partner 
who remains in the country of origin or place of habitual residence;

  c.  who asserts that he or she is an LGBTI individual, keeps informed of the situation of LGBTI 
individuals in the putative country of asylum; and participates in the social life of LGBTI 
individuals; or

  d.  in the case of an adherent to a particular religion, publicly practises that religion in the putative 
country of asylum.

5  This is also an optional ground for the prioritization or acceleration of the examination of an application: Article 23 (4) (j) APD. 
The EAC Module 7, section 4.1.5, refers to Article 23 (4) (j) APD as a behaviour which may affect an applicant’s credibility. See 
Section 8 (5) of the UK Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. 

6  EAC Module 7, section 4.1.9: Failure to claim asylum in the first available safe country. See Section 8 (4) of the UK Asylum 
and Immigration (Treatment of Claimants, etc.) Act 2004. This provision was implemented in the following cases reviewed: 
IRN04M, AFG07M, IRQ01M, IRN08M, IRQ10M, AFG08M, IRN06MRS.

7  EAC Module 7, section 4.1.11, refers to “applying for asylum in a different country and leaving before the determination of 
that claim.” See UKBA Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. 
IRQ05MSP.

8  UKBA Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
9  EAC Module 7, section 4.1.11: not complying with any conditions imposed by the immigration authorities. See Article 12 (6) 

APD: “Irrespective of Article 20 (1), Member States, when deciding on the application for asylum, may take into account the 
fact that the applicant failed to appear for the personal interview, unless s/he had good reasons for the failure to appear.” See 
Article 31 (2) (b) of the Dutch Aliens Act 2000 and Section 8 (2) (c) of the UK Asylum and Immigration (Treatment of Claimants, 
etc.) Act 2004.

10  IRQ08FSP, AFG06FSP, GUI04M, GUI07M, GUI08M, GUI09M, GUI10F, DRC06M, DRC07F, DRC08F, DRC09F, INT04IRQF.
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 �  Behaviour considered indicative of the applicant’s propensity to deception and dishonesty, and 
therefore considered indicative of non-credibility. !is might include, for example:

  a. Intentional submission of false information and/or documents as if valid.11

  b. !e applicant "led another application for international protection stating other personal data.12

  c.  !e applicant entered the territory of the Member State unlawfully, or prolonged his or her stay 
unlawfully and, without good reason, failed either to present himself or herself to the authorities 
and/or to "le an application for asylum as soon as possible, given the circumstances of his or her 
entry.13

  d.  Destruction or disposal in bad faith of documentary evidence that would have helped to 
establish identity or nationality.14

As for the requirement under Article 4 (5) (e) QD that “the general credibility of the applicant has been 
established”, the EAC Module states that there “are many types of behaviour that can damage the applicant’s 
personal credibility.”15 It suggests that eight of the "%een optional grounds for prioritization or acceleration 
of the examination of an application, set out in Article 23 (4) APD, can also double as behaviour potentially 
damaging an applicant’s credibility in the absence of a reasonable explanation.16

It is important to stress that Article 23 (4) APD provides an optional legal basis for the procedural 
prioritization or acceleration of the examination of an application. It does not, however, provide a legal basis 
for factors to be taken into account in the credibility assessment. Some of the elements set out in article 
23 (4) APD may be considered in the overall credibility assessment, as part of the use of key credibility 

11  Article 31 (2) (d) and (e) of the Dutch Aliens Act 2000 and IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/2.5; 
Dutch Council of State 30 December 2011 (201100520); District Court of the Hague 3 March 2003 (AWB 03/13656). See also 
Section 8 (2) (b) and (3) (b) of the UK Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. IRQ07FSP, IRQ01FAP, 
(implicit IRQ04MNP), IRN02MNP, AFG09F, SOM07F, SOM01F, AFG03M. This is explicitly cited as a behaviour that may 
affect an applicant’s personal credibility in EAC Module 7, section 4.1.7.: submission of false documents. Note that this is 
also an optional ground for the prioritization or acceleration of the examination of an application under Article 23 (4) (d) APD: 
“the applicant has misled the authorities by presenting false information or documents […].”The EAC Module 7, section 4.1.5, 
refers to Article 23 (4) (d) APD as a behaviour which may affect an applicant’s credibility.

12  IRQ05MSP. This is explicitly cited as a behaviour that may affect an applicant’s personal credibility in EAC Module 7, section 
4.1.11: making separate applications under different names. Note that this is also an optional ground for the prioritization or 
acceleration of the examination of an application. Article 23 (4) (e) APD: “the applicant has filed another application for asylum 
stating other personal data”. The EAC Module 7, section 4.1.5, refers to Article 23 (4) (e) APD as a behaviour which may affect 
an applicant’s credibility. See IND Article 31 (2) (a) of the Dutch Aliens Act 2000 and Section 8 (2) (a) and (b) of the UK Asylum 
and Immigration (Treatment of Claimants, etc.) Act 2004. Note also that the Federal Court of Canada has held that making 
multiple applications for protection under different identities is a proper basis for reaching a negative assessment of the 
overall credibility of the applicant: Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in 
Claims for Refugee Protection, 31 January 2004, section 2.3.8, p. 41.

13  EAC Module 7, section 4.1.11, refers to evading immigration control. Note that this is also an optional ground for the 
prioritization or acceleration of the examination of an application: Article 23 (4) (l) APD. The EAC Module 7, section 4.1.5, 
refers to Article 23 (4) (l) APD as a behaviour which may affect an applicant’s credibility. See UKBA Asylum Instructions, 
Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. See Article 31 (2) (c) of the Dutch Aliens Act 
2000.

14  Note that this is also an optional ground for the prioritization or acceleration of the examination of an application. Article 23 
(4) (f) APD: “[…] it is likely that, in bad faith, he/she has destroyed or disposed of an identity or travel document that would 
have helped establish his/her identity or nationality”. The EAC Module 7 refers to Article 23 (4) (f) APD as a behaviour which 
may affect an applicant’s credibility: 4.1.5; IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/3.6.3 and Section 
8 (2) (a), (3) (c) and (d), of the UK Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. AFG10F, IRQ07FSP, 
AFG01FNP, AFG01MNP, AFG02FNP, AFG02MNP, AFG03MNP, AFG03FNP, AFG04MNP, AFG05MNP, IRN02MNP, 
IRN03MNP, IRQ02FNP, IRQ02MNP, IRQ03MNP, IRQ04MNP, IRQ05MNP, SOM01FNP, SOM02FNP, SOM01MNP, 
SOM02MNP, SOM03MNP, AFG01MBP, IRN01MBP, IRN02FBP, IRN02MAP, IRQ04F, AFG04M.

15  EAC Module 7, section 4.1.15.
16  EAC Module 7, section 4.1.5 lists, from APD Article 23 (4) (d): false or withholding of relevant information or documents on 

identity/nationality; (e): another asylum application filed with other data; (f): lack of reasonable proof or destruction/disposal 
of relevant document to establish the applicant’s identity or nationality; (g): inconsistent, contradictory, improbable or 
insufficient representations making the claim of persecution unconvincing; (h): submission of a subsequent application raising 
no relevant new elements with respect to his or her particular circumstances or to the situation in his or her country of origin; 
(i): Failure without reasonable cause to make the application earlier, in spite of the opportunity to do so; (j): submission of an 
application to delay or frustrate the enforcement of an earlier or imminent decision which would result in his or her removal; 
(k): lack of compliance with obligations referred to in Article 4(1) and (2) of Directive 2004/83/EC or in Articles 11(2)(a) and (b) 
and 20(1) of the APD.
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indicators. UNHCR cautions against reliance on speci"c elements referred to as reliable indicators of the 
credibility of statements given by the applicant.

It is, therefore, UNHCR’s view that decision-makers should not refer to Article 23 (4) APD for the purposes 
of the credibility assessment. Some of the issues covered by Article 23 (4) APD, such as the presentation 
of false information in support of an application, a failure to provide relevant information and/or other 
evidence at the applicant’s disposal, are considerations that can be taken into account in assessing the 
su#ciency of detail and consistency of an applicant’s account. Where appropriate, they may also be used 
in assessing whether the applicant has made a genuine e$ort to substantiate the application.17 !e issue of 
whether the applicant has made inconsistent, contradictory, implausible, or insu#cient representations, as 
re&ected in Article 23 (4) (f) APD, is already the focus of the credibility assessment and also falls within the 
ambit of Article 4 (5) (c) QD.

!e EAC also states that where the applicant has a criminal record for deceit, it may a$ect his or her 
personal credibility.18 !ere is no cited legal basis for this. UNHCR could "nd no reference to this factor as 
relevant for the credibility assessment in the three Member States surveyed.19 Decision-makers should not 
assume that there is a discernible pattern to behaviour. An applicant may genuinely relate the reasons for 
an application for international protection, even though he or she may have a criminal record for deceit.

!e EAC explains that when a decision-maker "nds that certain behaviour is damaging the applicant’s 
personal credibility, he or she should decide (based on the material facts speci"c to that case) what weight to 
attach to the "nding.20 However, it notes that these behaviours can rarely on their own lead to a conclusion 
that the applicant is entirely without credibility.21

It is not entirely clear whether the concepts of the ‘general credibility of the applicant’ and the ‘personal 
credibility’ of the applicant as espoused by the EAC are related, or whether the EAC is e$ectively promoting 
a separate step in the credibility assessment that calls for consideration of the applicant’s personal credibility. 
With regard to the three Member States of focus, no legislation, case law, or policy guidance has de"ned the 
term ‘general credibility of the applicant’.

!is chapter, discusses some of the factors, other than those outlined as credibility indicators in Chapter 
5, that in&uence the credibility assessment in practice, and that were particularly evident in the case "les 
reviewed by UNHCR. A signi"cant number of the behaviours outlined above appear to be based on 
assumptions about human behaviour, which will be discussed further in the following sections.

17  Note that these issues fall within the ambit of Article 4 (5) (a) and (b) QD.
18  EAC Module 7, section 4.1.11 refers to ‘criminal record for deceit’. Canadian case law has held that it is permissible to take 

into account convictions for deceit as a factor in assessing an applicant’s credibility, although there is also case law in which 
the Federal Court deemed it questionable to draw negative inferences as to the applicant’s credibility based on criminal 
behaviour: Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for Refugee 
Protection, 31 January 2004, para. 2.3.8, p. 41.

19  Note, however, that in the Netherlands, the IND Aliens Act Implementation Guidelines, (2010) Vc  2000 C4/2.5 provide that if 
an applicant withholds information regarding his or her criminal record, this is a contra-indication for the grant of a status.

20  EAC Module 7, section 4.1.15.
21  EAC Module 7, section 4.1.5.
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2.  Behaviour Considered 
Indicative of the Applicant’s 
Lack of Fear of Persecution or 
Risk of Serious Harm

2.1 Delay in applying for asylum
Article 4 (5) (d) QD provides that where aspects of the applicant’s statements are not supported by 
documentary or other evidence, those aspects shall not need con"rmation when “the applicant has applied 
for international protection at the earliest possible time, unless the applicant can demonstrate good reason for 
not having done so.”

All three Member States surveyed have transposed Article 4 (5) (d) QD. In addition, UK guidance on 
credibility includes among the actions that may undermine credibility “a delay in making an application 
for asylum following arrival in the UK if the applicant is unable to provide a reasonable explanation for his 
actions.”22

UNHCR has noted that Article 4 (5) (d) QD could be read in a manner prejudicial to the rights of the 
applicant, depending on the meaning attributed to “at the earliest possible time” and “good reason for not 
having done so.”

!e Belgian appeal authority has held that an applicant for international protection can be expected to apply 
at the earliest possible time, or at least be expected to "nd out how to apply immediately upon entering 
Belgium. A delay in applying for international protection has been interpreted as indicative of a lack of fear 
of persecution or risk of serious harm, and to undermine the credibility of the applicant.23

Guidance for the determining authority in the Netherlands has interpreted “at the earliest possible time” 
to mean “as soon as reasonably can be expected from the applicant.” It is for the determining authority to 
decide what this means on a case-by-case basis. However, the guidance further indicates that ‘48 hours from 
arrival’ is ‘reasonable’. 24 !e Council of State has ruled that if an applicant does not apply for international 
protection at the earliest possible time, the applicant has to be more convincing in his or her statements 
(‘positively persuasive’) than would otherwise be the case.25

22  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 17; UKBA, 
Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 18. Amnesty International, ‘A 
Question of Credibility: Why so many initial asylum decisions are overturned on appeal in the UK’, April 2013, p. 24: “Section 
8 of the 2004 Act came into force 1 January 2005 and requires decision makers to ‘take into account as damaging to the 
applicant’s credibility any behaviour they think is designed or likely to conceal information, mislead, or obstruct or delay a 
decision.’ […] The principle areas in which Section 8 was misapplied relate to: the consideration of whether there had been 
a delay in making an asylum claim; the application of mitigating circumstances; and changes in an individual’s circumstances 
which led to a late application.”

23  CCE/RVV 63.756, 24.06.2011. In this case, the applicant had applied after two years of illegal stay on the territory. In another 
case, the applicant claimed asylum upon being detained. CCE/RVV 66.223, 05.09.2011.

24  IND Aliens Act Implementation Guidelines (2010) Vc 2000 C4/3.3.
25  Council of State 8 September 2011, JV2011/431; LJN: BT1929, Jurisprudentie Vreemdelingenrecht JV2011/431; LJN: 

BT1929, para. 2.2.3. This ruling thus widened the scope of application of the ‘positively persuasive test’ beyond the 
circumstances set out in Article 31 (2) (a) to (f) Aliens Act 2000. See section below on the threshold of credibility. 
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!e European Court of Human Rights has concurred with state authorities in their reasoning that a 
failure to apply for asylum three years a%er entry into the putative country of asylum indicated that the 
applicant did not consider himself to be in strong need of protection.26 Similarly, guidance in Australia27 
and Canada28 refer to a delay in claiming asylum as a legitimate consideration in assessing respectively the 
“applicant’s subjective fear of persecution” and “the statements and the actions of the applicant.” Nevertheless, 
the Australian guidance underlines that:

“  A delay in applying for protection should not be the sole reason for doubting an applicant’s claims. %ere should 
be other reasons to support a !nding that an applicant’s claims are not credible. %e signi!cance of delay will 
depend upon the particular circumstances surrounding the delay and the reasons given for the delay.”29

!e underlying assumption appears to be that a delay in applying for international protection may be 
indicative of a lack of fear of persecution or risk of serious harm, and therefore will undermine the credibility 
of the asserted material facts. !e EAC states that “[d]elay may point to a lack of subjective fear of persecution, 
the reasoning being that someone who was truly fearful would claim refugee status at the !rst opportunity.”30 
It also states that “[d]elay without a reasonable explanation is an important factor when assessing the personal 
credibility of an applicant”31 and suggests that the circumstance described in Article 23 (4) (i) APD may be 
considered as potentially undermining credibility.32

Factors to take into account

!is approach relies on an underlying assumption that people will always behave rationally. !e rationality 
of the state, which expects people who fear persecution or serious harm would immediately engage with 
the proper legal procedures, may not apply in such a straightforward way in individual circumstances. For 
example, the notion that people might "nd it di#cult to trust those in authority,33 potentially based on 
experiences in their countries of origin or habitual residence, clearly implies a motivation not to engage 
with a system that will require some level of trust. For some people the need to avoid disclosure of past 
experiences, whether for personal or cultural reasons,34 will be an overriding motivation. !is may apply 

26  M. v. Sweden, no. 22556/05, ECtHR, 6 September 2007, para. 53: “In the present case the Court is struck by various 
irregularities and inconsistencies in the applicant’s story, of which at least the following should be mentioned.” para. 53: 
“Firstly, the applicant failed to apply for asylum immediately upon his entry into Sweden. […] the fact that the applicant 
waited three years before he applied for asylum indicated that he did not consider himself to be in a strong need of 
protection.” para. 60: “Taking these circumstances into account, the Court finds that the applicant has failed to provide 
a satisfactory explanation for the irregularities and inconsistencies in his story and cannot but endorse the Government’s 
observations as to the applicant’s general credibility.” The late submission is not per se conclusive in the ECtHR’s 
assessment. It can be drawn from the paragraph 60 that a late application will be taken into account by the Court as an 
indicator of lack of credibility in the absence of a satisfactory explanation by the applicant.

27  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 7.1: “The period of time that has elapsed between an applicant’s arrival in Australia and the time when he 
or she claims protection may be considered when assessing the genuineness or extent of an applicant’s subjective fear of 
persecution or significant harm.”

28  Canadian Guidelines: Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for 
Protection, 31 January 2004, section 2.3.9, p. 43: A delay in applying for refugee protection is not necessarily a decisive 
factor, but it is a relevant element which may be taken into account, in the absence of a reasonable explanation for the delay, 
in assessing the statements and the actions of the applicant.

29  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 7.2. 

30  EAC Module 7, section 4.1.8.
31  EAC Module 7, section 4.1.8.
32  EAC Module 7, section 4.1.5. Article 23 (4) APD does not concern the credibility assessment. Instead, it sets out the 

circumstances in which a Member State may decide to prioritize or accelerate the examination of an application. Article 23 (4) 
(i) APD sets out one of those circumstances: “the applicant has failed without reasonable cause to make his/her application 
earlier, having had opportunity to do so.”

33  UNHCR, Handbook, para. 198.
34  J Herlihy, S W Turner, ‘The Psychology of Seeking Protection’, International Journal of Refugee Law, vol. 21, no. 2, 2009, pp. 

171–92, at p. 177. D Bögner, J Herlihy, C Brewin, ‘Impact of Sexual Violence on Disclosure during Home Office Interviews’, 
British Journal of Psychiatry, vol. 191, no.1, 2007, pp. 75–81; D Bögner, C Brewin, J Herlihy, ‘Refugees’ Experiences of Home 
Office Interviews: A Qualitative Study on the Disclosure of Sensitive Personal Information’, Journal of Ethnic and Migration 
Studies, vol. 36, no. 3, pp. 519–35.
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regardless of their level of understanding of what they ought to be doing in terms of state procedures, 
assuming these are known to them. If other avenues are available, the emotional decision may be to delay 
or avoid engaging with the state authorities, even if they are aware that this may not a$ord them security or 
refuge in the longer term.35

UNHCR wishes to stress that the facts asserted by an applicant for international protection may be credible, 
even though the application was not made at the earliest possible opportunity. !ere are many legitimate 
reasons why an applicant may not apply for international protection at the earliest opportunity.36

It should not be assumed that the applicant knew of the opportunity to request international protection. An 
applicant may have remained, for some time, on the territory before becoming aware of the opportunity to 
request and obtain international protection. In the following case reviewed by UNHCR, however, this was 
not accepted as a ‘reasonable explanation’:

“  You state that you did not claim asylum earlier because you did not know anything about the asylum 
process in X and you did not have any information about the process either. However it is noted that 
you have a high level of education. As such it is not accepted that you did not !nd out how to claim 
asylum until February 2011.”37

In this case, the reason given was not accepted as plausible, as the decision-maker appears to have equated 
a high level of education with knowledge of, or the means to obtain information about, the asylum process. 
In such considerations, decision-makers need to be cautious to ensure that their expectations are not 
unreasonable or based on speculative assumptions.38

35  As well as the psychological dimension outlined above, social and anthropological research on people’s behaviours when 
they are on the move (leaving/travelling/arriving) is also relevant. See for instance S Khosravi, “Illegal” Traveller: An Auto-
Ethnography of Borders, Basingstoke: Palgrave Macmillan, 2010.

36  As well as the psychological reasons outlined above, social and anthropological research on people’s behaviours when 
they are on the move (leaving/travelling/arriving) is also relevant. See for instance S Khosravi, “Illegal” Traveller: An Auto-
Ethnography of Borders, Basingstoke and New York: Palgrave Macmillan, 2010.

37  IRN05M.
38  J Ensor, A Shah, M Grillo, ‘Simple Myths and Complex Realities – Seeking Truth in the Face of Section 8’, Journal of 

Immigration Asylum and Nationality Law, vol. 20, no. 2, 2006, p. 98. By way of example of a broader approach, in INT07IRNM, 
the decision-maker did take into account and accept the applicant’s stated reason for the delay.
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!e foremost concern of a person in need of protection may understandably be to enter the Member State 
safely and securely. !erefore, it should not be assumed that a failure to apply for protection at the port of 
entry or upon arrival is indicative of a lack of credibility. !e following decision, reviewed by UNHCR, 
illustrated not only an expectation that the applicant should apply for international protection upon arrival, 
but found that a two-year interval between the applicant’s arrival and the application damaged the credibility 
of the claim: “However, it is considered that your failure to claim asylum upon your arrival in X [in April 2008] 
and the fact that you further delayed your asylum claim until 19 July 2010 have damaged the overall credibility 
of your claim.”39

!e decision-maker should consider whether the applicant’s failure to apply for international protection at 
the earliest opportunity was due to a desire to achieve security, albeit temporary and in an irregular manner. 
!e decision-maker should bear in mind the e$ects of disorientation, language barriers, anxiety, and/or 
fear in this regard. !e applicant may have been under the control of the person who facilitated his or her 
journey and entry to the EU, or may be under the control of others who have cautioned against or prevented 
an application being lodged. Alternatively, an applicant may have delayed making an asylum claim through 
fear or mistrust of the authorities, or doubts about the procedure rendering a just outcome.40 !e decision-
maker should also take into account the e$ect of any trauma experienced. !e symptoms of trauma, 
including avoidance, dissociation, and shame, may mean that an applicant does not make an application 
for international protection until compelled by circumstances such as the threat of forced return.41

A delay may be explained by a reliance on other means of securing the right to remain in the EU.42 In the 
following case, the delay in making an application led the decision-maker to conclude:

“  It is noted that you arrived in X in 2007, however you did not claim asylum until 2010, once your 
marriage was no longer subsisting and your spouse visa had expired. You stated that you did not claim 
asylum earlier as you hoped to reconcile with your wife and that she would continue to sponsor you. 
However it is considered that if you were in fear for your life and in genuine need of international 
protection, you would have claimed asylum at the earliest opportunity.”43

In the above example, the visa of the applicant’s spouse had expired in 2009 and he claimed asylum a year 
later. In his subsequent appeal, which was granted, the judge noted that “the applicant’s claim was not belated 
because it lacked merit or because the applicant did not wish to make an honest disclosure but that he had a 
reasonable explanation in the form of an alternative route to remain in the UK.”44

!e fact that an application was made when the applicant’s temporary status was expiring, or the applicant 
was about to be removed from the territory, or the applicant was apprehended illegally on the territory, or 
only a%er receiving the advice of a lawyer, does not preclude the credibility of the asserted facts.45

For example, in the case referenced below, the decision-maker placed great weight on the applicant’s delay 
in making an asylum claim. !e applicant had travelled to the Member State on a visitor’s visa, which 
remained valid for two months. !e applicant claimed that she did not apply for international protection 
on arrival as she had intended to return to the country of origin or place of habitual residence. But upon 

39  AFG07M.
40  R v Asfaw, [2008] UKHL 31, 21 May 2008, see Lord Bingham at para. 22. 
41  United Kingdom, Asylum and Immigration Tribunal/Immigration Appellate Authority, Immigration Appellate Authority (UK): 

Asylum Gender Guidelines, para. 5.43.
42  Canadian Guidelines: Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for 

Protection, 31 January 2004, section 2.3.9, pp. 50–1.
43  SOM02M.
44  SOM02M, Appeal Determination, para. 9. 
45  Canadian Guidelines: Immigration and Refugee Board of Canada, Legal Services, Assessment of Credibility in Claims for 

Protection, 31 January 2004, section 2.3.9, pp. 50–1. See also V. H. H. v. Ministry of Interior, Supreme Administrative Court 
(Nejvy!!í správní soud), 5 Azs 24/2008-48, 15 August 2008: “Thus, if the applicant has filed an application for international 
protection after he was threatened by deportation, but nevertheless meets the conditions for at least one form of international 
protection, it is clear that he did not file his application ‘merely’ for the purpose of avoiding deportation.”
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hearing that her father had initiated court proceedings against her in the country of origin or place of 
habitual residence, she had applied for international protection when her visa expired. !e decision stated:

“  It is considered that if you were truly in fear of your father forcing you into an arranged marriage 
you would have made your intentions not to return clear and claimed asylum earlier. Your actions in 
delaying in claiming asylum therefore are considered to damage the credibility of your account to now 
be in fear of your father.”46

It was not clear from the decision why the applicant’s explanation that she had awaited the expiry of her visa 
to apply for international protection was not accepted as a reasonable explanation.

!e individual and contextual background of the applicant may also explain delays in lodging an application 
for international protection: his or her age, maturity, gender, sexual orientation and/or gender identity, 
education, religion, or social status, may provide reasonable explanations. It has been stated in relevant 
guidance in the UK that, for example, a woman’s priority is to achieve safety and security for herself and/
or family members. !erefore, she may not apply for protection while she is able to achieve safety, however 
temporary or illusory, through other means, whether legal or illegal.47

!e last clause of Article 4 (5) (d) QD requires that the decision-maker enquire into the reasons for any 
delay in applying for international protection by a$ording the applicant the opportunity to provide an 
explanation. !e decision-maker should take any explanation o$ered into account, bearing in mind the 
applicant’s individual and contextual circumstances. UNHCR’s review of case "les indicated that o%en the 
explanation o$ered by the applicant was not considered to be a reasonable explanation for not applying 
earlier.

UNHCR’s research indicated that explanations were o%en not accepted as reasonable in practice. 
Explanations which were considered not to ful"l the ‘reasonable explanation’ defence included fear of being 
sent back to the country of origin or place of habitual residence,48 the legal representatives working at full 
capacity so were therefore unable to assist the applicant with his claim,49 insu#cient money to pay a legal 
representative,50 postponing the application until a%er surgery,51 an initial desire to request protection in 
another EU state,52 and attempting to resolve the problem in the interim.53

UNHCR wishes to emphasize that an applicant should not be found lacking in credibility merely on the 
ground that he or she did not apply for international protection at the earliest possible time.54 Neither 
should a delay in application constitute a ground to increase the threshold of credibility for the applicant. 

46  INT05IRNF.
47  United Kingdom, Asylum and Immigration Tribunal/Immigration Appellate Authority, Immigration Appellate Authority (UK): 

Asylum Gender Guidelines, para. 5.43.
48  IRQ04F.
49  INT08TURKM.
50  IRQ05M.
51  IRQ06MRS. In this case a series of reasons were provided by the applicant for not applying for asylum earlier which were 

considered inconsistent.
52  SOM03MNP.
53  IRN01MNP. It should be noted that in INT07IRNM, the applicant’s explanation was accepted. In this case, the asserted 

material facts were corroborated by reliable documentary evidence.
54  UNHCR, Annotated Comments on the EC Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the 

Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need 
International Protection and the Content of the Protection Granted (OJ L 304/12 of 30.9.2004), 28 January 2005, p. 15: 
“UNHCR points out that a late submission should not increase the standard of proof for the asylum applicant.” It should be 
noted that Article 8 (1) APD states that “Without prejudice to Article 23(4)(i), Member States shall ensure that applications 
for asylum are neither rejected nor excluded from examination on the sole ground that they have not been made as soon 
as possible.” Article 23 (4) (i) APD allows Member States to prioritize or accelerate the examination of an application if “the 
applicant has failed without reasonable cause to make his/her application earlier, having had the opportunity to do so.”
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UNHCR encourages Member States to interpret Article 4 (5) (d) QD in accordance with the principles of 
UNHCR’s Handbook.55

It is clear that an applicant may be a refugee and/or in need of international protection even though the 
application for international protection was not lodged at the earliest possible time.56 !is is because there 
are many valid reasons, unrelated to the credibility of the reasons for the application, why an applicant may 
not apply for international protection at the earliest possible time. If the application of Article 4 (5) (d) 
QD is considered, the decision-maker should enquire into the reasons for any apparent delay by o$ering 
the applicant the opportunity to explain the delay. He or she should take any explanation o$ered by the 
applicant into account, bearing in mind the latter’s individual and contextual circumstances.

2.2 Applicant did not apply for protection  
in safe third country
UNHCR has noted that some Member States may consider that a failure to apply for international protection 
in a ‘safe third country’ undermines the credibility of the applicant.57 For example, UK legislation states that 
in determining whether to believe a statement made by or on behalf of a person who makes an application 
for international protection, the determining authority shall take account of the failure by an applicant to 
take advantage of a reasonable opportunity to apply for asylum while in a safe country as damaging the 
credibility.58 Policy guidance states that:

“  [a]n applicant who has had a reasonable opportunity to make an asylum claim in a safe third country 
is expected to do so. A reasonable opportunity means that the applicant could have approached the 
authorities at the border or internally, as long as there is no reason to think that the claim would not have 
been received.”59

!e underlying assumption appears to be that a failure to apply for asylum in a third country may indicate 
a lack of fear of persecution or risk of serious harm – and therefore, by implication, be indicative of the 
non-credibility of asserted material facts.60 !e EAC states that: “It is expected that a genuine applicant 
should apply for asylum in the !rst safe country. %e country has however to be a signatory to the 1951 Geneva 
Convention and to ful!l its obligation in this matter.”61

55  UNHCR, Comments on the European Commission’s Proposal for a Directive of the European Parliament and of the Council 
on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Beneficiaries of 
International Protection and the Content of the Protection Granted (COM (2009)551, 21 October 2009), 29 July 2010.

56  Note also Article 8 (1) APD which states that “[w]ithout prejudice to Article 23(4) (i), Member States shall ensure that 
applications for asylum are neither rejected nor excluded from examination on the sole ground that they have not been made 
as soon as possible.”

57  I Up 375/2008, Supreme Court of the Republic of Slovenia (Vrhovno sodi!"e Republike Slovenije), 28 July 2008: The 
Administrative Court had agreed with the reasoning of the determining authority that the fact that the applicant did not apply 
for asylum in Macedonia, Bosnia and Herzegovina, Kosovo and Croatia before arriving in Slovenia was legally relevant for the 
assessment of the credibility of the applicant. The Supreme Court agreed with the position of the determining authority and 
the Court of First Instance that the applicant's longer stays in multiple countries, without at least trying to inform himself of 
the possibility to request asylum, showed without doubt a lack of subjective fear of persecution in his country of origin.

58  UKBA, Section 8 (1) and (4) Asylum and Immigration (Treatment of Claimants, etc.) Act 2004.
59  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, Annex A, 12 February 2012, p. 62. The 

guidance further states: “For example it might be thought that someone who spent several weeks in France before coming 
to the UK must have had a reasonable opportunity to claim there. But this would not be reasonable if the applicant was 
imprisoned by smugglers throughout that time.” EAC Module 7, section 4.1.9: “It is expected that a genuine applicant should 
apply for asylum in the first safe country. The country has however to be a signatory to the 1951 Geneva Convention and to 
fulfil its obligation in this matter.”

60  I Up 375/2008, Supreme Court of the Republic of Slovenia (Vrhovno sodi!"e Republike Slovenije), 28 July 2008.
61  EAC Module 7, section 4.1.9.
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Factors to take into account

First, UNHCR notes that there is no obligation in international law for a person to seek international 
protection at the "rst e$ective opportunity.62

Second, the concept of a ‘safe third country’ has been developed in the framework of addressing state 
responsibilities for the determination of asylum applications. !e consequences of a ‘failure’ to apply for 
asylum in a ‘safe third country’ are regulated by the Dublin II Regulation, and the APD in European states 
participating in those instruments.63 Member States may not be required to examine an application for 
international protection if the relevant conditions of the Dublin Regulation and APD are satis"ed. !e 
‘safe third country’ notion as set out in the APD provides that Member States may send applicants to third 
countries with which the applicant has a connection, as such making it reasonable for them to go there. !e 
possibility must also exist to request refugee status and, if the applicant is found to be a refugee, it must be 
possible for him or her to receive protection in accordance with the 1951 Convention.64

To consider a ‘failure’ to apply for asylum in a safe third country as a factor undermining the credibility of 
the applicant could alter the legal consequences of that failure signi"cantly from those currently stipulated 
in EU law. !e APD and Dublin Regulation now provide that a person who did not apply in a ‘safe third 
country’ may be removed to that country so that his or her application can be considered there on its merits. 
However, treating a failure to apply as potential grounds for dismissing the material facts could result in 
the rejection of the application without a full examination of its substance. !is is contrary to the purpose 
of Dublin and of the concept of a ‘safe third country’, which aims to ensure that the applicant’s claim will be 
examined on its merits in a fair and e$ective asylum procedure.65

!ird, a ‘failure’ to apply for asylum in a safe third country is not, in any case, necessarily indicative of a lack 
of fear of persecution and/or risk of serious harm in the country of origin or place of habitual residence. 
!ere are many reasons why an applicant may not apply for international protection in a third country. For 
example, the applicant may have paid an agent to facilitate his or her transport to a particular destination 
and the former may exercise control over the latter’s movement. Other examples include lack of knowledge 
on the applicant’s part of the travel route taken and the countries that will be transited;66 ignorance of any 
opportunity to apply for protection in any of the countries transited; doubts about being able to access 
e$ective protection in a third country; lack of an e$ective opportunity to apply for protection in any of 
the third countries transited; wishing to apply for international protection in a particular Member State 
due to family or community ties, links or contacts in that country, or for many other reasons unrelated to 
deception or a lack of fear of persecution and/or risk of serious harm.

Fourth, an applicant’s individual and contextual circumstances, including his or her age, maturity, gender, 
sexual orientation and/or gender identity, education, social status, and religion, may provide reasonable 
explanations for a ‘failure’ to apply for international protection in a third country. Previous research has 
shown that the gender of the applicant may not always be taken into account when considering this issue:

“  A single mother with two children from Afghanistan was not accepted into the in-merit procedure based 
on the safe third country rule, because they came through Serbia. She appealed the decision, but she was 
not successful. In the judgement there is not a single sentence to indicate that her status as a single mother 
with children was taken into consideration.”67

62  UNHCR, Summary Conclusions on the Concept of “Effective Protection” in the Context of Secondary Movements of 
Refugees and Asylum-Seekers, (Lisbon Expert Roundtable, 9–10 December 2002), February 2003, para. 11.

63  UNHCR, APD Study, March 2010.
64  In that third country, the applicant must not be at risk of persecution, refoulement or treatment in violation of Article 3 ECHR.
65  ST (Libya) v Secretary of State for the Home Department, [2007] EWCA Civ 24, 12 January 2007, paras. 6–7.
66  H Crawley, Chance or Choice? Understanding Why Asylum Seekers Come to the UK, Refugee Council report, January 2010.
67  Asylum Aid, Comisión Española de Ayuda al Refugiado (Spain – coordinator), France terre d’asile (France), Consiglio Italiano 

per i Rifugiati (Italy) and the Hungarian Helsinki Committee (Hungary), Gender Related Asylum Claims in Europe: Comparative 
Analysis of Law, Policies and Practice Focusing on Women in Nine EU Member States, May 2012, p. 100.
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In this regard, it is interesting to note that in other state practices, the fact that an applicant was in a third 
country prior to his or her arrival in the putative country of asylum, but did not apply for refugee status 
there, is a factor upon which a credibility "nding may not be based.

State practice on failure to apply in safe third country

UNHCR’s review of case "les revealed that in one Member State, a failure to apply for asylum in a third 
country was not referred to as indicating non-credibility in any of the cases.

However, UNHCR observed cases in two Member States in which a failure to claim asylum in a third 
country was deemed to damage the applicant’s credibility or contribute to a "nding of non-credibility.68

In the Netherlands, UNHCR observed a number of cases in which applicants had asserted that they had 
not taken their documentation on the journey to the Member State because they had been advised by their 
travel agent that they risked detention in the transit country (Turkey) if they had such documentation 
in their possession. !is explanation was not accepted because, according to the written decision, the 
applicant could have requested protection from UNHCR in Turkey.69 As a consequence, the applicant’s 
statements concerning the reasons for the application, which were required to be positively persuasive, were 
undermined in advance. At the time of writing this report, to UNHCR’s knowledge, there is no national 
legal or policy basis for taking into account a ‘failure’ to apply for protection in a third country in the 
credibility assessment. !e determining authority, in the case in question, ruled that such factors should not 
be taken into account in decisions henceforth.70

In the UK, the following written decision illustrates the current practice:

“  Before arriving in the United Kingdom, the claimant travelled through Greece where he was !ngerprinted. 
%is is considered a safe country under Section 8 of the Asylum and Immigration (Treatment of 
Claimants, etc.) Act 2004. It is considered that the claimant failed to take advantage of a reasonable 
opportunity to make an asylum or human rights claim while in a safe country. Although it is considered 
that this has damaged the applicant’s credibility under Section 8 of the Asylum and Immigration 
(Treatment of Claimants, etc.) Act 2004, it is considered that this does not go to the core of the applicant’s 
claim for asylum and does not provide su&cient basis to reject the applicant’s claim in its entirety.”71

In the following case, the applicant was asked to provide an explanation for failing to claim asylum in a ‘safe 
country’ during his personal interview:

“ Interviewer: Why didn’t you claim asylum in Italy or Spain?
Applicant: ‘I was never alone in any of these countries always agent was with me and he was a 
frightening character. I had never been in contact with this kind of person.’
Interviewer: You say you le# Iran because your life was in danger yet you did not claim asylum whilst 
in safe countries, this makes it hard for me to believe your claim, can you explain?
Applicant: ‘I was on my own for just a few hours in Spain. I had been told that if you go anywhere else 
that we give you the ticket for, they will send you back to Iran. I have never been around this kind of 
people. For nearly two months I was on my own and I didn’t have the courage to do anything apart from 
what they asked me to do.’”72

68  AFG01MBP, IRN03MNP, IRQ02FNP, IRN04M, AFG07M, IRQ01M, IRN08M, IRQ10M, AFG08M, IRN06MRS.
69  AFG01MBP, IRN03MNP, IRQ02FNP.
70  Information received 8 April 2013.
71  IRN06MRS.
72  IRN08M.
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Nonetheless, the decision-maker made no reference to the applicant’s explanation and gave no reasons for 
rejecting it in the subsequent decision:

“  It is also noted that before arriving in the United Kingdom, you travelled through Italy and Spain. 
%ese are considered to be safe countries under Section 8 of the Asylum and Immigration (Treatment 
of Claimants, etc.) Act 2004. Since you remained in both Italy and Spain it is considered that you failed 
to take advantage of a reasonable opportunity to make an asylum or human rights claim while in a 
safe country. Your failure to do so has damaged your credibility under Section 8 of the Asylum and 
Immigration (Treatment of Claimants, etc.) Act 2004.”73

UNHCR observed that other explanations applicants provided, such as being in a lorry throughout the 
journey,74 a fear of being returned to the country of origin or place of habitual residence,75 and advice from 
the agent that there is ‘no justice in Greece’76 were not accepted.

While decision-makers in the UK regularly appear to use Section 8 legislation to bolster adverse credibility 
"ndings, the courts have expressed little support for the provision described as a “constitutional anomaly in 
relation to the independence of a fact !nding judicial tribunal.”77 !is is borne out in the appeal determinations 
viewed in this research. It was noted that judges placed little weight on Section 8 factors, irrespective of 
the outcome of the appeal. Indeed, UK jurisprudence has emphasized that the fact that an applicant did 
not claim asylum in a country through which he or she transited should generally not be considered as 
damaging credibility.78

It is UNHCR’s view that reference to the concept of a safe third country is not appropriate in the credibility 
assessment. !at an applicant does not apply for asylum in a third country is not indicative of the non-
credibility of the asserted reasons for the application and should not be considered to undermine the 
applicant’s credibility. Reliance on such a factor in the credibility assessment may result in violation of the 
principle of non-refoulement.79

73  IRN08M.
74  IRQ01M.
75  AFG07M.
76  AFG08M.
77  Sedley LJ, granting permission to appeal to the Court of Appeal in NT (Togo) v Secretary of State for the Home Department 

[2007] EWCA Civ 1431, 9 November 2007, para. 3: “It is one thing to recognise that an applicant could have applied for 
asylum in France and to hold against her, if there was no good explanation for it, the fact that she did not. It does not require 
legislation to tell an immigration judge that that may be material. It is arguably another thing to hold against an individual, not 
because it has any intrinsic weight but by command of law, the fact that she has come to this country using a false passport 
when, if her story is correct, she would have no other way of getting here. To be driven by legislation to hold something like 
that against an applicant is a constitutional anomaly in relation to the independence of a fact finding judicial tribunal; and in 
my judgment a question arises as to whether, if the use of a false passport seems to have been ineluctable, any weight or any 
more than token weight is required by Section 8 to be given to that fact.” Sedley LJ also expressed concerns in ST (Libya) 
v Secretary of State for the Home Department [2007] EWCA Civ 24, 12 January 2007, stating: “Section 8 is a problematic 
provision on which there is, so far, little case law. I cannot at the moment think of any other statute which seeks to prescribe 
how a judicial fact finder is to go about finding facts. In many respects nonetheless Section 8 does no more than rehearse 
things that a fact-finder will anyway have regard to. But sub section (4) is not quite in that class. It alters the consequence of 
a failure to seek asylum in a safe third country from removal to that country under the 1990 Dublin Convention to a potential 
ground for disbelieving the claim when it is eventually made in this country.”

78  R (Bouattoura) v Immigration [2004] EWHC 1873 (Admin), 20 July 2004, para. 13: “[…] The fact that an asylum-seeker did 
not claim asylum in a country through which he was transiting should generally not be treated as damaging his credibility: 
see Symes and Jorro, ‘Asylum Law and Practice’ para. 2.34. That is especially so when the asylum seeker has given reasons, 
as the claimant did here, for not claiming asylum in the country of transit, and for preferring to make his claim for asylum in 
another country.”

79  UNHCR, General Conclusion on International Protection, no. 87 (L), 8 October 1999, letter J. For UNHCR’s pronouncements 
on the use of the concept of safe third country generally see UNHCR, Thematic Compilation of Executive Committee 
Conclusions, August 2008, Third edition.
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3.  Expected Behaviour in the 
Member State Considered 
Indicative of Credibility

UNHCR’s review of case "les and observation of interviews in one Member State showed that, in practically 
all cases, the applicant was questioned about e$orts made before and a%er leaving the country of origin 
or place of habitual residence to obtain further information about the evolution of events that prompted 
the application for international protection. Applicants were expected to have attempted to "nd out about 
political or other relevant developments and recent incidents in the country of origin or place of habitual 
residence, and to have enquired about the welfare of others such as neighbours, friends, and family. 
UNHCR’s research showed that if the applicant did not take such steps, which the determining authority 
equated with a genuine account, the relevant asserted facts may be considered not credible.80

!e following decision reviewed by UNHCR illustrates the assumption that applicants providing genuine 
accounts would have attempted to remain informed about the situation in their country of origin or place 
of habitual residence a%er their arrival in the putative country of asylum:

“  Additionally one could ask the question why you haven’t taken any initiative in X to verify what 
happened a#er you le# Iraq. […] %is nonchalant attitude towards your problems and your lack 
of initiative shows a lack of interest in your situation, which can hardly be explained given the 
circumstances under which you le# your country. %is puts your invoked fear for persecution in 
perspective. Of an asylum seeker it can be expected that he makes e"orts to be informed about the 
reasons that pushed him to leave and that he informs himself about the evolution of his personal 
problems. %at you neglected to take these actions casts serious doubts over your asylum claim and 
gives serious presumptions that you le# Iraq for di"erent reasons than you indicated.”81

UNHCR also observed that in cases where an applicant asserts to be an LGBTI individual, dra% internal 
guidance suggests that if the applicant takes steps to become informed about the situation of LGBTI 
individuals in the Member State that this may be indicative of the credibility of that assertion. For example, 
dra% internal guidance provides that an assertion by an applicant to be an LGBTI individual may be 
deemed not credible if he or she lacks knowledge about the situation of LGBTI individuals in the Member 
State. In one case reviewed by UNHCR, the fact that the applicant had not attempted to "nd out about the 
rights of homosexuals in the Member State was considered to undermine the credibility of his asserted 
sexual orientation: “Furthermore, it should be noted that since your arrival in X on 26 June 2010, you declare 
you haven’t informed yourself on the rights of homosexuals in X. […] %is con!rms the conviction of [the 
determining authority] that your change of sexual orientation is not credible.”82

While applicants may consider that they will be protected from persecution and/or serious harm in the 
Member State, it is unclear why it is assumed that they would inform themselves of the Member State’s laws 
on the treatment of LGBTI individuals.

80  AFG06FSP; IRQ08FSP; DRC03M; DRC06M; DRC07F; DRC08F; DRC09F; GUI04M; GUI07M; GUI08M; GUI09M; GUI10F; 
INT03IRQM; INT04IRQF; INT06GUIM.

81  INT04IRQF.
82  DRC06M.
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!e dra% internal guidance further provides that if applicants assert they took active steps in the country of 
origin or place of habitual residence to explore their sexual identity or "nd partners, it can be considered 
credible that they will do so in the Member State.83 It is unclear why it should be assumed that people in 
an alien environment would behave as they did in the country of origin or place of habitual residence, 
especially if they are uncertain of the possible consequences. It therefore appears to be based on an 
unfounded assumption that relies on stereotyping.

Furthermore, the dra% internal guidance states that where an applicant’s sexual orientation is undisputed, 
his or her nationality, identity, and/or the alleged fear of persecution may only be deemed credible if, inter 
alia, the applicant has attempted to obtain news of any claimed partner and/or other actors referred to who 
remained in the country of origin or place of habitual residence and who also experienced problems there.84 
!e assumption appears to be that a person who claims to have had a relationship with another in the 
country of origin or habitual residence, or have associates in a similar situation, would de"nitely attempt to 
"nd out about the welfare of the alleged partner or other associates once in the putative country of asylum.85 
For example, in one case reviewed, the applicant was considered to have made insu#cient e$orts, a%er 
having le% the country of origin or habitual residence, to obtain information about what had happened to 
his partner, who together with the applicant had allegedly feared persecution on account of their (actual or 
perceived) sexual orientation.86 In another case, the fact that the applicant had not contacted his partner 
a%er leaving him in the country of origin or place of habitual residence was considered ‘incompatible’ with 
the situation of a person who has had a long-term relationship.87

!ese decision-makers’ assumptions raise empirical questions about the practical and emotional choices 
that people make once they are safely in exile. What part does guilt and fear play, for example, in a decision 
to enquire about the people and situations le% behind? In the absence of psychological and anthropological 
evidence, decision-makers may be relying on assumptions based on their own personal and cultural 
backgrounds, which may be insu#cient to explain the motivations and behaviours of others.88

Moreover, UNHCR observed that where applicants were asked to explain why they had not acted as the 
decision-maker assumed they should, their explanations were o%en considered unsatisfactory and as 
undermining the credibility of the asserted facts.89 In particular, their explanations regarding their gender 
and cultural circumstances could be discounted in favour of the decision-maker’s assumptions. For example:

“  Even more remarkable is that you also didn’t make any e"orts a#er the death of your husband to 
get to know more about his function that you say was the cause of his death and the kidnapping of 
your son […], for example through friends and family (in-law). Again you blame your ignorance on 
your position as a woman in Iraq […]. You state that if your husband would have said something to 
his brothers, they would never tell you […]. However, this is highly unlikely since, if you had really 
wanted to know about these things – which would have been no less than logical under these dramatic 
circumstances – you could have asked them for a clear answer. Especially taking into account that your 
asylum claim is pending and these facts are crucial for the assessment of your claim.”90

83  Office of the Commissioner General for Refugees and Stateless Persons (CGRA/CGVS), Draft guidance on asylum claims 
where sexual orientation of gender identity is given as a reason for application.

84  Office of the Commissioner General for Refugees and Stateless Persons (CGRA/CGVS), Draft guidance on asylum claims 
where sexual orientation of gender identity is given as a reason for application.

85  GUI09M: the decision states that the fact that the applicant had not contacted his alleged long-term partner in Guinea, 
having left him behind, was not compatible with the claim to have had a long-term relationship.

86  DRC06M.
87  GUI09M.
88  R Graycar, ‘The gender of judgments: an introduction’, in M Thornton (ed.), Public and Private Feminist Legal Debates, 

Melbourne: Oxford University Press, 1991, pp. 262–82.
89  For example, IRQ08FSP, AFG06FSP, GUI04M, GUI07M, GUI08M, GUI09M, GUI10F, DRC06M, DRC07F, DRC08F, DRC09F, 

INT04IRQF.
90  IRQ08FSP.
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It is UNHCR’s view that the credibility assessment should focus primarily on the statements and other 
evidence provided by the applicant in relation to the material facts of the claim, rather than on the 
behaviour of the applicant on arrival in the putative country of asylum. !e behaviours determined to 
indicate credibility in the case "les that UNHCR reviewed appeared to be based on speculative assumptions 
about how someone should behave when &eeing persecution or serious harm, and upon arrival in an alien 
environment. !e behaviour of the applicant in the putative country of asylum is an unreliable indicator of 
the credibility of the applicant’s statements, for there are a myriad of reasons, wholly unrelated to credibility, 
that may account for such behaviour.
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4.  Behaviour Considered 
Indicative of the 
Applicant’s Propensity to 
Deception and Dishonesty

!e submission of false documentation as if valid upon arrival in the Member State; the destruction or 
disposal of travel documents en route or on arrival; and the provision of false information regarding the 
travel route may be considered to weaken the credibility of the applicant.91 !e assumption underlying this 
approach is that ordinarily an applicant with a legitimate claim should not "nd it necessary to present false 
statements and/or documentary evidence, or conceal relevant facts or documents.92 !erefore, if there are 
strong reasons to believe that the applicant has provided false information or submitted false documentary 
or other evidence, this may be considered to undermine the credibility of the asserted fact.

In Belgium, although no explicit legal basis was cited, UNHCR noted that submission of false documentation 
or other evidence may be taken into account in this manner in practice.93 In the Netherlands, such behaviour 
may undermine the credibility of the applicant’s statements in advance and trigger the application of a higher 
threshold of credibility.94 In the UK, such action may be considered to damage the applicant’s credibility.95

Guidelines in the Netherlands state that it is generally not considered credible that an applicant cannot 
present any (indicative) documentary or other evidence of their travel route.96 In this regard, o#cial (airline, 
train, taxi or bus) tickets, boarding passes, luggage labels, an airline’s sugar sachets, hotel bills, phone cards, 
foreign currency, etc. constitute relevant evidence.97 !is indicates an assumption that the applicant will 
know that such things will be considered necessary for the assessment of an application for international 
protection and will know not to dispose of them.

91  Matsiukhina and Matsiukhin v. Sweden, no. 31260/04 (Decision), ECtHR, 21 June 2005. E.N. v. Sweden, no. 
15009/09, ECtHR, 8 September 2009, para. 30: “In the case before it, the Court first has to take into account the fact that the 
applicant lied to the Swedish authorities upon arrival in Sweden about his identity and how he had travelled to Sweden. He 
gave a false name and date of birth and submitted a forged identity card to the authorities. Moreover, he alleged that he had 
used a fake passport and did not know the travel route while, in reality, he had travelled legally to France on his own passport 
and with a valid entry visa to study in France. These untruths clearly affect the applicant's general credibility negatively in the 
eyes of the Court.” 

92  EAC Module 7, section 4.1.7: “The submission of a false document to prove a central element of an applicant’s asylum claim 
indicates a lack of credibility. Ordinarily, it is reasonable to infer that an asylum seeker with a legitimate claim does not usually 
find it necessary to invent or fabricate documents in order to establish asylum eligibility.”

93  IRQ07FSP, INT01AFGM.
94  Article 31 (2) (d) and (e) of the Dutch Aliens Act 2000:“(d) the alien has produced a false or forged travel document, identity 

card or other papers and, despite being questioned about this, has deliberately asserted that they are genuine; (e) in support 
of his application the alien has deliberately produced a travel document, identity card or other papers that do not relate to 
him” and IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/2.5; Dutch Council of State, 30 December 2011, 
201100520, para. 2.4, 2.4.1 and 2.4.2; IRQ01FAP, implicit in IRQ04MNP.

95  UKBA, Section 8 (2) (b) and (3) (b) of the UK Asylum and Immigration (Treatment of Claimants, etc.) Act 2004. UKBA, Section 
8 (2) (b): “to any behaviour by the claimant that the deciding authority thinks is designed or likely to mislead”; and Article 8 (3) 
(b): “the production of a document which is not a valid passport as if it were.” AFG09F, SOM07F, SOM01F, AFG03M.

96  IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/3.6.3.
97  IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/3.6.3. Dutch Council of State, 24 May 2012, 201108433/1 

states that the examples of indicative evidence are not exhaustive.
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!e Dutch guidelines state that it is expected that on arrival applicants directly invoke the protection of the 
Member State, submitting all the documentation in their possession, and do not hand over documentation 
to any agent who facilitated their travel unless under coercion, and that the applicant otherwise cooperates 
fully in the assessment of the application, and provides a credible account.98 !is appears based on an 
assumption that those &eeing persecution and serious harm will trust the national authorities, and know 
that they should not willingly give documents to their agent or anyone else.

In some cases reviewed in one Member State, the applicant’s explanation that he or she was forced to leave 
travel and/or identity documents with the agent was accepted as satisfactory.99  In a couple of cases, however, 
the explanation that the applicant was forced by the agent to destroy travel and/or identity documents was 
not accepted as satisfactory.100 UNHCR also reviewed cases where the explanation that the agent had the 
documents, without any explicit reference to coercion, was accepted as satisfactory101 and unsatisfactory102 
without the reasons for the di$erence in approach being evident in the case "le.

In this regard, it is relevant to note that UNHCR’s review of case "les in another Member State similarly 
revealed cases in which the applicant claimed that he or she had destroyed a passport aboard an aircra% due 
to instruction from an agent, however, this explanation was either not taken into account or not accepted 
by the determining authority.103 In the following example, when questioned during the personal interview, 
the applicant stated “[w]e had to listen to the agent and he told me to destroy the passport in the toilet of the 
aircra#.”104 !e decision-maker decided that such action was clearly designed to withhold information 
from the authorities and, therefore, undermined the applicant’s credibility. However, in the applicant’s 
later appeal, which was granted, the judge stated “it seems to be common for illegal entrants to be told by 
agents to destroy their travel documents. %is appellant gave an explanation that is not incredible, and was 
not challenged. If it is true, and I believe it is; the act would have no logical bearing on credibility.”105  In other 
words, the judge had found that the explanation was credible and, therefore, satisfactory. As such, the lack 
of this document had no bearing on the credibility assessment.

!e fact that such explanations are sometimes not accepted by decision-makers may be attributed to 
guidance indicating extreme examples of what might constitute a satisfactory explanation such as ‘where an 
individual was forced at knifepoint to give a document to someone else.’106 In reality, smugglers and tra#ckers 
rarely have to resort to the application of such force. !e "ndings of this research indicate that explanations 
o$ered by applicants are indeed not so extreme. UNHCR notes that the guidance requires a level of threat 
more extreme than that which the EU acquis de"nes as the relevant means of exercising power over a 
tra#cking victim.107

It should be noted that in the United States a clear distinction has been drawn between:
 �  the presentation of fraudulent documents for the purpose of establishing the elements of an asylum 

claim; and
 �  the presentation of fraudulent documents for the purpose of escaping the country of origin or place 

of habitual residence, or facilitating entry to the USA.

98  IND Aliens Act Implementation Guidelines, (2010) Vc 2000 C4/3.6.3.
99  IRQ01MNP, IRQ02FBP
100  IRN03MNP, SOM01MNP
101  IRN04MAP, IRQ02FBP, IRQ03FBP
102  AFG01MBP, AFG01FNP, AFG04MNP, AFG05MNP, IRN03MNP, SOM03MNP.
103  IRN08M, AFG04M, SOM01F, IRQ04F.
104  AFG04M.
105  AFG04M, Appeal Determination.
106  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 54; UKBA, 

Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 60.
107  EU Directive 2011/36/EU Of the European Parliament and of the Council of 5 April 2011 on preventing and combating 

trafficking in human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA, Art. 2 (1) 
defines the means by which traffickers may exercise power over their victims: “by means of the threat or use of force or other 
forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving 
or receiving of payments or benefits to achieve the consent of a person having control over another person.”
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In the "rst circumstance such behaviour may be indicative of a lack of credibility, whereas in the second it 
does not serve to impute a lack of credibility.108

UNHCR has noted that EU Member States do not necessarily draw such a distinction.

A brief observation should be made regarding the inclusion of ‘travel route’ amongst the issues listed 
in Article 4 (2) QD. Whilst the travel route taken by the applicant may be pertinent to the determining 
authority’s consideration of the applicability of the Dublin Regulation and the admissibility of the 
application pursuant to the APD, and while Member States have a broader interest in gathering information 
regarding migration routes, UNHCR considers that the travel route is rarely a fact which is material for the 
assessment of quali"cation for international protection.  As such, it could be considered that the applicant’s 
statements and other evidence relating to the travel route are not strictly relevant for the substantiation of 
the application, and as such should not be a focus of the credibility assessment.

Factors to be taken into account

UNHCR understands that the submission of false travel or other documents and the wilful destruction or 
disposal of travel or other documents by applicants upon arrival in the country of destination complicates 
the personal identi"cation of the person concerned and the determination of his or her travel route.

However, the use of false documents and unlawful entry, which some Member States consider potentially to 
undermine credibility, are precisely the actions that persons in need of international protection must o%en 
have to resort.109 Many applicants travel and enter EU Member States with false documents or by evading 
immigration controls as it would be di#cult, if not impossible, for them to enter in a regular manner. 
Many are only able to make the journey with the assistance of agents, facilitators, or others. !ey may 
be dependent on, or under the control of, such persons and follow their advice or instructions regarding 
what to do with any false documents. !ey may also feel compelled to comply with their guidance on 
whether and where to apply for international protection and, if so, what to say and do upon encountering 
the Member State authorities. !ey may have been advised to withhold information about the travel route 
and documents, and/or to destroy, alter, or dispose of documentary evidence.

Travel routes are rarely a material fact in the determination of a claim. Information provided by the 
applicant on the travel route should, therefore, not generally in&uence a decision on whether to accept or 
reject asserted material facts.110 !ere are many reasons, unrelated to the application, why applicants may 
not cooperate in the provision of information regarding the travel route and documentation used. !ey 
may fear retaliation from the smuggler if under strict instructions not to reveal details of the route; they 
may feel gratitude to the smuggler for having delivered them to a safe haven; they may wish to preserve the 
details of the route if other family members intend to use the same one; or they may have no knowledge 
of the route taken if they were concealed in vehicles and safe houses. Duress, coercion, lack of autonomy, 
misguided advice, fear, desperation, and ignorance are just some of the many reasons that might account 

108  Akinmade v. Immigration and Naturalization Service (INS), 196 F. 3d 951, 955-56 (9th Cir. 1999).
109  J Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 21, no. 4, December 2009, p. 

717. 
110  It has been stated with regard to the UK legislation on this issue: Section 8 “plainly has its dangers, first, if it is read as a 

direction as to how fact-finding should be conducted, which in my judgment it is not, and, in any event, in distorting the 
fact-finding exercise by an undue concentration on minutiae which may arise under the section at the expense of, and as 
a distraction from, an overall assessment. Decision-makers should guard against that. A global assessment of credibility 
is required” (R v Secretary of State for the Home Department, Ex parte Sivakumar (FC) [2003] UKHL 14, 20 March 2003); 
JT (Cameroon) v Secretary of State for the Home Department Court of Appeal [2008] EWCA Civ 878, 28 July 2008. See 
also, UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012: “General credibility 
findings should not be the starting point of the credibility assessment process. It is generally unnecessary, and sometimes 
counter-productive, for the decision maker to focus upon minor or peripheral facts that are not material to the claim.”
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for an applicant’s behaviour. In fact, there are numerous possible explanations for an applicant’s behaviour 
other than deception.111

It has been stated that “[u]ndocumented entry into the country, poor cooperation in the investigation of 
the journey, and other similar situations cannot be legitimately sanctioned by refusing alleviation” from 
the requirement to provide supporting documentary or other evidence.112 “It is fully understandable that 
Member States wish to stimulate early applications for protection, or willing cooperation in the investigation of 
the journey or any smuggling services the applicant might have used. %is notwithstanding, the assessment of 
credibility must not be abused and applied as an instrument of sanction.”113

Decision-makers should not assume that there is a discernible pattern to behaviour, that is, that behaviour 
in one context or with regard to a speci"c issue is somehow indicative of behaviour in another context or 
with regard to another issue. !e assumption would play out as follows: ‘if an applicant lied about his or 
her travel route, then he or she is probably lying about the reasons for the application for international 
protection. He or she is not trustworthy.’ !is seems to rest on an assumption that people are either liars and 
law-breakers or law-abiding truth-tellers, rather than on an understanding that situational factors also have 
an e$ect on behaviour. Anyone who has broken a speed limit understands that this logic does not hold and 
an assessment of credibility based on this type of assumption may be highly prejudicial to the applicant. An 
applicant may genuinely relate the core reasons for the application for international protection, but provide 
false information about the journey to the Member State or false travel documents.114

As for lies, these may be an attempt to embellish or strengthen an otherwise credible account that establishes 
grounds for quali"cation for international protection. !e Australian High Court, referring to the pressure 
of circumstances that may lead some applicants to tell lies, stated that:

“  the fact that an applicant for refugee status may yield to temptation to embroider an account of his or her 
history is hardly surprising. It is necessary always to bear in mind that an applicant for refugee status is, 
on one view of events, engaged in an o#en desperate battle for freedom, if not life itself.”115

A lie or the submission of false documentation or other evidence may just be an attempt to meet the 
presumed expectations of the determining authority.116 !e temptation to provide false documentation may 
seem acute given determining authorities’ emphasis on the importance of documentary or other evidence 
supporting the applicant’s statements. !e submission of false documentation to support a statement does 
not necessarily mean that the statement is untrue.117

!e determining authority should take into account any individual and contextual circumstances that 
might account for the applicant’s actions. For example, the concept of lying and embellishment is culturally 

111  UNHCR, Global Consultations on International Protection/Third Track: Asylum Processes (Fair and Efficient Asylum 
Procedures), 31 May 2001, EC/GC/01/12.

112  G Noll, Evidentiary Assessment and the EU Qualification Directive, New Issues in Refugee Research, Working Paper no. 117, 
UNHCR, June 2005, p. 5. J Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 21, no. 
4, December 2009, December 2009, p. 717: “Attempts to punish or discourage particular behaviour have no logical relation to 
a rule about the alleviation of an evidential burden.” 

113  G Noll, Evidentiary Assessment and the EU Qualification Directive, New Issues in Refugee Research, Working Paper No. 117, 
UNHCR, June 2005, p.13.

114  J Sweeney, ‘Credibility, Proof and Refugee Law’, International Journal of Refugee Law, vol. 21, no. 4, December 2009, p. 
717: “Likewise, there is no necessary link between behaviour subsequent to the alleged events giving rise to the fear of 
persecution and the truthfulness of those allegations.” 

115  Abebe v Commonwealth (1999) HCA 14, 197 CLR 510 (14 April 1999) cited at p. 275 in S Norman, ‘Assessing the Credibility 
of Refugee Applicants: a Judicial Perspective’, International Journal of Refugee Law, vol. 19, no. 2, July 2007, pp. 273–92.

116  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer, 1986, p. 230–41 at 237.

117  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 9.4: “The use of false documents does not necessarily mean that an applicant’s claims are untrue.” 
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relative.118 !e applicant’s age may also be a relevant factor to take into account.119 Applicants may wish to 
conceal facts for other reasons, such as fear, lack of trust of the authorities, shame, stigma, or the e$ects of 
trauma.

In a case before the UN Committee Against Torture, the applicant conceded that he had made untrue 
statements during the initial asylum procedure, but that on appeal he had given a consistent, thorough, 
and detailed account. He explained his initial untrue statements were caused by his psychological state and 
fear of providing a full account to the authorities. !e Committee, in considering that substantial grounds 
existed for believing that he would be in danger of being subjected to torture if returned to the country of 
origin or place of habitual residence, restated its position that complete accuracy is seldom to be expected 
by victims of torture.120

In New Zealand, the Appeals Authority accepted that the applicant’s original false application and submission 
of false documents was a pretext to mask what the applicant believed he could not reveal, namely his sexual 
orientation. “His misguided persistence with the original false claim has not de$ected from a !nding that he 
is an otherwise credible witness.”121

!ere may be many valid reasons why an applicant may provide false information and/or documents in 
support of an application. !erefore, the applicant must be a$orded an opportunity to explain and any 
explanation provided should be fully considered. !at an applicant has told a lie(s) or concealed a fact(s) is 
not necessarily decisive in the assessment of credibility.

In the following example, reviewed by UNHCR, the applicant claimed that he destroyed his passport aboard 
the aircra%. When questioned on this during the personal interview, the applicant stated “[w]e had to listen 
to the agent and he told me to destroy the passport in the toilet of the aircra#.”122 However, the decision letter 
stated the following:

“  You have stated that you came to the United Kingdom using an agent. It is also noted that you claim to 
have used a false passport to enter the United Kingdom, which you tore up on the $ight to London. It is 
considered that your actions of tearing up the passport were clearly designed to withhold information 
from the UK authorities. Consequently, it is considered that your aforementioned behaviour clearly 
falls within Section 8 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, and 
therefore credibility has been damaged as a result of your actions.”123

In the applicant’s later appeal, of which was granted, the judge stated:

“  As to Section 8 of the 2004 Act, it seems to be common for illegal entrants to be told by agents to destroy 
their travel documents. %is appellant gave an explanation, this is not incredible, and was not challenged. 
If it is true, and I believe it is; the act would have no logical bearing on credibility.”124

118  W Kälin, ‘Troubled Communication: Cross-Cultural Misunderstandings in the Asylum-Hearing’, International Migration Review, 
vol. 20, no. 2, Special Issue: Refugees: Issues and Directions, Summer, 1986, p 230–41 at p. 238.

119  The Supreme Court of the Slovak Republic has determined that the fact that the applicant, an unaccompanied minor, lied 
about his name was not, in the light of all the circumstances, sufficient to undermine his credibility. It was necessary to 
take into account the applicant’s age, the fact that he was unaccompanied, and in a totally different social and cultural 
environment: M. S. H. v. Migration Office of the Ministry of Interior of the Slovak Republic, Supreme Court of the Slovak 
Republic (Najvy!!í súd Slovenskej republiky), 1 S$a 12/2010 23 February 2010.

120  Tala v. Sweden, CAT/C/17/D/43/1996, 15 November 1996. 
121  Refugee Appeal No. 74665, New Zealand: Refugee Status Appeals Authority, 7 July 2004.
122  AFG04M.
123  AFG04M.
124  AFG04M, Appeal Determination.
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It is only in the absence of a satisfactory explanation, taking into account the applicant’s individual and 
contextual circumstances and considering the action in light of all the evidence, that intentional provision 
of false information and/or documentation may be considered to weaken credibility.

UNHCR has clearly stated that “[u]ntrue statements by themselves are not a reason for refusal of refugee 
status and it is the examiner’s responsibility to evaluate such statements in the light of all the circumstances of 
the case.”125 Applicants who have provided false information and/or documents may nevertheless qualify 
for refugee status and/or subsidiary protection status. UK case law provides some guidance in respect of the 
e$ect of lies on an applicant’s overall credibility. !e Court of Appeal in the UK has held:

“  First, in each of the cases the Immigration Judges found that the appellants had fabricated a large part 
of their evidence, the only object being to deceive the immigration authorities both administrative and 
judicial. […] However, that consideration cannot in itself weigh with us, because the obligation of the 
court is to respect the international obligations of the United Kingdom towards persons who do in fact fall 
within the protection of the Refugee Convention, however little such persons may have assisted their case 
by lying or acting in bad faith.”126

!is case was subsequently relied upon by the Supreme Court, which upheld the Asylum and Immigration 
Tribunal’s approach to assessing the impact of the appellant’s lies. !e Supreme Court stated it was not

“  unfamiliar with the di&culties created by appellants who have not been truthful but who still may be at 
risk. We must be very careful not to dismiss an appeal just because an appellant has told lies. Even if very 
large parts of his story have been disbelieved, it is still possible that the appellant has shown that he would 
be at risk on return. An appellant’s own evidence has to be considered in the round with other evidence 
and that can include unimpeachable evidence from expert reports or country guidance cases or other 
evidence about the general state of a"airs in that country.”127

Applicants may have valid reasons to rely on fraudulent documents to facilitate their journey and entry to 
the territory of a Member State; to assert the validity of false documents; and to destroy or dispose of travel 
documents. Such behaviour should not automatically be used as a ground for imposing a higher threshold 
of credibility or denying the applicant the bene"t of the doubt. Where the provision of false information 
and/or documentation relates to a material fact, such as identity, the determining authority must determine 
whether the applicant can provide a satisfactory explanation for his or her behaviour. It should be borne 
in mind that the submission of false documentation to support a statement does not necessarily mean that 
the statement is not credible.128 Moreover, UNHCR recalls that untrue statements by themselves are not a 
reason for refusal of refugee status and/or subsidiary protection status.

125  UNHCR, Handbook, para. 199. UNHCR, Self-Study Module 2: Refugee Status Determination. Identifying Who is a Refugee, 
1 September 2005, section 5.1.2 on general principles: “Misrepresentations or failure to disclose relevant facts should not 
automatically lead to a conclusion that the applicant does not have a credible claim.” See also MA (Somalia) v Secretary 
of State for the Home Department [2010] UKSC 49, 24 November 2010, para. 33 Dyson LJ: “In some cases, the AIT may 
conclude that a lie is of no great consequence. In other cases, where the appellant tells lies on a central issue in the case, the 
AIT may conclude that they are of great significance.”

126  GM (Eritrea) and Ors v Secretary of State for the Home Department [2008] EWCA Civ 833, 17 July 2008, para. 29. Czech 
Republic: H. A. #. v. Ministry of Interior, Supreme Administrative Court (Nejvy!!í správní soud), 5 Azs 28/2008-68, 13 March 
2009: the grounds for subsidiary protection under Article 15 (c) QD may apply even if the evidence of the applicant has been 
found to lack credibility.

127  MA (Somalia) v Secretary of State for the Home Department [2010] UKSC 49, 24 November 2010, para. 38.
128  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 

March 2012, para. 9.4: “The use of false documents does not necessarily mean that an applicant’s claims are untrue.” 
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5.    
Conclusion

UNHCR’s research has highlighted the use of an extremely wide range of elements by states in their 
assessment of the credibility of applications for international protection. Moreover, certain behaviours may 
be considered indicative of non-credibility in one Member State, but not in another. !is chapter has also 
analysed the assumptions underlying reliance on these factors, as well as the limits and dangers associated 
with the use of many of these factors.

UNHCR hopes that this report will provide the grounds for more evidence-based discussions at the level of 
the European Union and within Member States to achieve more coherence in this area.

Additional research is necessary on the assumptions that underpin these factors and others, and the legal 
framework and jurisprudence that support the use of such factors. Likewise, further guidance is also 
necessary on the interpretation of the ‘general credibility of the applicant’ to enhance the harmonization of 
the assessment of credibility in the asylum systems of the EU.
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1.   
Introduction

UNHCR has observed considerable variation in the approach by Member States in the assessment of 
credibility in asylum procedures. !e EU Asylum acquis does not provide speci"c directions on how 
the credibility assessment should be carried out in asylum procedures. However, relevant guidance 
and standards can be found in the acquis, but also in EU administrative law and the decisions of treaty 
monitoring bodies such as the CJEU, European Court of Human Rights and the UN Committee Against 
Torture. In the exercise of its supervisory function, UNHCR has also produced guidance that is relevant to 
the conduct of the credibility assessment.

Many di$erent approaches, steps, and sequences can be adopted to assess credibility in asylum claims. 
!e approach that the determining authorities in the EU take in the assessment of credibility has also 
been informed by national legal traditions and practices, which vary across EU Member States, with some 
jurisdictions applying the principle of the free evaluation of all evidence.1 An approach based on the free 
evaluation of the evidence does not, however, exclude a structured approach to credibility assessment. 
Indeed, an absence of a structured or systematic approach to the assessment of credibility could result in a 
failure to apply relevant principles and standards appropriately. 

Variances in outcomes may also occur within national jurisdictions where individual decision-makers 
exercise signi"cant discretion and employ di$erent approaches to credibility assessment.

While it is important to recall that each case should be assessed on an individual basis, the Common 
European Asylum System aims to ensure that applications are examined in accordance with common 
relevant standards and principles to achieve the stated objective of: “similar cases should be treated alike 
and result in the same outcome”,2 regardless of the Member State in which an application for international 
protection is lodged. As such, the EAC Module on Evidence Assessment encourages national asylum 
o#cials to adopt a structured approach to credibility assessment.

!is chapter, therefore, seeks to provide a broad overview of the approaches taken by the three Member 
States surveyed for this research and by the EAC, as well as an analysis of any common features and 
di$erences in these approaches. In doing so, the chapter discusses the threshold for establishing credibility 
applied by the three States under survey, the application of the bene"t of the doubt, and the statement of the 
facts that are accepted and rejected.

1  In terms of international jurisdictions applying the principle of the free evaluation of evidence, see Nachova and others v. 
Bulgaria, no. 43577/98 and 43579/98, ECtHR, 6 July 2005, para. 147: “In the proceedings before the Court, there are no 
procedural barriers to the admissibility of evidence or pre-determined formulae for its assessment. It adopts the conclusions 
that are, in its view, supported by the free evaluation of all evidence.” The Committee Against Torture exercises the power 
of free assessment of the facts based on the full set of circumstances in every case. See CAT, General Comment no. 1: 
Implementation of Article 3 of the Convention in the Context of Article 22 (Refoulement and Communications), 21 November 
1997, A/53/44, annex IX, para. 9 (b). 

2  Council of the European Union, The Stockholm Programme – An Open and Secure Europe Serving and Protecting Citizens, 
OJ (2010/C 115/01), 2010, para. 6.2, p. 32.



2.  Approaches Taken to the 
Credibility Assessment  
in State Practice

In Belgium, there is no speci"c law, administrative provision, or policy guidance directing decision-makers 
on how to structure the credibility assessment. New protection o#cers receive a brief training session, 
which is based on the EAC Module on Evidence Assessment and provides a general framework for the 
credibility assessment. However, the training lacks the authority of an internal guideline.3 Moreover, as 
not all o#cers have participated in the training, some may not yet be fully familiar with the recommended 
structured approach. In addition, UNHCR was informed that a template for the written decision has been 
implemented to promote a structured approach to the credibility assessment by decision-makers.4

In the Netherlands5 and the UK,6 the speci"c national guidance stipulates a methodological approach to 
the credibility assessment. !is guidance, together with training, aims to ensure that individual decision-
makers take the same approach to credibility assessment.7 !ese structured approaches are set out below 
and summarized in the &owcharts available in Annexes 2.1-2.3.

2.1. "e approach in the Netherlands

Step one – assessment of documents

Assessment of all documents submitted by the applicant. If found to be authentic, IND will gauge the 
weight to be attached to the documentation, and will consider whether the applicant has made a plausible 
case to accepting that the document relates to him or her personally.8

3  Interview with the Commissioner-General of the CGRA/CGVS, 31 August 2012. The determining authority informed UNHCR 
that new protection officers receive a half-day of training on the credibility assessment based on a synthesis of the EAC 
Module on Evidence Assessment; and that, following at least one year of employment, officers can voluntarily complete the 
whole module: interview with the Head of Knowledge and Training Centre of CGRA/CGVS, 28 March 2012.

4  Interview with the Commissioner-General of the CGRA/CGVS, 27 June 2012; interview with Regional Coordinator for the 
Middle East and Asia of CGRA/CGVS on 6 June 2012; and interview with the Head of Knowledge and Training Centre of 
CGRA/CGVS on 28 March 2012. It should be noted that UNHCR did not have access to the template for a negative decision 
on refugee status. For decisions to grant international protection, the decision-maker must complete an internal evaluation 
form, the template of which requires the following information – family composition, summary of the facts, credibility of 
material facts, consistency with earlier statements and elements from related files, consistency with COI, documents, origin 
and travel route, nationality, ethnic background, religion, and political activities.

5  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.3 (in the version of WBV 2010/10), and IND Working 
Instruction 2010/14, para. 4.1.

6  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010. This guidance 
was updated in the course of UNHCR’s research, but the updated guidance did not amend the structured approach. See 
UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, 13 February 2012.

7  The EAC has become part of the training programme in the Netherlands since 2012, but the module on evidence assessment 
is not yet obligatory.

8  IND Working Instruction 2010/14, para. 4.1.
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Step two – determining the threshold of credibility to be applied: consideration 
of the application of Article 31 (2) (a) to (f) Aliens Act9

Consideration of whether one of the circumstances set out in Article 31 (2) (a) to (f) Aliens Act 2000 or 
stipulated by the Council of State applies.10 If the applicant falls within Article 31 (2) (f) i.e. “…unable to 
produce a travel document, identity card or other papers necessary for assessment of his application, unless 
the alien can make a plausible case that he is not to blame for their absence,” an assessment of accountability, 
namely whether the applicant has made a plausible case that he or she is not accountable for the absence 
of documents considered necessary for the examination of the application.11 !is involves an assessment 
of whether the applicant’s statements are consistent and credible; and consistent with otherwise known 
information (the situation in the country of origin or place of habitual residence).12 

If Article 31 (2) (a) to (f) or another circumstance stipulated by the Council of State applies, the credibility 
of the applicant’s statements may be considered undermined in advance. !e applicant therefore has to be 
more convincing in his or her statements (‘positively persuasive’) than would otherwise be the case and a 
higher threshold of credibility may apply with regard to the applicant’s statements.13

If Article 31 (2) (a) to (f) or another circumstance stipulated by the Council of State does not apply, the 
applicant’s statements must be consistent in outline and "t with what is known about the country of origin 
or place of habitual residence.

9  For a more in-depth discussion of the provisions under Article 31 (2) (a)–(f), see Chapter 6 - Assessing the Applicant’s 
Behaviour used by states in the assessment of credibility. Article 31 (2) (a)–(f) Aliens Act stipulates the following 
circumstances:

 “(a) the alien has previously submitted an application for a residence permit in the Netherlands under another name;
  (b) the alien has failed to comply with the directions referred to in section 55 [relating to the place of residence; and clothing, 

body and luggage search during registration], without having a valid reason; 
  (c) the alien does not have a travel document required for entry into the Netherlands, unless he has immediately reported to a 

border control officer or an aliens supervision officer, stating the place where or near which he entered the Netherlands, and 
has indicated to such officer that he wishes to have asylum;

  (d) the alien has produced a false or forged travel document, identity card or other papers and, despite being questioned 
about this, has deliberately asserted that they are genuine;

  (e) in support of his application the alien has deliberately produced a travel document, identity card or other papers that do 
not relate to him;

  (f) in support of his application the alien is unable to produce a travel document, identity card or other papers necessary for 
assessment of his application, unless the alien can make a plausible case that he is not to blame for their absence.”

10  Dutch Council of State 8 September 2011, (201009178/1/V2) JV2011/431; LJN: BT1929, para. 2.2.3. This ruling widened the 
scope of application of the ‘positively persuasive test’ beyond the circumstances set out in Article 31 (2) (a) to (f) Aliens Act 
2000. See Chapter 4 for more details on this issue.

11  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C4/3.6.1 and 3.6.3 (in the version of WBV 2010/10).
12  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C4/3.6.3 (in the version of WBV 2010/10).
13  Note that the IND Aliens Act Implementation Guidelines (2010) Vc 2000, C4/3.6.3, (in the version of WBV 2010/10), published 

in the Staatscourant 2010, 10228, states that “before the asylum story can be assessed, the identity, nationality and travel 
route should be established as much as possible. When (one of) these first three elements cannot be established due to the 
accountable lack of documents, the credibility of the asylum story is affected.” (Note that the Aliens Circular was amended 
during the UNHCR research. Credibility is now referred to in C1/3, which states that if Art. 31 (2) (a) to (f) applies, the 
applicant’s statements are only considered credible if his or her statements are positively persuasive. In Dutch: “Als sprake 
is van één of meerdere van de omstandigheden genoemd in artikel 31 lid 2, aanhef onder a tot en met f Vw, acht de IND de 
verklaringen van de vreemdeling uitsluitend geloofwaardig als van deze verklaringen een positieve overtuigingskracht uitgaat.”) 
C14/2.4: When a circumstance mentioned in Article 31 (2) (a)–(f) applies, “the statements need to be positively persuasive in 
order to leave the circumstance as mentioned in Article 31, section 2 aside and to make the statements still plausible.” (Note 
that the provisions under C14, in the Working Instruction at the time of the research, are no longer reflected in the revised 
version of the Working Instruction.) IND Working Instruction 2010/14, para. 4.1 (b): “If one of these circumstances occurs, this 
undermines the credibility of the statements of the alien about the factual circumstances alleged events and assumptions in 
advance. […] Specifically, the above means that the alien should be more convincing in his statements than when none of the 
circumstances mentioned in Article 31, second paragraph, a to f of the Aliens Act 2000 occur. […] The statements need to be 
positively persuasive, even though there is a circumstance of Article 31, second paragraph (a) to (f) Aliens Act, to conclude 
that the statements are credible.”
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Step three – credibility assessment of the applicant’s statements

� assessment of credibility of factual circumstances

  Assessment of the credibility of the applicant’s statements regarding the factual circumstances, for 
example asserted identity, nationality, ethnicity, sexual orientation and/or gender identity, medical 
condition, religious conviction, etc.14 

  If the applicant’s statements concerning factual circumstances are considered not credible, the impact 
of this should be considered. 

  If the factual circumstances are considered not credible and are material to the application, it may 
be concluded that all the applicant’s statements about events and assumptions that derive from this 
factual circumstance are also not credible.15 For example, if an applicant’s statements regarding his or 
her ethnicity, religious conviction, or gender identity are considered not to be credible, the applicant’s 
statements regarding threats or treatment received on account of this factual circumstance will also be 
determined not to be credible.  

� assessment of credibility of events and assumptions

  If the applicant’s statements regarding the factual circumstances are considered credible or partially 
credible, then there should be an assessment of the credibility of the applicant’s statements regarding 
asserted events and assumptions.16 !is should include an assessment of whether the applicant has 
made a plausible case regarding the causality between the facts, events, and assumptions.17

 !e above-mentioned credibility assessments should be based on the following considerations:
  •  consideration of whether there is internal inconsistency, external inconsistency (with statements 

of family or others), inconsistency with authoritative sources, inconsistencies in behaviour, vague 
and short statements, or unlikely events;18

  •  a comparison of the statements with all that is known about the situation in the country of origin 
or place of habitual residence from objective, independent and reliable sources, and what has been 
previously investigated and considered in interviews of other aliens in a similar situations; and

  •  other information about the relevant statements.

  In assessing the credibility of the statements, decision-makers are directed to consider whether the 
applicant can be given the bene"t of the doubt.19

14  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.1 (in the version of WBV 2010/10): “Factual circumstances 
concern the alien in person, among which, but not exclusively, the identity, nationality, ethnicity, sexual orientation and 
religious conviction.” IND Working Instruction 2010/14, para. 2: “Hereby should be considered (inter alia) the identity, 
nationality, ethnicity, sexual orientation, medical condition and religion of the alien.”

15  IND Working Instruction 2010/14, para. 4.1 (c). IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.1 (in the 
version of WBV 2010/10): “Assumptions concern the assumptions of the alien regarding the stated events in the past.”

16  IND Working Instruction 2010/14, para. 4.1 (c). IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.1 (in the 
version of WBV 2010/10): “Assumptions concern the assumptions of the alien regarding the stated events in the past.” See 
also IND Working Instruction 2010/14, para. 2: “The assumptions in this context mean the assumptions of the alien regarding 
past events. For example, if an alien believes that the – in itself likely – event that members of the security service visited him 
is the result of his participation in a demonstration a few weeks earlier, this is (in principle) his own assumption.”

17  IND Working Instruction 2010/14, para. 2.
18  IND Working Instruction 2010/14, para. 4.1 (c).
19  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.3 (in the version of WBV 2010/10): “Within this assessment 

[assessment of credibility] it has to be seen if the alien can be given the benefit of the doubt.”
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2.2. "e approach in the UK
Step one: Determination of the material facts

Step two: Assessment of the credibility of the material facts
 a)  Consideration of internal credibility of the applicant’s statements taking into account level of detail, 

inconsistencies, and mitigating circumstances that may a$ect these indicators.20

 b) Consideration of external credibility of the applicant’s statements with COI.
 c)  Based on the above, asserted facts must be declared ‘accepted’, ‘rejected’, or ‘uncertain’ (those facts 

that are internally credible (‘a’ has been satis"ed) but lack any external evidence to con"rm them (‘b’ 
not satis"ed), these are deemed to be ‘unsubstantiated’ or ‘uncertain’ or ‘doubtful’).

 d)  For ‘uncertain’ facts, consideration of the bene"t of the doubt principle under 339L of the immigration 
rules,21 which includes, under 339L(v), consideration of behaviours stipulated in Section 8 Asylum 
and Immigration (Treatment of Claimants, etc.) 2004.22

 e)  Where all criteria of 339L of the immigration rules are not ful"lled, further consideration on 
whether the bene"t of the doubt should be granted to ‘uncertain’ facts is required.

 f) Final stage – list of ‘accepted’ and ‘rejected’ facts.

20  In practice, other indicators are also utilized in the credibility assessment, such as knowledge, plausibility, coherence, and 
delay in making an asylum claim. However these are not specifically specified in the UKBA, Asylum Instruction on Credibility 
under the subsection of ‘Internal Credibility’.

21  UK Immigration Rule 339L transposes Art. 4 (5) QD: “339L. It is the duty of the person to substantiate the asylum claim or 
establish that he is a person eligible humanitarian protection or substantiate his human rights claim. Where aspects of the 
person’s statements are not supported by documentary or other evidence, those aspects will not need confirmation when 
all of the following conditions are met: (i) the person has made a genuine effort to substantiate his asylum claim or establish 
that he is a person eligible humanitarian protection or substantiate his human rights claim; (ii) all material factors at the 
person’s disposal have been submitted, and a satisfactory explanation regarding any lack of other relevant material has been 
given; (iii) the person’s statements are found to be coherent and plausible and do not run counter to available specific and 
general information relevant to the person’s case; (iv) the person has made an asylum claim or sought to establish that he is a 
person eligible for humanitarian protection or made a human rights claim at the earliest possible time, unless the person can 
demonstrate good reason for not having done so; and (v) the general credibility of the person has been established.”

22  An applicant’s credibility may be damaged by behaviour that falls within the scope of Section 8, which provides: 
  (1) In determining whether to believe a statement made by or on behalf of a person who makes an asylum claim or a human 

rights claim, a deciding authority shall take account, as damaging the claimant’s credibility, of any behaviour to which this 
section applies.

 (2) This section applies to any behaviour by the claimant that the deciding authority thinks—
  (a) is designed or likely to conceal information,
  (b) is designed or likely to mislead, or
   (c) is designed or likely to obstruct or delay the handling or resolution of the claim or the taking of a decision in relation to 

the claimant.
  (3) Without prejudice to the generality of subsection (2) the following kinds of behaviour shall be treated as designed or likely 

to conceal information or to mislead—
   (a) failure without reasonable explanation to produce a passport on request to an immigration officer or to  

the Secretary of State,
  (b) the production of a document which is not a valid passport as if it were,
  (c) the destruction, alteration or disposal, in each case without reasonable explanation, of a passport,
   (d) the destruction, alteration or disposal, in each case without reasonable explanation, of a ticket or other document 

connected with travel, and
  (e) failure without reasonable explanation to answer a question asked by a deciding authority.
  (4) This section also applies to failure by the claimant to take advantage of a reasonable opportunity to make an asylum claim 

or human rights claim while in a safe country.
  (5) This section also applies to failure by the claimant to make an asylum claim or human rights claim before being notified of 

an immigration decision, unless the claim relies wholly on matters arising after the notification.
  (6) This section also applies to failure by the claimant to make an asylum claim or human rights claim before being arrested 

under an immigration provision, unless—
  (a) he had no reasonable opportunity to make the claim before the arrest, or 
  (b) the claim relies wholly on matters arising after the arrest.” 
  For a more in-depth discussion of the provisions under Section 8, see Chapter 6 - Assessing the Applicant’s Behaviour.
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2.3. "e approach in the EAC
UNHCR’s research also looked at the approach promoted by the EAC. !e module on Evidence Assessment 
outlines the following structured approach:23

	 � Gather all information.
	 � Determine the facts that are material (relevant) to the claim and assess the corresponding evidence.
	 �   Assess the credibility of the applicant’s statements according to their internal credibility, external 

credibility, and plausibility.
	 �  Where a material fact appears to be internally credible, but the claim cannot be corroborated by 

COI, or other evidence, or where there is a lack of documentation or no document at all, and the 
applicant was otherwise credible in relation to other material facts that were coherent, consistent, 
and in accordance with objective evidence and COI, consider giving the applicant the bene"t of the 
doubt. Two approaches are cited:

  •  UNHCR approach to the application of the bene"t of the doubt.24

  •  EU approach based on Article 4 (5) QD.25 Make a balance between the conditions set out in (a) to 
(e).26

	 � Assess the ‘personal credibility’ of the applicant.
	 �  Look at all the evidence together as a whole before reaching a decision about whether to accept or 

reject any material facts.

2.4. Analysing the various approaches
!e stipulated approaches in the Netherlands and the UK share common features with each other and the 
EAC, but there are also some notable di$erences relating to:
 � the starting point for the credibility assessment;
 �  whether and when the decision-maker is required to assess the credibility of all asserted material 

facts;
 � the application of the principle of the bene"t of the doubt;
 � the threshold for establishing credibility and accepting a material fact.

UNHCR’s research indicated that the above-mentioned di$erences in the approaches stipulated in the 
Netherlands and the UK are largely re&ected in the practice of decision-makers. Similar points of di$erence 
were also noted in the practice in Belgium.  

23  EAC Module 7, sections 3.2.1, 3.2.3, 3.2.8, 3.2.10, and 5.3.10.
24  EAC Module 7, section 3.1.6.
25  EAC Module 7, section 3.1.7.
26  EAC Module 7, section 3.1.8. Article 4 (5) QD conditions are: 
 (a) the applicant has made a genuine effort to substantiate his application; 
  (b) all relevant elements, at the applicant’s disposal, have been submitted, and a satisfactory explanation regarding any lack of 

other relevant elements has been given; 
  (c) the applicant’s statements are found to be coherent and plausible and do not run counter to available specific and general 

information relevant to the applicant’s case; 
  (d) the applicant has applied for international protection at the earliest possible time, unless the applicant can demonstrate 

good reason for not having done so; and 
 (e) the general credibility of the applicant has been established.”
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As the methodology employed for this research was based primarily on a review of the materials in case "les 
and interviews with some decision-makers, it was not possible to arrive at clear observations regarding the 
sequence of steps taken by decision-makers in practice when assessing credibility. !erefore, UNHCR was 
only able to discern the steps taken by decision-makers to the extent that decision-makers re&ected these 
steps in their internal notes and written decisions or added information to the "le.

UNHCR’s indicative "ndings on the principal di$erences in the approaches taken by the three Member 
States of focus are explained further in the following paragraphs.

2.4.1. !e starting point

!e EAC suggests that the most appropriate starting point for credibility assessment is the determination 
of the material facts. UNHCR observed that in most of the cases reviewed in the three Member States 
surveyed, the material facts appeared to have been determined and thus constituted the starting point for 
credibility assessment in Belgium and the UK.

However, in the Netherlands, before determining the material facts and assessing the credibility of the 
applicant’s statements, the decision-maker must "rst determine which of two thresholds of credibility (or 
standards of proof) will be applicable. !is constitutes the starting point of the credibility assessment. A 
determination that any of the circumstances listed in Article 31 (2) (a) to (f) Aliens Act or any of the 
other circumstances stipulated by the Council of State apply, may mean that the credibility of the 
applicant’s statements are considered undermined in advance of the determination of the material facts 
and the credibility assessment and a higher threshold of credibility requiring the applicant to be ‘positively 
persuasive’ applies. Otherwise, the standard threshold of credibility applies and the applicant is required to 
make the facts and circumstances underlying his or her application plausible.27

!e issue of the threshold of credibility, and the dual thresholds that exist in law and are applied in practice 
in the Netherlands, are addressed in greater detail in section 2.5. below.

Bearing in mind the legal requirement that applications should be assessed individually, objectively, and 
impartially, and given that credibility assessment should focus on those facts presented by the applicant 
that are determined as material for quali"cation for international protection, it is of concern that, before 
the material facts of an application have even been determined and assessed, the credibility of those facts 
can be considered undermined in advance on grounds not directly related to the reasons presented by the 
applicant for the application.

2.4.2 Assessing the credibility of each material fact

Both the UK approach and the EAC require the decision-maker to assess the credibility of each identi"ed 
material fact. Each presented material fact should be assessed in light of all the relevant evidence obtained 
pertaining to that fact and through the lens of the applicable credibility indicators, taking into account the 
applicant’s individual and contextual circumstances and the reasonableness of any explanations provided 
by the applicant with regard to potentially adverse credibility "ndings.

27  Dutch Council of State 30 November 2004, (200405142/1); LJN: AR8684.
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!is approach is advocated in UK national guidance.28 Decision-makers are required to assess the credibility 
of all the facts determined to be material. At the time of UNHCR’s research, the UK guidance stated that: 

“  Credibility !ndings should be focused upon material facts that are serious and signi!cant in nature. 
%e decision maker should begin with the credibility points at the core of the claim, whether these are 
accepted or rejected, and focus in most depth on those that are speci!c to the applicant or claim in 
question. More general credibility points, such as delay in leaving the country or failure to claim asylum 
when travelling through a third country, should be taken into account towards the end of the credibility 
assessment process along with those !ndings that are found by the decision maker to be ‘uncertain’.”29

!e overwhelming majority of the decisions reviewed by UNHCR determined the material facts of the 
application at the outset, and then proceeded to apply the credibility indicators to those material facts. 
In only a small number of decisions did the assessment of credibility start with Section 8 (Asylum and 
Immigration (Treatment of Claimants, etc.) 2004), which sets out the ‘general credibility points’ despite 
guidance, which states that “in order to avoid any suggestion that Section 8 has been the starting position, 
decision-makers should avoid referring to Section 8 at the start of the Reasons For Refusal Letter.”30

In Belgium and the Netherlands, however, exceptions apply to this approach. In Belgium, UNHCR was 
informed that an exception to the structured approach promoted in the EAC is made in the case of applicants 
who claim to originate from Afghanistan and Iraq.31 In these cases, the credibility assessment starts with an 
assessment of the national and ethnic origin of the applicant, and if found credible, the ‘recent stay’ of the 
applicant is then assessed for credibility.32 Only if these two asserted facts are considered credible will the 
decision-maker proceed to assess the credibility of the other material facts.33 

In the Netherlands, the assessment of the credibility of the applicant’s statements starts with what is 
described as ‘the factual circumstances’, for example, the applicant’s asserted identity, nationality, ethnicity, 
sexual orientation and/or gender identity, medical condition, religious conviction, etc.34 If the applicant’s 
statements concerning factual circumstances are considered not credible, the decision-maker should 
consider whether the credibility of other presented facts that derive from the factual circumstance and relate, 
for example, to events that are claimed to have taken place, need to be assessed for credibility. If an essential 
factual circumstance, such as the applicant’s asserted origin, is not considered credible, the decision-maker 
may conclude that all the applicant’s statements about events and assumptions that derive from this factual 
circumstance are also not credible.35 Based on UNHCR’s review of case "les in the Netherlands, it was 
observed that in some cases not all identi"ed material facts were assessed for credibility.36 !e research 
therefore indicated that there may be di$erences in state practice regarding whether the credibility of each 
material fact is assessed.

28  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 14.
29  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 14.
30  UKBA, Asylum Instructions, Asylum Claims and Assessing Credibility, February 2012, para 11.16, p. 51.
31  Interview with Commissioner-General of CGRA/CGVS, 27.06.2012.
32  The determining authority, CGRA/CGVS, and the appeal body, CCE/RVV, require applicants to render credible their last 

place of residence in the country of origin and demonstrate that they resided there shortly before applying for international 
protection in Belgium.

33  AFG08M, AFG10F. Interview with the Commissioner-General of the CGRA/CGVS, 27 June 2012.
34  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.1 (in the version of WBV 2010/10): “Factual circumstances 

concern the alien in person, among which, but not exclusively, the identity, nationality, ethnicity, sexual orientation and 
religious conviction.” IND Working Instruction 2010/14, para. 2: “Hereby should be considered (inter alia) the identity, 
nationality, ethnicity, sexual orientation, medical condition and religion of the alien.”

35  IND Working Instruction 2010/14, para. 4.1 (c). See also IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.1 
(in the version of WBV 2010/10): “Assumptions concern the assumptions of the alien regarding the stated events in the past.”

36  IRN04MAP, IRQ02MBP, IRQ05MNP, IRQ03MBP.
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2.4.3. Application of the principle of the bene$t of the doubt

As discussed in Chapter 2, the principle of the bene"t of the doubt re&ects the recognition of the considerable 
di#culties that applicants face in obtaining and providing evidence to support their claim.37 !e principle 
recognizes that, notwithstanding the genuine e$orts of an applicant, and indeed the determining authority, 
to gather evidence pertaining to the material facts asserted by the applicant, there may still be some doubt 
surrounding (some of) the facts alleged by the applicant.38 Moreover, the need for the principle is reinforced 
by recognition of the fact that an applicant’s life and/or integrity may be put at grave risk if international 
protection is wrongfully declined.

UNHCR’s review of case "les suggested that decision-makers rarely explicitly refer to the principle in their 
internal written evaluations or written decisions. 

!is may be due, in part, to the relevant applicable EU legislative framework. !e principle of the bene"t of 
the doubt is not explicitly mentioned in the Quali"cation Directive. Article 4 (5) QD states:

“  Where Member States apply the principle according to which it is the duty of the applicant to substantiate 
the application for international protection and where aspects of the applicant’s statements are not 
supported by documentary or other evidence, those aspects shall not need con"rmation when the 
following conditions are met:  
 
(a) the applicant has made a genuine e"ort to substantiate his application; 
 
(b) all relevant elements, at the applicant’s disposal, have been submitted, and a satisfactory explanation 
regarding any lack of other relevant elements has been given; 
 
(c) the applicant’s statements are found to be coherent and plausible and do not run counter to available 
speci!c and general information relevant to the applicant’s case; 
 
(d) the applicant has applied for international protection at the earliest possible time, unless the applicant 
can demonstrate good reason for not having done so; and 
 
(e) the general credibility of the applicant has been established” (emphasis added).

Although the principle of the bene"t of the doubt is not explicitly mentioned, Member States have considered 
it to be implicit insofar as the legal provision makes it clear that, if certain conditions are satis"ed, there is 
no requirement that the applicant’s statements be supported by documentary or other evidence. !e lack 
of an explicit reference to the principle may explain the lack of explicit mention of the principle in national 
legislation transposing Article 4 (5) QD.39 However, Dutch legislation transposing Article 4 (5) QD does 
explicitly refer to the principle of the bene"t of the doubt, thereby clarifying in national legislation that the 
principle is considered subsumed within the QD provisions.40

However, UNHCR’s research "ndings, based on its review of case "les, interviews with stakeholders, and 
observations of training sessions on credibility assessment, indicated that some decision-makers may lack a 

37  UNHCR, Handbook, para. 196: “Often, however, an applicant may not be able to support his statements by documentary or 
other proof, and cases in which an applicant can provide evidence of all his statements will be the exception rather than the 
rule. In most cases a person fleeing persecution will have arrived with the barest necessities and very frequently even without 
personal documents.”

38  F.H. v. Sweden, no. 32621/06, ECtHR, 20 January 2009, para. 95; R.C. v. Sweden, no. 41827/07, ECtHR, 9 March 2010, 
para. 50; Matsiukhina and Matsiukhin v. Sweden, no. 31260/04, ECtHR, 21 June 2005: “The Court acknowledges that, due to 
the special situation in which asylum seekers often find themselves, it is frequently necessary to give them the benefit of the 
doubt when it comes to assessing the credibility of their statements and the documents submitted in support thereof.”

39  This is the case in Belgium and the UK.
40  In the Netherlands, Article 3.35 (3) Aliens Regulations 2000 transposes Article 4 (5) QD. It states: “When the alien cannot 

support his statements or aspects of his statements by documents, those statements shall be found credible and the alien 
will be granted the benefit of the doubt, when the following conditions are met: […]” (emphasis added).
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clear understanding of the purpose and relevance of the principle of the bene"t of the doubt, in particular 
with regard to:
 •  !e asserted facts in relation to which the principle of the bene"t of the doubt is considered;
 •  !e point at which a consideration of the principle of the bene"t of the doubt is undertaken;
 •  !e criteria and considerations taken into account in determining whether to grant the bene"t of the 

doubt.

!e paragraphs below summarize these speci"c observations.

2.4.3.1. !e asserted facts in relation to which the principle of the bene"t  
of the doubt is considered

!e EAC Module on Evidence Assessment explains:

“  Where a material fact appears to be internally credible, but the claim cannot be corroborated by Country 
of Origin Information or other evidence, or when there is a lack of document or no document at all, and 
the applicant was otherwise credible in relation to other material facts, which were coherent, consistent 
and in accordance with objective evidence and COI, you should consider giving the applicant the bene!t 
of the doubt. %at is to say to accept the material fact even if there is no document or no other evidence 
than the declaration to support it.”41

According to UK policy guidance, the principle of the bene"t of the doubt should only come into play with 
regard to ‘unsubstantiated’ or ‘uncertain’ or ‘doubtful’ facts. Facts considered ‘unsubstantiated’, ‘uncertain’, or 
‘doubtful’ are those that are ‘internally credible’, namely they are su#ciently detailed and broadly consistent 
when considered in light of the applicant’s individual and contextual circumstances, but they lack ‘external 
evidence’ to con"rm them.42 !e policy provides further guidance on ‘external evidence’ as being COI as 
opposed to documentary evidence that is referred to under the ‘internal credibility’ section of the asylum 
instruction. !erefore, it follows that where the applicant’s evidence is internally credible but lacks COI to 
support it, decision-makers should apply the principle of the bene"t of the doubt.

Where there is COI to support an applicant’s account of a past or present fact, and the applicant’s account 
is ‘internally credible’, the decision-maker may accept the material fact without reference to the principle of 
the bene"t of the doubt.43

From the review of case "les in the UK, it was not always apparent whether the decision-maker had understood 
which asserted facts, according to national guidance, were appropriate in relation to consideration of the 
principle of the bene"t of the doubt. !is was partly because some written decisions did not explicitly state 
the credibility "nding with regard to each material fact, and did not explicitly determine which facts were 
considered doubtful following that assessment.44 Moreover, there were some cases when a material fact was 
explicitly determined to be uncertain but there was no reference to the application of the principle of the 
bene"t of the doubt, or any explicit conclusion about whether the fact had been accepted or rejected.45

41  EAC Module 7, section 3.1.5.
42  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4: “Facts which 

are internally credible but lack any external evidence to confirm them are deemed to be ‘unsubstantiated’ or ‘uncertain’ 
or ‘doubtful’. However, a decision must be made whether to give the applicant the benefit of the doubt on each uncertain 
or unsubstantiated fact – this means that the decision maker must come to a clear finding as to whether the fact can be 
accepted or rejected. … The benefit of the doubt needs to be considered and applied appropriately to these uncertain facts 
when considering all the evidence in the round at the end of the credibility assessment.”

43  UKBA, Asylum Instructions, Considering the Protection (Asylum) Claim and Assessing Credibility, July 2010, p. 16; UKBA, 
Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, para. 4.3.2.

44  IRN04M and SOM10MRS.
45  AFG04M. See UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
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In Belgium, the principle of the bene"t of the doubt is not explicitly referred to in national legislation, and 
there is no administrative provision, case law, or policy guidance that speci"es when the principle should 
be considered. Case law states in broad terms that the bene"t of the doubt should be given when one is 
convinced of the credibility of the statements.46 Beyond this, the determining authority considers that the 
application of the principle is subsumed within the provisions of Article 4 (5) QD, which has been re&ected, 
although with di$erent wording, in Article 57/7ter Aliens Act.47 

Article 57/7ter Aliens Act states that:

“  [t]he Commissioner-General may, when the applicant did not substantiate his statements with 
documents or other proof, consider the application credible if the following conditions are met: 
 
(a) the applicant has made a genuine e"ort to substantiate his application; 
 
(b) all relevant elements, in possession of the applicant, have been submitted, and a satisfactory 
explanation regarding any lack of other relevant elements has been given; 
 
(c) the applicant’s statements are found to be coherent and plausible and do not run counter to available 
speci!c and general information relevant to the applicant’s case; 
 
(d) the applicant has applied for international protection at the earliest possible time, or has been able to 
demonstrate good reasons for not having done so; and 
 
(e) the general credibility of the applicant has been established”48 (emphasis added). 

UNHCR was informed that, notwithstanding the language of Article 57/7ter Aliens Act, the determining 
authority assesses the credibility of all the material facts the applicant presents in accordance with the "ve 
conditions set out in Article 57/7ter Aliens Act, regardless of whether there is documentary or other evidence 
to con"rm or support a material fact.49 As such, the principle of the bene"t of the doubt is considered with 
regard to all asserted material facts. 

From UNHCR’s review of case "les in Belgium, it was not always possible to con"rm the circumstances in 
which the principle is considered in practice. Written decisions did not consistently specify if the principle 
of the bene"t of the doubt had been considered or applied. UNHCR observed that none of the decisions 
reviewed that denied refugee status but granted subsidiary protection mentioned either the consideration 
or the application of the principle of the bene"t of the doubt. Of the decisions that granted refugee status, 
information in a few of the case "les revealed that material facts that were detailed, consistent, and plausible, 

46  Belgian Council of State 186.868, 07.10. 2008.
47  Training session observed at the CGRA/CGVS on 22/23 May 2012.
48  Article 57/7ter Aliens Act [Original text]: “
 (a) le demandeur d’asile s’est réellement efforcé d’étayer sa demande;
  (b) tous les éléments pertinents en possession du demandeur d’asile ont été présentés et une explication satisfaisante a été 

fournie quant à l’absence d’autres éléments probants; 
  (c) les déclarations du demandeur d’asile sont jugées cohérentes et plausibles et elles ne sont pas contredites par les 

informations générales et particulières connues et pertinentes pour sa demande; 
  (d) le demandeur d’asile a présenté sa demande de protection internationale dès que possible, ou a pu avancer de bonnes 

raisons pour ne pas l’avoir fait; 
  (e) la crédibilité générale du demandeur a pu être établie.”
49  Interview with the Commissioner-General of the CGRA/CGVS, 27 June 2012. A judge of the appeal authority, CCE/RVV, also 

informed UNHCR that this was the correct approach in an interview on 4 June 2012. 
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although not con"rmed by documentary evidence, were accepted. Reference to the bene"t of the doubt was 
made, but no explicit mention of the conditions set out in Article 57/7ter Aliens Act.50 

For instance, an Afghan widow with "ve children whose brother-in-law was persecuting her because he 
wanted to arrange marriages for her daughters was given the bene"t of the doubt, even though she could 
only show her taskara as proof of her identity and origin, as her oral evidence was spontaneous, detailed, 
plausible, and showed no inconsistencies with the statements of her daughters.51 

In another case, although the identity of the applicant and material facts relating to past persecution were 
explicitly acknowledged to have been con"rmed by documentary evidence, the applicant was nevertheless 
explicitly given the bene"t of the doubt because the past persecution and the existence of a subjective fear 
could not be questioned.52

Legal practitioners informed UNHCR that there is a general misunderstanding among all stakeholders, 
including decision-makers, over the circumstances under which the principle should be employed. !ey 
surmized that, in practice, the principle may be applied in accordance with the expression’s everyday 
meaning and usage, namely in case of any doubt and when you are not sure what to do, give the applicant 
the bene"t of the doubt.53

In the Netherlands, the principle of the bene"t of the doubt is explicitly referred to in the provisions of 
national legislation transposing Article 4 (5) QD. Article 3.35 (3) Aliens Regulations 2000 states that “when 
the alien cannot support his statements or aspects of his statements by documents, those statements shall be 
found credible and the alien will be granted the bene"t of the doubt, when the following conditions are met: 
[…]”.

Policy guidance also suggests that the principle of the bene"t should be considered when some other facts 
have been rejected as not credible. !e guidance states that where elements of the applicant’s statements are 
not considered credible, the applicant’s statements may still be considered credible and the bene"t of the 
doubt given where, for example, “the inconsistencies, vague or unsubstantiated statements do not relate to the 
core of the account. %ey relate for example to peripheral issues not related to the main reason for leaving and 
not to the core of the account.”54

From UNHCR’s review of case "les in the Netherlands, because no explicit reference was made to the 
principle of the bene"t of the doubt, it was not possible to con"rm the circumstances in which the principle 
is considered in practice. Decision-makers informed UNHCR that because the principle is woven into 
legislation and policy guidance notes that consideration of the principle is ‘blended’ into the credibility 
assessment, explicit reference to the principle is not made in jurisprudence, and is, therefore, not explicit in 
written decisions either.55

50  For instance, in GUI01MRS, the applicant submitted no documentary proof. The internal evaluation form states that he 
was given the benefit of the doubt since there was no reason to doubt his membership of UFDG. The note also records 
that there was no objective reason to disbelieve that he had participated in the demonstrations mentioned; his declarations 
about his detention were detailed; his statements in general consistent with COI; he could show detailed knowledge of 
the political situation in Conakry. He was found therefore to have an objective and subjective fear. In INT07IRQMRS, the 
applicant submitted a large amount of documentary proof of his identity, employment as a soldier in the Iraqi army, and 
additional military training he had received. The internal evaluation form states that though the applicant did not submit any 
documentary proof of the elements of his persecution, he should be given the benefit of the doubt on these points since his 
related statements were very detailed and plausible. In both cases, the internal evaluation form makes no reference to the 
other conditions of Article 57/7ter Aliens Act.

51  AFG03FRS. The internal evaluation form makes no reference to the other conditions of Article 57/7ter Aliens Act.
52  IRQ02MRS.
53  Meeting with NGOs on 5 June 2012.
54  IND Working Instruction 2010/14, 4.1 (e) on the benefit of the doubt: “Although non-plausible elements are identified, it still 

may be concluded that the statement of the alien be considered plausible. For example, it can be concluded that the benefit 
of the doubt is given to the alien because the inconsistencies, vague or unsubstantiated statements do not relate to the 
outlines of the core of the account. They relate for example to peripheral issues not related to the reason for leaving and not 
to the essence of the story.”

55  Interview on 29 March 2012.



233

 C
ha

pt
er

 7
 

Ap
pr

oa
ch

es
 to

 th
e c

re
di

bi
lit

y a
ss

es
sm

en
t

2.4.3.2. !e point at which a consideration of the principle of the bene"t  
of the doubt is undertaken

!e EAC suggests that the principle of the bene"t of the doubt should be considered in relation to facts that 
appear to be ‘internally credible’, but the claim cannot be corroborated by COI or other evidence, or when 
there is a lack of documentation or no document at all.56 As such, consideration of whether the bene"t of 
the doubt may be applicable follows the assessment of the applicant’s statements based on their internal and 
external credibility, as well as their plausibility.

!is has been re&ected in jurisprudence in Belgium,57 and policy guidance in the UK:

“  %e bene!t of the doubt needs to be considered and applied appropriately to these uncertain facts when 
considering all the evidence in the round at the end of the credibility assessment. %is means that the 
bene!t of the doubt can only be considered a#er a "nding on the material facts that are to be accepted 
or rejected has been made.”58 (emphasis added).

However, UNHCR’s review of case "les in the UK indicated that this guidance may not always be applied 
in practice and that some decision-makers may apply the principle of the bene"t of the doubt mid-way 
through the credibility assessment, before considering all the evidence in the round.59

As discussed, this step is not distinguished in policy guidance and practice in the Netherlands and Belgium. 
Based on UNHCR’s review of case "les in Belgium and the Netherlands, it was not possible to discern 
whether this speci"c step is taken at the end of the credibility assessment in practice.

2.4.3.3. !e criteria and considerations taken into account in determining  
whether to grant the bene"t of the doubt

Legislation, case law, policy guidance, and/or training in the three Member States of focus provide that the 
"ve conditions set out in Article 4 (5) (a) to (e) QD should be taken into account in considering whether 
to grant the bene"t of the doubt.60 

!e "ve conditions for waiving the need for documentary or other evidence con"rming the applicant’s 
statements are expressed cumulatively in Article 4 (5) QD. !is might be considered to imply that all 

56  EAC Module 7, section 3.1.5.
57  Belgian Council of State, 186.868, 1.10.2008.
58  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. Nevertheless, 

UNHCR observed some written decisions that gave the impression that consideration was given to whether to grant the 
benefit of the doubt before all the evidence had been considered and assessed. For example, AFG04M.

59  IRQ01M, AFG01F.
60  Article 4 (5) QD states that: “Where Member States apply the principle according to which it is the duty of the applicant to 

substantiate the application for international protection and where aspects of the applicant’s statements are not supported by 
documentary or other evidence, those aspects shall not need confirmation, when the following conditions are met: 

 (a) the applicant has made a genuine effort to substantiate his application; 
  (b) all relevant elements, at the applicant’s disposal, have been submitted, and a satisfactory explanation regarding any lack of 

other relevant elements has been given; 
  (c) the applicant’s statements are found to be coherent and plausible and do not run counter to available specific and general 

information relevant to the applicant’s case; 
  (d) the applicant has applied for international protection at the earliest possible time, unless the applicant can demonstrate 

good reason for not having done so; and 
 (e) the general credibility of the applicant has been established.”(emphasis added)



234 Beyond Proof - Credibility Assessment in EU Asylum Systems

conditions must be satis"ed for the waiver to apply. Indeed, the language of some national legislation 
transposing Article 4 (5) QD has re&ected the cumulative requirement of the provision.61

!e EAC on the other hand, encourages decision-makers to ‘balance’ the conditions set out in Article 4 (5) 
QD.62 

!e UK policy guidance, under the sub-heading ‘Bene"t of the doubt and general credibility’, clari"es in 
turn the meaning of domestic legislation transposing Article 4 (5) QD:

“  What it is saying is that if an applicant meets all 5 criteria, a decision-maker should give the bene!t of 
the doubt – there would, a#er all be no reason not to do so. However, the reverse is not automatically 
true. Because an applicant fails to meet one or more of the criteria, this in itself does not permit a 
decision-maker to disregard all unsubstantiated areas of an applicant’s claim because an unsubstantiated 
statement can be credible if it is generally internally consistent, compatible with known facts and 
plausible. It is, once again, a matter of determining the weight to be given to these issues in the light of 
the material facts of the case. […] If the applicant has met all 5 of the criteria set out in Paragraph 339L 
of the Immigration Rules, the bene!t of the doubt should be given to any unsubstantiated facts. If the 
applicant has not met all the criteria, decision-makers nevertheless must consider whether giving the 
bene!t of the doubt to any uncertain facts is justi!ed.”63 

!e appeal authority in Belgium has held that the bene"t of the doubt may be granted when all the conditions 
of Article 57/7ter Aliens Act, transposing Article 4 (5) QD, have been satis"ed.64 However, given that Article 
4 (5) has been transposed into a non-mandatory provision in Article 57/7ter Aliens Act, a material fact may 
be considered not to be credible even though the "ve criteria are ful"lled.65 However, the determining 
authority informed UNHCR that in practice decision-makers do not mechanically require satisfaction of 
all "ve conditions with regard to each material fact.66 Indeed, UNHCR noted that in some cases reviewed 
that granted refugee status, the applicant’s statements were accepted as credible on the basis of their detail, 
internal and external consistency, and plausibility without explicit reference to the other conditions set out 
in Article 57/7ter Aliens Act, even though the statements were not supported by documentary or other 
evidence.67

Similarly, in the Netherlands, the Council of State considers the conditions as cumulative.68

61  For example, in Belgium, Article 57/7ter Aliens Act states: “The Commissioner-General may, when the applicant did not 
substantiate his statements with documents or other proof, consider the application credible if the following conditions 
are met: ” Original text: “Le Commissaire général peut, lorsque le demandeur d’asile n’étaye pas certains aspects de ses 
déclarations par des preuves documentaires ou autres, juger la demande d’asile crédible si les conditions suivantes sont 
remplies”. In the Netherlands, Article 3.35 (3) Aliens Regulations 2000 states: “When the alien cannot support his statements 
or aspects of his statements by documentary, those statements shall be found credible and the alien will be granted the 
benefit of the doubt, when the following conditions are met: […]”. Article 4 (5) QD is transposed in the UK by para. 339L of 
the Immigration Rules, which states: “Where aspects of the applicant’s statements are not supported by documentary or 
other evidence, those aspects will not need confirmation when all of the following conditions are met” (emphasis added). 

62  EAC Module 7, section 3.1.8, states: “After having gathered the material facts, the decision-maker will decide whether 
those material facts are established (=accepted) or not (= rejected). For this purpose, the decision-maker will apply Article 
4.5./Q.D., making a balance between points a, b, c, d & e.”

63  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
64  CCE/RVV 81.999, 30.05.2012; CCE/RVV 81.766, 25.05.2012; CCE/RVV 82.241, 31.05. 2012; CCE/RVV 82.066, 31.05.2012; 

CCE/RVV 80.327, 26.04.2012. Draft guidelines on Afghanistan also state that the benefit of the doubt should be given when 
the application meets the conditions of all five sub-articles of article 57/7ter Aliens Act.

65  Information provided by the Commissioner-General of the CGRA on 31 August 2012.
66  Information provided by the Commissioner-General of the CGRA on 31 August 2012.
67  AFG03FRS, GUI101MRS, INTO7IRQMRS.
68  Dutch Council of State 23 December 2009, (200907502); JV2010/68, para. 2.1.1 “if the alien fulfils the requirements as 

mentioned in the first mentioned provision”, unofficial translation of “indien de vreemdeling aan de in eerstgenoemde 
bepaling vermelde voorwaarden heeft voldaan”. This reasoning is confirmed in Dutch Council of State, 18 February 2010, 
200907476 and Dutch Council of State, 12 March 2010, 200909252. This reasoning is confirmed in other Dutch Council of 
State rulings, for instance in Dutch Council of State, 18 February 2010, 200907476 and Dutch Council of State, 12 March 
2010, 200909252. District Court of Amsterdam, 18 March 2010 (AWB 10/7932) LJN: BL9790, where the argument regarding 
the cumulative requirement was explicitly made.
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Chapters 4 to 6 discuss some of the interpretations that have been given to the "ve conditions set out in 
Article 4 (5) QD. !e paragraphs below therefore focus on the remaining concept of ‘coherence’ in Article 4 
(5) (c), which provides that “the applicant’s statements are found to be coherent and plausible and do not run 
counter to available speci!c and general information relevant to the applicant’s case”. !is chapter also looks 
at how the cumulative conditions set out in Article 4 (5) (a) to (e) are approached in practice by decision-
makers. 

First, the meaning to be given to the term ‘coherent’ lacks clarity. !e ordinary meaning of the term includes 
being logical, having a natural connection, and holding together.69 Legislation in the three Member States 
of focus, as well as guidance in the Netherlands70 and the UK,71 state that consideration of credibility may 
require an assessment of whether the applicant’s statements are coherent. However, there is no interpretation 
of ‘coherent’ in their national legislation, case law, or guidance beyond the reference in UK policy guidance 
to the need to assess how well the evidence submitted ‘"ts together’72 and a reference in the Dutch guidelines 
to the importance of a causal connection between the relevant parts of the applicant’s statements.73

No "rst-instance written decision reviewed in Belgium or the UK referred to the ‘coherence’ of an applicant’s 
statements.74 In the Netherlands, some decisions reviewed referred to coherence in terms of a logical 
connection between the facts or in the chronology of the facts asserted by the applicant.75 

As for the cumulative conditions set out in Article 4 (5) (a) to (e) of the Quali"cation Directive, the EAC 
explains that decision-maker should only give the bene"t of the doubt when he or she is “satis!ed with the 
general credibility of the applicant” and instructs decision-makers to refer to Article 23 (4) (d), (e), (f), (g), 
(h), (i), (j) and (k) APD when assessing the applicant’s personal credibility.76 

Dutch policy guidance in turn implies that the bene"t of the doubt may be withheld if one of the six 
circumstances stipulated in Article 31 (2) (a) to (f) Aliens Act applies.77 !is means that where an 
applicant entered the Netherlands, for example, without the required entry documents and failed to report 
immediately to the competent authorities;78 or produced a false or forged travel document, identity card, 
or other papers and, despite being questioned about this, deliberately asserted that they were genuine;79 or 
deliberately produced a travel document, identity card, or other papers that did not relate to him or her 

69  Collins Dictionary and Thesaurus, Glasgow: HarperCollins, 2nd edition, 2000.
70  IND Working Instruction 2010/14, para. 4.1 (c), p. 5: “In assessing whether the statements of the alien are credible, it should 

be seen, among other things, whether the alien: […] gave statements that are coherent”.
71  Para. 339L (v) of the UK Immigration Rules: “When decision makers are considering giving an applicant the benefit of the 

doubt much may depend on the general credibility of the applicant’s account. This includes: the overall consistency and 
coherence of the applicant’s account […] taking into account all mitigating circumstances.” UKBA, Asylum Instructions, 
Considering Asylum Claims and Assessing Credibility, February 2012, p. 15, para. 4.3.1: “Consideration of internal credibility 
requires an assessment of whether the applicant’s claim is internally coherent. […] It is for the decision maker to assess 
how well the evidence submitted fits together.” UKBA, Asylum Instructions, Guidelines: Gender Issues in the Asylum Claim, 
September 2010, para. 7.2.

72  UKBA, Asylum Instructions, Considering Asylum claims and Assessing Credibility, February 2012, p. 15, para. 4.3.1.
73  IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.3 (in the version of WBV 2010/10): “Fundamental is 

the causal connection between the relevant parts of the statements, including the assumptions, that can be the basis for 
international protection.” IND Working Instruction 2010/14, para. 4.1 (c) elaborates: “If the alien gives statements on a number 
of events, assumptions and/or factual circumstances which he states are related to each other, it will be assessed if the alien 
made a plausible case of the causal connection. It is examined whether the alien convincingly has placed his statements 
about factual circumstances, events and assumptions (if and when according to him these are related) in such conjunction 
with each other that one is logically the result of the other.”

74  UNHCR’s review of 80 written decisions in Belgium and the UK revealed no references to coherence. 
75  AFG02MNP, AFG01FNP, AFG03FNP, AFG05MNP, IRN01MNP, IRQ05MNP, SOM01MNP, IRN01MBP, SOM02FNP, 

AFG01MBP.
76  EAC Module 7, section 4.1.15.
77  IND Working Instruction 2010/14, 4.1 (e) on the benefit of the doubt: “For example, it can be concluded that the benefit 

of the doubt is given to the alien because the inconsistencies, vague or unsubstantiated statements do not relate to the 
outlines of the core of the account. They relate for example to peripheral issues not related to the reason for leaving and not 
to the essence of the story and none of the circumstances named in Article 31, second paragraph, a to f, Aliens Act is 
present.” For further information on these, refer to Chapter 6.

78  Article 31 (2) (c) Aliens Act.
79  Article 31 (2) (d) Aliens Act.
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in support of the application;80 or is considered accountable for an inability to produce a travel document, 
identity card, or other papers considered necessary for the assessment of the application;81 the bene"t of 
the doubt may not be given. In the overwhelming majority of cases reviewed by UNHCR, one of the above-
mentioned circumstances was considered to apply.

Policy guidance in the UK emphasizes that when “decision-makers are considering giving an applicant the 
bene!t of the doubt much may depend on the general credibility of the applicant’s account”82 (emphasis 
added). Of note here is the focus on the general credibility of the applicant’s account, not the general 
credibility of the applicant per se.

!e UK guidance explains that the ‘general credibility of the applicant’s account’ includes the internal 
credibility of the account as well as:83

 •  behaviours indicating that the applicant has ceased to fear returning to his or her home country, 
for example, any evidence that the applicant had previously attempted to withdraw his claim for 
international protection or apply for voluntary return; and a delay in making an application for 
asylum;84

 •  the applicant’s immigration history, unless he or she is a refugee sur place; and
 •  the provisions set out in Section 8 of the Asylum and Immigration (Treatment of Claimants, etc.) Act 

2004.

With regard to the latter, the guidance explicitly states that it “is necessary to take Section 885 into account 
when deciding whether or not to give the applicant the bene!t of the doubt”, noting that the behaviours 
speci"ed in Section 8 are not exhaustive or determinative.86 In the words of the policy guidance, Section 8 
prescribes types of behaviour that potentially damage credibility, but not the extent of the damage.87

!ough case law has clari"ed that the weight to be attached to a "nding under Section 8 is entirely a matter 
of discretion for the decision-maker, and it may be appropriate in some cases to give no weight at all to 
Section 8 "ndings,88 the "ndings of UNHCR’s review of case "les indicated that decision-makers tend to 
place signi"cant reliance on Article 4 (5) (e) QD to withhold the application of the bene"t of the doubt. In a 
number of cases viewed by UNHCR in which the bene"t of doubt principle was considered, the applicant’s 
general credibility under Article 4 (5) (e) was singled out without mention of any of the other conditions. 
!is provision was regularly referred to as being unful"lled by applicants.

By way of example, in the following case reviewed by UNHCR, the applicant stated that his brother was 
arrested following a demonstration in which the applicant had participated. !e decision-maker considered 
whether to apply the principle of the bene"t doubt:

80  Article 31 (2) (e) Aliens Act.
81  Article 31 (2) (f) Aliens Act.
82  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. 
83  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. 
84  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
85 Section 2.2 above details the full list of potentially damaging behaviours under Section 8.
86  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4. It also states: 

“Decision makers must be aware of the requirement to take Section 8 into consideration when deciding whether to give the 
applicant the benefit of the doubt. […] When considering the applicant’s general credibility, this is only relevant to the extent 
that it may assist the decision maker in considering whether a particular unsupported statement is credible.”

87  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, para. 4.3.4.
88  JT (Cameroon) v Secretary of State for the Home Department [2008] EWCA Civ 878, 28 July 2008, Pill LJ, paras. 20 and 21: 

“The section 8 factors shall be taken into account in assessing credibility, and are capable of damaging it, but the section 
does not dictate that relevant damage to credibility inevitably results […] at one end of the spectrum, there may, unusually, 
be cases in which conduct of the kind identified in section 8 is held to carry no weight at all in the overall assessment of 
credibility on the particular facts. I do not consider the section prevents that finding in an appropriate case. Subject to that, I 
respectfully agree with Baroness Scotland’s assessment, when introducing the Bill, of the effect of section 8. Where section 
8 matters are held to be entitled to some weight, the weight to be given to them is entirely a matter for the fact-finder.” The 
guidance from this case is reflected in UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, 
February 2012, para. 4.3.4.
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“  It is considered you have failed to substantiate this aspect of your account. Whether your brother was 
arrested will therefore be le# in the balance and consideration will be given as to whether it would 
be right to advance you the bene!t of the doubt when your claim is considered as a whole. […] It 
is considered that you have failed to meet condition 339L(v) [transposing Art. 4 (5) (e) QD]. It is 
considered that your behaviour falls within Section 8(4) of the Asylum and Immigration (Treatment of 
Claimants, etc.) Act 2004. Section 8 (4) explains that it is damaging to a claimant’s credibility if they 
failed to take advantage of a reasonable opportunity to make a claim for asylum in a safe country. It 
is noted that you passed through Italy and Spain before arriving in the UK and claiming asylum. It 
is considered that you do not meet all the conditions laid out in Paragraph 339L of the Immigration 
Rules. Consequently, there is no requirement under the Immigration Rules to accept as true the 
unsubstantiated claim you have made in paragraph 41.”89

In this case, the applicant’s assertion that his brother had been arrested was not accepted on the grounds 
that he was unable to provide additional evidence to support the statement, combined with the unrelated 
fact that he had travelled through Italy and Spain without claiming asylum in those countries.

Based on its review of the legal and policy frameworks as well as case-"les in the three Member States under 
research, UNHCR notes the need for further clari"cation regarding the application of the principle of the 
bene"t of the doubt, as well as the criteria and considerations to be taken into account when considering 
the bene"t of the doubt. UNHCR urges Member States to recall that the objective of refugee and subsidiary 
protection status determination is humanitarian and that the principle of the bene"t of the doubt recognizes 
the evidentiary di#culties applicants face, but nonetheless acknowledges the need to ensure protection 
from persecution and/or serious harm.

2.5. "e threshold for establishing credibility
It is important to recall that the credibility assessment is predicated on there being no requirement that 
relevant facts asserted by the applicant are a#rmatively ‘proven’. !is is in recognition of the formidable 
evidentiary di#culties inherent in the examination of applications for international protection and the 
gravity of the potential consequences of an error in the determination of a need for international protection. 
!e credibility assessment, therefore, does not purport to establish the relevant facts as a matter of certainty.90 
!e decision-maker does not need to be certain or fully convinced of the veracity of a relevant fact to "nd 
it credible and to accept it for the purpose of status determination. As UNHCR has stated:

“  Given that in refugee claims, there is no necessity for the applicant to prove all facts to such a standard 
that the adjudicator is fully convinced that all factual assertions are true, there would normally be an 
element of doubt in the mind of the adjudicator as regards the facts asserted by the applicant. Where an 
adjudicator considers that the applicant’s story is on the whole coherent and plausible, any element of 
doubt should not prejudice the applicant’s claim; that is, the applicant should be given the ‘bene!t of the 
doubt’.”91

In other words, the credibility assessment purposefully and positively accommodates and allows for doubt 
and uncertainty. A decision-maker may accept a fact as credible, even though he or she is not certain that 
it is true. !is is inherent in the principle of the bene"t of the doubt, which acknowledges that, in certain 
circumstances, asserted material facts may be accepted as credible even though they are not con"rmed or 

89  IRN08M.
90  UNHCR, Note on Burden and Standard of Proof, para. 2.
91  UNHCR, Note on Burden and Standard of Proof, para. 8.
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supported by other evidence.92 As such, it is clear that the applicant’s statements alone may su#ce to satisfy 
the threshold of credibility.

Member States have taken di$erent approaches to the need to articulate the level of conviction that the 
applicant’s statements, and any other evidence, must induce in the mind of the decision-maker in order to 
accept a relevant asserted fact as credible, and where articulated, the expression of that conviction.

In Belgium, a level of conviction has not been articulated and decision-makers are not provided with any 
additional marker other than the provisions of Article 4 (5) QD as transposed in national legislation. Case 
law simply states in broad terms that the bene"t of the doubt should be given when one is convinced of the 
credibility of the statements.93

On the other hand, in the Netherlands, legislation and jurisprudence stipulate that two thresholds of 
credibility may apply, which depend on the circumstances pertaining to the application. !e Aliens Act and 
policy guidance stipulate that the applicant’s statements must be credible (‘plausible’).94 !e general rule is 
that the applicant’s statements are considered to be credible when they are consistent in outline and "t with 
what is known from other sources about the situation in the country of origin.95 However, as discussed, 
above, if one (or more) of the circumstances mentioned in Article 31 (2) (a) to (f) Aliens Act 2000 applies 
or another circumstance stipulated by the Council of State, the applicant has to be more convincing in his 
or her statements than when none of the circumstances stipulated in Article 31 (2) (a) to (f) Aliens Act 
2000 apply. !e applicant’s statements need to be ‘positively persuasive’. !is means that the statements 
need to be plausible, consistent, coherent, and detailed, and need to be credible on the level of the relevant 
speci"cities.96 If there are any inconsistencies, ambiguities, incoherent twists, or gaps in the applicant’s 
account, then the standard of ‘positive persuasiveness’ is not satis"ed.97 In this regard, the determining 
authority is not required to distinguish between core and peripheral facts. 

As described in Chapter 4, Gathering the Facts, legislation and policy guidance in the Netherlands set high 
expectations for the documentary evidence applicants should possess and/or should be able to obtain in 
support of their applications. If, for example, the determining authority considers the applicant accountable 
for an inability to produce a travel document, identity card, or any other papers considered necessary for the 
assessment of the application,98 the applicant’s statements may be required to be ‘positively persuasive’. In 
such a case, for instance, if the applicant’s responses to questions probing his or her general knowledge are 
vague, or considered inconsistent with his or her recall of the details of an event, then his or her statements 
as a whole may be considered not to be ‘positively persuasive’ and therefore not credible.

It is at the discretion of the decision-maker whether to apply the higher standard of ‘positive persuasiveness’ 
based on the law and it is not always clear why the standard is applied in some cases and not in others. In 
the overwhelming majority of cases in UNHCR’s sample of the Netherlands, the applicants were required 
to meet the higher threshold of ‘positive persuasiveness’. In nearly all these cases, this threshold was applied 
because the determining authority considered the applicant accountable for an inability to produce a travel 

92  UNHCR, Handbook, para. 196. UNHCR, Note on the Burden and Standard of Proof, para. 10: “Failure to produce 
documentary evidence to substantiate oral statements should, therefore, not prevent the claim from being accepted if such 
statements are consistent with known facts and the general credibility of the applicant is good.”

93  Belgian Council of State 186.868, 7.10.2008, para. 1.2.
94  Article 31 section 1 Aliens Act 2000; IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.4 (in the version of 

WBV 2010/10); IND Working Instruction 2010/14, 4 c: “It should be assessed whether the statements of the alien on the 
alleged factual circumstances, events and assumptions are credible”; and 4.2: “Finally, at the end of the assessment of the 
statements of the alien a clear conclusion regarding the plausibility of these statements has to be drawn and stated.”

95  IND Working Instruction 2010/14, para. 4.1 (b), last section. Dutch Council of State 23 May 2008, (200705074/1), JV2008/292; 
Administratiefrechtelijke Beslissingen 2009, 11: it is more likely that a statement supported by COI is determined to be 
plausible. More is required from the applicant if a statement is not supported by COI, although not contradicted by COI 
either: Dutch Council of State, 2 March 2012, 201103057/1.

96  IND Working Instruction 2010/14, para. 4.1 (b). See also IND Aliens Act Implementation Guidelines (2010) Vc 2000, C14/2.4 
(in the version of WBV 2010/10).

97  IND Working Instruction 2010/14, para. 4.1 (b).
98  Article 31 (2) (f) IND Aliens Act.
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document, identity card, or other papers thought necessary for the assessment of the application. However, 
in a few cases, the higher threshold was applied even though a legal basis in Article 31 (2) Aliens Act 
was not cited.99 !is is in accordance with a ruling of the Council of State to the e$ect that the ‘positive 
persuasiveness’ test is not limited to the circumstances set out in Article 31 (2) (a) to (f) Aliens Act. 

UNHCR recalls that the fact that refugees are o%en forced to &ee without documentation was intensively 
discussed during the dra%ing process of the 1951 Convention and is recognized by Article 31 (1) of the 
1951 Convention, which exempts refugees under certain conditions from punishment for illegal entry. 
!e UNHCR Executive Committee rea#rmed in 1981 that asylum-seekers should not be “exposed to any 
unfavourable treatment” solely on the ground that their presence in the country is considered unlawful.100 
Many applicants have valid reasons for the absence of or reliance on fraudulent documents, for example, 
because they were forced to leave their countries without documents, or they have been compelled to protect 
the identity of the individuals who assisted them in reaching the asylum country.101 !ere is, therefore, no 
justi"cation for imposing a higher threshold of credibility in such cases. Failure to produce documentary 
evidence should not prevent the claim from being accepted if the statements of the applicant are, overall, 
coherent and plausible and do not run counter to generally known facts. !e application of such a high 
threshold of credibility may result in the risk that it cannot be met, even though the applicant’s account has 
been genuinely given, and increases the risk of refoulement contrary to Article 33 of the 1951 Convention.

Jurisprudence and policy guidance in the UK con"rms that decision-makers should adopt one approach to 
all applications. However, the issue has arisen before the courts in recent years over whether a ‘standard of 
proof ’ applies to the establishment of facts, and if so which standard, or whether another approach should 
be taken.

!e UK Immigration Appeal Tribunal rejected the proposition that facts should be established on the 
basis of the civil standard of ‘balance of probabilities’ because this would result in uncertain facts not 
being accepted and being excluded from the assessment of prospective risk, which, it concluded, could 
not be right.102 It held that the standard of proof of ‘reasonable degree of likelihood’, which applies to the 
determination of prospective risk, foresees a more positive role for uncertainty with regards to acceptance 
of facts. !e tribunal emphasized that, therefore, uncertain facts should not be excluded from the ultimate 
evaluation of prospective risk.103 

!is judgement was therea%er understood to mean that the lower standard of proof, that of ‘reasonable 
degree of likelihood’, applied to both the assessment of past and present facts as well as to the assessment of 
future risk.104 However, the Court of Appeal subsequently opined that this constituted a misunderstanding 
of the true e$ect of the majority decision of the tribunal. It stated that the tribunal had not decided that one 

99  IRN01MNP, IRQ01FNP: delay in claiming asylum. IRQ04MNP: submission of false documents.
100  UNHCR Executive Committee, Conclusion No. 22 (XXXII): Protection of Asylum-Seekers in Situations of Large-Scale Influx, 21 

October 1981, section B, para. 2 (a).
101  UNHCR, Global Consultations on International Protection/Third Track: Asylum Processes (Fair and Efficient Asylum 

Procedures), 31 May 2001, EC/GC/01/12, para. 35f with reference to A/AC.96/914, para. 23.
102  Koyazia Kaja v Secretary of State for the Home Department [1994] UKIAT 11038, 10 June 1994. LJ Brook at p. 10 in 

Karanakaran v Secretary of State for the Home Department [2000] EWCA Civ. 11, 25 January 2000, 3 All E.R 449. However, it 
should be noted that there was a dissenting opinion expressed by R E Maddison to the effect that historical facts should not 
be accepted on a standard lower than balance of probabilities. Furthermore: “confusion is introduced by a disinclination to 
distinguish between the standard to be adopted for the assessment of facts relating to events in the past, which either did or 
did not occur, and the possibility of events occurring in the future, where obviously there is a wider area of uncertainty.”

103  Koyazia Kaja v Secretary of State for the Home Department [1994] UKIAT 11038, 10 June 1994: “The task of the adjudicator 
or the Secretary of State remains as in all cases – to assess the belief in the evidence with the ultimate evaluation in mind and 
to base that evaluation on the views of the evidence as a whole. We stress the need for an adjudicator in each determination 
to make it clear to the parties that the assessment of whether a claim to asylum is well founded is based on the evidence as a 
whole (going to past, present and future) and is according to the criterion of the reasonable degree of likelihood.”

104  Horvath v Secretary of State for the Home Department [1999] EWCA Civ 3026, which explained that this was the general 
understanding of the Kaja decision. However, it should be noted that in this case, the Court of Appeal, obiter, suggested that 
there was no reason why past or existing facts should not be established on the basis of the balance of probabilities, and 
then the prospective risk evaluated according to the ‘reasonable degree of likelihood’ test.
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standard of proof applied to both stages of the determination.105 Instead, the Court of Appeal suggested that 
rather than applying a standard of proof to past and present facts, decision-makers should instead adopt 
a particular ‘approach’. It was explained that decision-makers are likely to encounter disparate pieces of 
evidence, which they must take into account.106 !is includes:

 �  evidence about which they are certain;
 �  evidence they think is probably true;
 �   evidence to which they are willing to attach some credence, even if they could not go so far as to say 

it is probably true; and
 �  evidence to which they are not willing to attach any credence at all. 

!e Court of Appeal noted that decision-makers should accept evidence in categories (1), (2), and (3). 
In other words, decision-makers should accept all those material facts that may be possible, even if not 
probable:

“  it must not exclude any matters from its consideration when it is assessing the future unless it feels that it 
can safely discard them because it has no real doubt that they did not in fact occur (or, indeed, that they 
are not occurring at present). Similarly, if an applicant contends that relevant matters did not happen, the 
decision maker should not exclude the possibility that they did not happen (although believing that they 
probably did) unless it has no real doubt that they did in fact happen.”

!is approach, as the Court acknowledged, re&ects case law in Australia.107 In Australia, decision-makers 
should accept all asserted facts that are possibly true, as well as those that are probably or certainly true.108 
“In other words, a proper application of the real chance test calls upon the decision-maker to take account of 
possibilities, even if these are considered unlikely.”109

!e UK Court of Appeal was keen to di$erentiate this as an ‘approach’ and not to label it as the application 
of a ‘standard of proof ’.110 However, notwithstanding its own guidance, the Court subsequently referred to 
the ‘reasonable likelihood’ of the truth of past facts.111 Referring to this latter judgment, the UK Supreme 
Court summarized that “in relation to the standard of proof, it may be worth recording that the Court of 

105  Karanakaran v Secretary of State for the Home Department, [2000] EWCA Civ. 11, 25 January 2000. Brook LJ at p. 10: “It is 
important to understand clearly the true effect of the majority decision in Kaja. They did not decide, as is suggested in one 
headnote ([1995] Imm AR 1) that: ‘the lower standard of proof set out in Sivakumaran applied both to the assessment of 
accounts of past events and the likelihood of persecution in the future.’ […] It appears, however, that whatever the majority 
of the tribunal actually decided in Kaja, their decision has been generally interpreted as meaning that decision makers are at 
liberty to substitute a lower standard of proof than that conventionally used in civil litigation when judges make findings about 
past and present facts.”

106  Karanakaran v Secretary of State for the Home Department, [2000] EWCA Civ. 11, 25 January 2000, p. 10.
107  Chan Yee Kin v MIEA (1989) HCA 62, 169 CLR 379 (9 December 1989); MIEA v Wu Shan Liang (1996) HCA 6, 185 CLR 259 

(27 May 1996); MIEA v Guo Wei Rong (1997) HCA 22, 191 CLR 559 (13 June 1997); Abebe v Commonwealth (1999) HCA 14, 
197 CLR 510 (14 April 1999); Rajalingam v MIMA (1999) FCA 719 (3 June 1999); MIMA v Epeabaka (1999) FCA 1 (6 January 
1999). All these cases are cited in the Karanakaran judgment.

108  Rajalingam v MIMA (1999) FCA 719 (3 June 1999). The case, at para. 60, set out the principle that there may be 
circumstances in which a decision-maker must take into account the possibility that alleged past events occurred even 
though he or she finds that these events probably did not occur. The reason for this is that the ultimate question is whether 
the applicant has a real substantial basis for his or her fear of future persecution. The decision-maker must not foreclose 
reasonable speculation about the chances of the future hypothetical event occurring. Also, in para. 62, when the decision-
maker is uncertain whether an alleged event occurred, or finds that, although the probabilities are against it, the event might 
have occurred, it may be necessary to take into account the possibility that the event took place in considering the ultimate 
question. Depending on the significance of the alleged event to the ultimate question, a failure to consider the possibility that 
it occurred might constitute a failure to undertake the required reasonable speculation in deciding whether there is a ‘real 
substantial basis’ for the applicant’s claimed fear of persecution. Similarly, if the non-occurrence of an event is important to 
an applicant’s case (for example, the withdrawal of a threat to the applicant) the possibility that the event did not occur may 
need to be considered by the decision-maker, even though the latter considers that the disputed event probably did occur.

109  A Glass, ‘Subjectivity and refugee fact-finding’, in J McAdam (ed.), Forced Migration, Human Rights and Security, Oxford: 
Hart Publishing, 2008.

110  Sedley LJ’s comments at para. 14, states explicitly that he does not accept that a prescribed standard of proof for historical 
and existing facts is requisite.

111  GM (Eritrea) and Ors v Secretary of State for the Home Department, [2008] EWCA Civ 833, 17 July 2008. 
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Appeal stated that the applicants had to do no more than prove that there was a reasonable degree of likelihood 
that the past facts that they asserted […] were true.”112 !e Supreme Court found that this was consistent with 
the approach adopted by the European Court of Human Rights.113 However, the Supreme Court also stated 
that adopting a standard of ‘balance of probabilities’ may also be consistent with the approach adopted by 
the European Court of Human Rights.114 !e Supreme Court decided to proceed on the basis that ‘real 
possibility’,115 rather than balance of probabilities, was the correct ‘test’ to apply to the assessment of past 
and present facts, but considered that it should, on another occasion, decide authoritatively on this point.

!e most recent UK policy guidance does not refer to the above-mentioned case of the Supreme Court but 
states:

“  When considering what to accept or reject, decision makers will have to consider facts supported by 
evidence which will inspire varying degrees of con!dence. As originally noted in the case of Kaja this 
will mean considering: [...] parts of the evidence which on any standard (i.e. up to and including the 
criminal court standard of proof: ‘beyond reasonable doubt’) were to be believed or not to be believed. 
Of other parts, the best that might be said of them was that they were more likely than not (i.e. the civil 
court standard of proof of – ‘probably true’). Of other parts it might be said that there was a doubt (i.e. 
the fact cannot be rejected as beyond reasonable doubt false, but cannot be accepted as either beyond 
reasonable doubt true or probably true). [...] It is clear that facts which are ‘beyond reasonable doubt’ 
true and ‘probably’ true should be accepted, and facts which are ‘beyond reasonable doubt’ false should 
be rejected.”116 

With regards to facts about which there is some doubt, the updated guidance refers to the case law that 
speci"es that, unless completely disproved, evidence should be given some weight: “the case of Karanakaran 
established that decision makers should not ignore facts which were in doubt (or uncertain) but rather consider 
that: ‘everything capable of having a bearing has to be given the weight great or little, due to it’ (Lord Justice 
Sedley).”117

Other legal jurisdictions have endorsed the broad approach stipulated by the UK courts and policy 
guidance.118 For example, the Supreme Administrative Court of the Czech Republic, referring to the case 
law of Australia, Germany, and the UK, has held:

“  %is means that if it is reasonably likely that a particular event has taken place in the way as the 
applicant for asylum claims, the defendant must take the assertion into account in the overall assessment 
of his application for international protection. […] the defendant can not exclude from its assessment 
alleged facts only because another course of events than the one presented by the applicant cannot be 
excluded or because there is an alternative explanation for certain facts, which is equally likely. [...] %e 
defendant may completely exclude from the assessment certain facts only if he proves almost for sure that 
they did not happen (i.e. there is not even a reasonable likelihood that they occurred). Other assertions 

112  MA (Somalia) v Secretary of State for the Home Department, [2010] UKSC 49, 24 November 2010, at para. 18. 
113  MA (Somalia) v Secretary of State for the Home Department, [2010] UKSC 49, 24 November 2010, at para. 19 cites para. 

132 of Saadi v. Italy, no. 37201/06, ECtHR, 28 February 2008: “132. In cases where an applicant alleges that he or she is a 
member of a group systematically exposed to a practice of ill-treatment, the Court considers that the protection of Article 3 of 
the Convention enters into play when the applicant establishes … that there are serious reasons to believe in the existence of 
the practice in question and his or her membership of the group concerned”(emphasis added).

114  MA (Somalia) v Secretary of State for the Home Department, [2010] UKSC 49, 24 November 2010, at para. 20: “Nevertheless, 
the approach in Jonah and Horvath to the ascertainment of past facts may also be seen as consistent with the requirement for 
‘substantial grounds’ or ‘serious reasons’.”

115  The Court appears to equate ‘real possibility’ with ‘reasonable degree of likelihood’.
116  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 13, para 4.2.
117  UKBA, Asylum Instructions, Considering Asylum Claims and Assessing Credibility, February 2012, p. 13, para 4.2.
118  For example, the Irish High Court case of A. v Refugee Appeals Tribunal & Ors, [2011] IEHC 147, 8 April 2011. See also the 

earlier case R.K.S. v Refugee Appeals Tribunal and the Minister for Justice, Equality and Law Reform, [2004] IEHC 436, 9 July 
2004. 



242 Beyond Proof - Credibility Assessment in EU Asylum Systems

must be part of an overall assessment of the risk of persecution, where they will be assigned weight 
according to the degree of likelihood with which it can be inferred that they correspond to reality.”119

UNHCR’s review of case "les in the UK showed that most written decisions do not explicitly reference a 
standard of proof, but instead state clearly which facts are accepted and which are rejected. Decision-makers 
referenced a standard of proof in just a few cases reviewed.120 !is is illustrated by the following decision:

“  %erefore as the claimant has been broadly consistent with the objective information, and has also been 
able to remain consistent internally and externally, and noting it has been accepted that she is from the 
Ashraf clan in Bardera, Somalia, the applicant’s claim that the Al Shabaab group tried to forcibly recruit 
her husband in Somalia is accepted when applying the lower standard of proof.”121 

Whether the threshold of credibility is de"ned as an ‘approach’, whereby all asserted facts should be accepted 
if they are possibly true, as well as those that are probably or certainly true, or whether it is de"ned by the 
standard of proof of ‘reasonable likelihood’, UNHCR’s review of decisions in the UK suggested that a more 
stringent approach is being taken in practice.122

!e scope of this research did not allow the examination of whether implementation of Article 4 (5) QD 
within the conceptual framework of a standard of proof or de"ned approach makes a notable di$erence 
compared with implementation without such a marker.123 It is, therefore, unclear what in&uence, if any, a 
standard of proof or de"ned approach has on the interpretation of the provisions of Article 4 (5) QD. !e 
question of how these varying approaches to the threshold of credibility actually impact on the credibility 
assessment in practice would require further research.

!e review of practices in the three Member States under survey highlighted divergent approaches regarding 
the threshold recommended or applied for establishing credibility. !e study shows the need for further 
research in this area of the credibility assessment, as well as discussions among experts, and exchanges of 
views with judges, to achieve a clearer understanding of, and common standards and approaches for, this 
key concept of the credibility assessment in the asylum procedure.

119  S. N. v the Ministry of Interior, Supreme Administrative Court of the Czech Republic (Nejvy!!í správní soud), 5 Azs 66/2008-
70, 30 September 2008.

120  IRQ06MRS, AFG01MRS, SOM06FRS, SOM03MRS. 
121  SOM06FRS.
122  IRQ04F, AFG06M, AFG05M, SOM08M, IRN05M, IRN09M, IRN03M. 
123  C Engel, Preponderance of the Evidence versus Intime Conviction: A Behavioural Perspective on a Conflict between 

American and Continental European Law, preprint of the Max Planck Institute for Research on Collective Goods, August 
2008.
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3.  Clear Statement of Which Facts 
are Accepted as Credible and 
Which Facts are Rejected

As discussed in Chapter 2, the credibility assessment requires the decision-maker to reach a clear and 
unambiguous "nding on the credibility of each of the identi"ed material facts and explicitly state whether 
or not each asserted material fact is accepted as credible.124 !is requirement also derives in part from 
Article 9 (2) APD, which states that where an application is rejected, the reasons in fact and in law must be 
stated in the decision. !e obligation to state speci"c and concrete enough reasons for a decision to allow 
the applicant to understand why his or her application has been rejected is a corollary of the fundamental 
EU law principle of the right of defence.125

Guidance in the Netherlands stipulates that “!nally, at the end of the assessment of the statements of the alien, 
a clear conclusion regarding the plausibility of these statements has to be drawn and stated.” However, where 
the applicant’s statements regarding factual circumstances, events, and assumptions are considered credible 
as a whole, guidance states that the written (intended) decision does not have to refer to these "ndings, 
and an absence of a written reference should be assumed to indicate that the relevant facts are considered 
credible.126 Where asserted material facts relating to factual circumstances such as ethnicity or religion are 
not accepted as credible, the "nding of non-credibility must be explicitly stated and justi"ed.127 It should 
also be explicitly stated that, therefore, the asserted events and assumptions that derive from the non-
credible factual circumstance are also not credible.128 Where the applicant’s statements relating to events 
and assumptions are not considered credible, the "nding of non-credibility must be explicitly stated and 
justi"ed.129 Where some of the asserted material facts are accepted as credible and others are not, those that 
are considered credible must be determined, however, the written decision does not state on what grounds 
the fact has been accepted.130 UNHCR observed, however, that the internal note regarding decisions to 
grant international protection set out the reasons for "ndings of both credibility and a lack of credibility.131 

In one Member State, UNHCR noted that, with regard to decisions not to grant refugee status, it was not 
always clear from the written decision which asserted facts, if any, had been accepted. UNHCR observed that 
the written decisions refusing refugee status determined the asserted material facts that were not accepted 
as credible, and very rarely referred to those material facts that were accepted as credible. Where subsidiary 
protection status was granted, the decisions stated that the applicant’s origin and ‘recent stay’ were found 
credible and, given the known general situation in the region of origin, subsidiary protection was granted.

124  Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review Tribunal, 
March 2012, para. 2.5.

125  M. v. Minister for Justice, Equality and Law Reform, Ireland, Attorney General, C 277/11, CJEU, 22 November 2012, para. 88: 
“the obligation to state reasons for a decision which are sufficiently specific and concrete to allow the person to understand 
why his application is being rejected is thus a corollary of the principle of respect for the rights of the defence.”

126  IND Working Instruction 2010/14, para. 4.2.
127  IND Working Instruction 2010/14, para. 4.2.
128  IND Working Instruction 2010/14, para. 4.2.
129  IND Working Instruction 2010/14, para. 4.2.
130  AFG03FNP, IRQ03MNP, IRQ02FBP, IRQ02MBP IRQ01MBP, IRN01FBP.
131  IRN01MBP, IRN02MAP, IRN04MAP, IRN05MAP, IRQ01FAP,IRQ01MBP IRQ02MBP, IRQ03MBP, SOM01MAP.
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On the other hand, in another Member State, the overwhelming majority of the decisions reviewed made 
clear "ndings on whether a material fact was ‘accepted’ or ‘rejected’ and stated reasons for each "nding. For 
example:

“  You claim that you are an Afghan national from Kabul. It is noted that you conducted your asylum 
interview entirely in Dari. According to Ethnologue website, Dari is an alternative name for Farsi, 
Eastern and is spoken by 5.6 million people in Afghanistan (Source: http://goo.gl/UupHb). It is 
also noted that you were able to name the President of Afghanistan, name a number of provinces in 
Afghanistan, name the currency of Afghanistan and name a newspaper in Afghanistan. In addition 
you were able to name a landmark in Kabul and the name of a river in Afghanistan. (Sources: 
http://goo.gl/ddkuy; http://goo.gl/hG6FN). It is therefore accepted that you are a national of 
Afghanistan.”132 

By way of exception, in one case, the written decision did not re&ect that the decision-maker had determined 
the material facts, or followed the stipulated structured approach to considering the internal and external 
credibility of each fact, and the written decision simply drew up a list of indicators which undermined the 
applicant’s credibility: 

‘  %e material facts of your claim are not accepted due to the cumulative e"ect of the following 
inconsistencies and implausibilities in your account,’133  
[and proceeds to provide a list].

As a general observation, UNHCR’s research revealed that usually "ndings of non-credibility were expressed 
in unambiguous terms and reasons were stated. However, in one Member State UNHCR observed that while 
written decisions might cite explanations provided by the applicant in response to issues that may be the 
source of potentially adverse credibility "ndings, these explanations were o%en dismissed as unsatisfactory 
without stating the reasons why.134 In another Member State, in some cases reviewed, the written decision 
set out the reasons for not accepting the applicant’s explanations,135 yet in other cases the explanations 
provided at the interview were not even mentioned.136

UNHCR reiterates that the decision-maker should reach a clear and unambiguous "nding on the credibility 
of each of the facts determined to be material and explicitly state whether and why each asserted material 
fact is rejected as not being credible. In cases where an element of doubt remains in relation to an asserted 
material fact, the application of the bene"t of doubt allows the decision-maker to reach a clear and 
unambiguous conclusion regarding the credibility of such fact even in the absence of supporting evidence. 
Decisions should state the reasons underpinning the "ndings of facts.  

132  AFG10F.
133  INT05IRNF.
134  IRQ05MSP, IRQ06MSP, IRQ07FSP, IRQ08FSP, IRQ10M, DRC05M, DRC06M, DRC08F, GUI08M, GUI09M, GUI10F.
135  SOM07F, AFG10F, IRN01F, IRQ02M, IRN06MRS, IRN02F, AFG09F, IRQ06MRS.
136  IRN09M, SOM09M, IRN10M, AFG03M, SOM05M, AFG04M, IRN05M, IRQ04F, AFG06M.
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4.  A Structured Approach  
to the Credibility Assessment

!e credibility assessment is a complex and di#cult task. State practice observed in UNHCR’s research 
shows the need for a structured approach to ensure that the principles underpinning credibility assessment 
are ful"lled and the credibility "ndings are objective and impartial. In particular, the study highlights the 
need to clarify for decision-makers what the principle of the bene"t of the doubt entails, how to consider it, 
and apply it where necessary.

!e credibility assessment must be based on the entirety of the available relevant evidence as submitted 
by the applicant and gathered by the determining authority by its own means, in light of the credibility 
indicators set out in Chapter 5. !is means it should be based on the applicant’s statements and any 
documentary or other evidence submitted by the applicant and gathered by the determining authority. 
Much of this information should be gathered before the credibility assessment begins. However, relevant 
information and evidence may be submitted and gathered throughout the period of the examination of the 
application up until the time that a "nal decision is taken, and should also be taken into account.

UNHCR therefore considers that certain key steps should be taken during the credibility assessment. !is 
structured approach must be underpinned by a focus on the material facts presented by the applicant, taking 
into account his or her individual and contextual circumstances, including age, gender, sexual orientation 
and/or gender identity, education, social status, ethnic and religious background, as well as experience or 
fear of persecution, serious harm, human rights violations, and abuse in the country of origin or place of 
habitual residence. It must also be informed by developments in other disciplinary "elds and the impact 
these may have on the applicant and the decision-maker, in particular with regard to assumptions about 
human memory, behaviour, values, attitudes, perceptions and responses to risk, as well as about how the 
account is presented.

UNHCR has identi"ed the following key steps in the credibility assessment: 

 �  In cooperation with the applicant, gather the information to substantiate the application.
 �   Determine the material facts of the application taking into account the applicant’s past and present 

experiences or fear of ill treatment, torture, persecution, harm, or other serious human rights 
violations, as well as the wider legal, institutional, political, social, religious, cultural context of 
his or her country of origin or place of habitual residence, the human rights situation, the level of 
violence, and available state protection.

 �   Assess the credibility of each material fact. Each material fact should be assessed, taking into 
account the applicant’s statements and all other evidence that bears on the fact, through the lens of 
the "ve credibility indicators identi"ed in Chapter 5, taking into account the applicant’s individual 
and contextual circumstances and the reasonableness of his or her explanations with regards to 
potentially adverse credibility "ndings:

   a. Su#ciency of detail and speci"city; 
   b. Internal consistency; 
   c. Consistency with information provided by any family members and/or other witnesses; 
   d.  Consistency with available speci"c and general information, including country of origin 

information (COI); and 
   e. Plausibility.
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 �  Determine which material facts can be:
   (a) accepted as credible, 
   (b) rejected as not credible, and 
   (c) those material facts for which an element of doubt remains.

  Facts are accepted when they are su#ciently detailed, internally consistent, consistent with other 
evidence (provided by the family and/or COI), and plausible, whether or not they are supported by 
further documentary evidence. !e bene"t of the doubt does not need to be considered or applied in 
relation to these facts.

 �   For those material facts regarding which an element of doubt remains, consider whether the bene"t 
of the doubt should be applied with respect to the facts in question. On the basis of the entire 
information at hand, decide:

   (a) to accept the remaining facts as credible; or 
   (b) to reject the remaining facts as not credible.

  Finally, state in the written decision all the material facts that have been accepted as credible and will 
inform the assessment of the well-founded fear of persecution and the real risk of serious harm, and 
all the material facts that have been rejected as not credible, as well as the reasons underpinning these 
"ndings of facts.

Chapters 4 to 6 discuss steps (i) to (iv) in detail. !e paragraphs below therefore focus on the approach to 
the principle of the bene"t of the doubt.

4.1. "e principle of the bene!t of the doubt
As discussed in Chapter 2, the principle of the bene"t of the doubt re&ects the recognition of the considerable 
di#culties applicants and the determining authorities may face in obtaining and providing evidence to 
support their claim. Notwithstanding the shared e$orts to gather evidence pertaining to the material facts 
presented by the applicant, there may still be some doubt regarding some of the facts.137

!e need for the principle is reinforced by the prohibition of refoulement and the absolute nature of Article 
3 ECHR, which has led some national asylum courts to state that they are “not bound by legal forms and 
technicalities or the rules of evidence”.138 !e need for, and relevance of, the principle of the bene"t of the 
doubt for credibility assessment in asylum claims has been widely acknowledged in national legislation and 
by courts. 

!e application of the principle of the bene"t of the doubt, therefore, allows the decision-maker to reach 
a clear conclusion to accept an asserted material fact as credible even although there may be no other 

137  UNHCR, Handbook, paras. 196, 203 and 204. para. 196: “Often, however, an applicant may not be able to support his 
statements by documentary or other proof, and cases in which an applicant can provide evidence of all his statements will 
be the exception rather than the rule. In most cases a person fleeing persecution will have arrived with the barest necessities 
and very frequently even without personal documents.” “Even such independent research may not, however, always be 
successful and there may also be statements that are not susceptible to proof. In such cases, if the applicant’s account 
appears credible, he should, unless there are good reasons to the contrary, be given the benefit of the doubt.” para. 203: 
“After the applicant has made a genuine effort to substantiate his story there may still be a lack of evidence for some of 
his statements. As explained above (paragraph 196), it is hardly possible for a refugee to ‘prove’ every part of his case and, 
indeed, if this were a requirement the majority of refugees would not be recognized. It is therefore frequently necessary to 
give the applicant the benefit of the doubt.”

138  For example, Australian Government, Guidance on the Assessment of Credibility, Migration Review Tribunal, Refugee Review 
Tribunal, March 2012, para. 2.2.
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evidence to support the fact. !e UNHCR Handbook provides that consideration of the principle of the 
bene"t of the doubt constitutes a distinct step in the establishment of facts that occurs at the end of the 
credibility assessment when all the available evidence has been obtained and evaluated, and the credibility 
of the applicant’s statements have been assessed. 

4.2. Consideration of the bene!t of the doubt
In the UNHCR Handbook, the principle of the bene"t doubt is a$orded a separate section within the 
overall section on ‘Establishing the Facts’.139 Consideration of the principle follows the substantiation and 
assessment of the material facts asserted by the applicant.140

It is UNHCR’s view that consideration of whether to a$ord the bene"t of the doubt requires the decision-
maker to take a step back from the detail of each asserted material fact and take a holistic view of the 
applicant’s statements and any other evidence presented by the applicant. 

An asserted fact may be accepted because it is su#ciently detailed, internally consistent,and consistent 
with information provided by family members and witnesses, consistent with available speci"c and 
general objective COI, and plausible when considered in light of the applicant’s individual and contextual 
circumstances. Such facts may be accepted without reference to the principle of the bene"t of the doubt.

An asserted fact may be rejected because, when taking into account the reasonableness of the explanations 
provided by the applicant with regard to the potentially adverse credibility "ndings and the applicant’s 
individual and contextual circumstances, the applicant’s statements about that fact are not su#ciently 
detailed, consistent, and plausible, and/or are contradicted by other reliable, objective, and time appropriate 
evidence. Again, such facts may be rejected without reference to the principle of the doubt because the 
principle cannot be applied to remedy what is clearly not credible based on all the available evidence. 

Following such assessment, there may nevertheless be an element of doubt in the mind of the decision-
maker about the credibility of some asserted relevant facts. It is in relation to such facts, and at the end of 
the credibility assessment, that UNHCR suggests that consideration must be given, in a separate step, to 
whether to a$ord the bene"t of the doubt.

139  The principle of the benefit of the doubt is addressed in section B (2) on ‘Establishing the Facts’ in the UNHCR Handbook. 
140  UNHCR, Handbook, para. 203: “After the applicant has made a genuine effort to substantiate his story there may still be a 

lack of evidence for some of his statements. […] It is therefore frequently necessary to give the applicant the benefit of the 
doubt.” para. 204: “The benefit of the doubt should, however, only be given when all available evidence has been obtained 
and checked”. Jiao v Refugee Status Appeals Authority and Attorney-General, Court of Appeal, Wellington CA167/02; [2003] 
NZAR 647, 21 July 2003; 31 July 2003; para. 34: the principle of the benefit of the doubt “should not get in the way of the 
proper consideration of the evidence bearing on disputed facts, including a weighing of the possible availability of other 
evidence supporting or questioning that given by the claimant.”
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4.3. Application of the bene!t of the doubt
A%er the applicant has made a genuine e$ort to substantiate the application, there may still be some 
material facts that could neither be accepted nor rejected, and for which an element of doubt may remain 
in the mind of the decision-maker.141 It is in relation to these facts that the principle of the bene"t of the 
doubt should be considered. !e bene"t of the doubt may be relied upon to accept facts for which there is 
no supporting evidence, or where some doubt otherwise exists. !e UNHCR Handbook states:

“  A#er the applicant has made a genuine e"ort to substantiate his story there may still be a lack of 
evidence for some of his statements. […] It is hardly possible for a refugee to ‘prove’ every part of his case 
and, indeed, if this were a requirement the majority of refugees would not be recognized. It is therefore 
frequently necessary to give the applicant the bene!t of the doubt.”142

!e application of the principle of the bene"t of the doubt allows the decision-maker to reach a clear 
conclusion on whether to accept or reject each of the material facts presented by the applicant.

As for the criteria and factors to be taken into account when considering the application of the bene"t of 
the doubt, UNHCR has stated that the applicant should be granted the bene"t of the doubt when his or 
her statements are on the whole coherent and plausible, and do not run counter to generally known 
facts.143 As discussed above, these criteria are utilized in state practice in the EU and beyond by national 
jurisdictions in the determination of whether to apply the principle of the bene"t of the doubt.144 

It is worth noting here that just as with an assessment of plausibility, an assessment of whether the applicant’s 
statements seem logical, have a causal connection, or "t together may be fraught with risks that the assessment 
might become intuitive and based on subjective assumptions, preconceptions, conjecture, speculation, and 
stereotyping rather than on reliable, objective, and time appropriate evidence. As mentioned previously, 
psychologists believe that we make judgements either by referring to our own past experiences, or, when 
facing a new complex situation, by comparing it to another known more simple set of circumstances.145 
However, a reliance on a combination of our past experiences and second-hand experiences gives us only 
a partial understanding of human experience and behaviour, and we risk considering alleged facts that 
fall outside our personal experiences, background, culture, values, and views as illogical or not "tting 
together.146

In determining whether an applicant’s statements are broadly coherent, it must be recalled that there is 
no ‘norm’ in terms of human behaviour. Because a wide range of factors and circumstances a$ect human 
behaviour and perceptions, these vary widely and unpredictably from person to person.

141  UNHCR, Note on Burden and Standard of Proof, para. 12: “Given that in refugee claims, there is no necessity for the 
applicant to prove all facts to such a standard that the adjudicator is fully convinced that all factual assertions are true, there 
would normally be an element of doubt in the mind of the adjudicator as regards the facts asserted by the applicant.” See 
also UNHCR, The International Protection of Refugees: Interpreting Article 1 of the 1951 Convention Relating to the Status of 
Refugees, April 2001, p. 3: “Once the examiner is satisfied with the applicant’s general credibility, the latter should be given 
the benefit of the doubt as regards those statements for which evidentiary proof is lacking.”

142  UNHCR, Handbook, para. 203.
143  UNHCR, Handbook, para. 204. UNHCR, Note on Burden and Standard of Proof, para. 12: “Where the adjudicator considers 

that the applicant’s story is on the whole coherent and plausible, any element of doubt should not prejudice the applicant’s 
claim; that is, the applicant should be given the ‘benefit of the doubt’.”

144  Chan v. Canada (Minister of Employment and Immigration), [1995] 3 S.C.R. 593, Canada: Supreme Court, 19 October 1995, 
para. 204: “The benefit of the doubt should, however, only be given when all available evidence has been obtained and 
checked and when the examiner is satisfied as to the applicant’s general credibility. The applicant’s statements must be 
coherent and plausible, and must not run counter to generally known facts.”

145  J Herlihy and S Turner, ‘The Psychology of Seeking Protection’, (2009), International Journal of Refugee Law, vol. 21, no. 2, 
2009, pp. 171–92 at p. 190. See also D Kahneman, Thinking Fast and Slow, London: Allen Lane, 2011, p. 12 and p. 97. 

146  R Graycar, ‘The gender of judgments: an introduction’, in M Thornton (ed.), Public and Private: Feminist Legal Debates, 
Melbourne: Oxford University Press, pp. 262–82. 



249

 C
ha

pt
er

 7
 

Ap
pr

oa
ch

es
 to

 th
e c

re
di

bi
lit

y a
ss

es
sm

en
t

!e applicant’s statements must also be viewed in their cultural context, intersected as relevant with other 
factors such as age, gender, social status, and education, and be seen in the context of the conditions in 
the country of origin or place of habitual residence.147 Considerable caution is, therefore, required when 
assessing the behaviour of persons from di$erent cultures, events in a di$erent cultural context, and the 
practices and procedures of the political, judicial, and social systems of other countries.148 !ere is a risk 
that decision-makers may be overly in&uenced by their own views on what is or is not logical, and that those 
views will have inevitably been in&uenced by their own gender, culture, other background factors, and 
experiences.149 As such, the assessment of credibility must be carried out with reference to COI and based 
on reliable, objective, and time appropriate evidence.

!e UNHCR Handbook also states that “the bene!t of the doubt should, however, only be given when all 
available evidence has been obtained and checked and when the examiner is satis!ed as to the applicant’s 
general credibility.”150 In relation to Article 4 (5) (e) QD as well as Article 4 (5) (d), discussed above and 
in Chapter 6, on the applicant’s behaviours the determining authorities may take into account in their 
assessment of credibility, it is UNHCR’s view that these two provisions tend to be interpreted in a restrictive 
manner and a manner prejudicial to the rights of the applicant. !erefore, UNHCR encourages Member 
States to interpret Article 4 (5) QD as a whole, and provisions (d) and (e) in particular, in accordance with 
the principles of the UNHCR Handbook.151

147  Canadian Council for Refugees, The Experience of Refugee Claimants at Refugee Hearings at the Immigration and Refugee 
Board, January 2012, p. 29: “I felt foolish seeing my life before me, decisions I made or did not make. I felt great sadness and 
wanted to cry. My emotions were overwhelming. I wanted to cooperate with the process, but I could not control my emotions. 
[…] I was my worst enemy in there. I was judging myself. I felt most of my responses to the questions sounded illogical, 
but they were the truth in the world where I lived without choice” (emphasis added).

148  Canadian guidelines, 2.3.5, p. 34,
149  Y v Secretary of State for the Home Department, [2006] EWCA Civ 1223, 26 July 2006, para. 25: “The fundamental one is that 

he should be cautious before finding an account to be inherently incredible, because there is a considerable risk that he will 
be over influenced by his own views on what is or is not plausible, and those views will have inevitably been influenced by his 
own background in this country and by the customs and ways of our own society.” See also Jegatheeswaran v MIMA (2001) 
FCA 865 (9 July 2001), at pp. 58 and 59: “Frequently, however, intuition (usually referred to as ‘logic’) predominates and the 
trier[s] of fact could not readily explain the source of [their] views or explain why [they believed] that those views are sound 
[…] it goes without saying that the trier of fact’s views about human behaviour will not always be sound. Those views may 
be grounded on prejudice or bias.” J P Eyster, ‘Searching for the Key in the Wrong Place: Why “Common Sense” Credibility 
Rules Consistently Harm Refugees’, Boston University International Law Journal, vol. 30, no. 1, 2012, p. 39.

150  UNHCR, Handbook, para. 204.
151  UNHCR, Comments on the European Commission’s Proposal for a Directive of the European Parliament and of the Council 

on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Beneficiaries of 
International Protection and the Content of the Protection Granted (COM (2009)551, 21 October 2009), 29 July 2010.
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5.   
Conclusion

In conclusion, UNHCR’s research indicated that di$erent approaches to the credibility assessment 
are advocated across the three Member States surveyed. !is observation applies in particular to the 
circumstances under which the principle of the bene"t of the doubt should be considered. 

!e credibility assessment is only one step in the determination of international protection needs. It is a tool 
to assist in establishing the relevant facts to which the law should be applied. In Belgium, the Netherlands, 
and the UK, a structured approach is promoted in training. In addition, in the Netherlands and the UK, 
it is stipulated in speci"c national guidance on the assessment of credibility. UNHCR acknowledges the 
margin of discretion a$orded to decision-makers in the assessment of evidence. However, the absence 
of a structured approach may lead to a failure to apply key principles and standards underpinning the 
assessment of credibility. Moreover, a structured approach contributes to the objective of similar cases 
being decided in a similar way.

With regard to the principle of the bene"t of the doubt, from the review of case "les, it was o%en unclear 
whether it had been considered in practice, for written decisions and internal notes o%en did not explicitly 
state whether the principle had been considered and, if so, in relation to which asserted facts and why. 
UNHCR recalls that the application of the principle of the bene"t of the doubt allows the decision-maker to 
reach a clear conclusion on whether to accept or reject an asserted fact where there may be no evidence other 
than the applicant’s statements to support the fact. UNHCR encourages decision-makers to consider the 
principle of the bene"t of the doubt at the end of the credibility assessment when the applicant’s statements 
and all the other available evidence have been assessed.

UNHCR wishes to emphasize that an applicant should not be denied the bene"t of the doubt merely on 
the ground that he or she did not apply for international protection at the earliest possible time.152 Neither 
should a delay in application constitute a ground to increase the threshold of credibility for the applicant. 
UNHCR encourages Member States to interpret Article 4 (5) QD in accordance with the principles of 
UNHCR’s Handbook.153 It is clear that an applicant may be a refugee and/or in need of international 
protection even if the application for international protection was not lodged at the earliest possible time.154 
If the application of Article 4 (5) (d) QD is considered, the decision-maker should enquire into the reasons 
for any apparent delay by o$ering the applicant the opportunity to explain the delay and he or she should 
take any explanation o$ered by the applicant into account bearing in mind the applicant’s individual and 
contextual circumstances. 

152  UNHCR, Annotated Comments on the EC Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the 
Qualification and Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise Need 
International Protection and the Content of the Protection Granted (OJ L 304/12 of 30 September 2004), 28 January 2005, p. 
15: “UNHCR points out that a late submission should not increase the standard of proof for the asylum applicant.” It should 
be noted that Article 8 (1) APD states that “Without prejudice to Article 23(4)(i), Member States shall ensure that applications 
for asylum are neither rejected nor excluded from examination on the sole ground that they have not been made as soon 
as possible.” Article 23 (4) (i) APD allows Member States to prioritize or accelerate the examination of an application if “the 
applicant has failed without reasonable cause to make his/her application earlier, having had the opportunity to do so.”

153  UNHCR, Comments on the European Commission’s Proposal for a Directive of the European Parliament and of the Council 
on Minimum Standards for the Qualification and Status of Third Country Nationals or Stateless Persons as Beneficiaries of 
International Protection and the Content of the Protection Granted (COM (2009)551, 21 October 2009), 29 July 2010.

154  Note also Article 8 (1) APD which states that “[w]ithout prejudice to Article 23(4)(i), Member States shall ensure that 
applications for asylum are neither rejected nor excluded from examination on the sole ground that they have not been made 
as soon as possible.”
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Final Conclusion
UNHCR has aimed through this project to clarify some key concepts and insights into speci"c aspects of 
practice in relation to credibility assessment in European Union asylum procedures. Given the complexity 
of the subject, and limited time and resources, it has not sought to provide a comprehensive overview or 
comparative analysis of evidentiary rules and practices in the EU as these relate to the asylum system. 
UNHCR hopes nevertheless to have clari"ed and highlighted some important issues that warrant further 
research, analysis, dialogue, and consideration, including for asylum practitioners, decision-makers at "rst 
and later instances, judges, EU institutions, EASO, policy-makers and legislative bodies at European and 
national level, as well as academia and civil society. 

!e results of this work have been made possible with the "nancial support of the European Commission 
through the European Refugee Fund, the contributions of UNHCR’s other CREDO project partners, 
Hungarian Helsinki Committee (HHC), the International  Association of Refugee Law Judges (IARLJ), 
Asylum Aid, and the engagement of all other institutions and parties concerned. UNHCR welcomes their 
collective engagement also in further discussions on this subject in order to take the thinking on credibility 
assessment further in a constructive, principled and practical way, in line with international and European 
law.  

Among the UNHCR’s observations from this research, variations in the three Member States under review 
were apparent in practically all aspects of the credibility assessment. !ese discrepancies could be indicative 
of wider variations and challenging issues across the EU Member States. UNHCR acknowledges the margin 
of discretion which is a$orded to decision-makers in the assessment of evidence. However, the assessment 
of credibility must not be a lottery between EU Member States or within the states’ national asylum 
systems. Credibility assessment cannot be reliant on an individual decision-maker’s subjective approach, 
assumptions, impressions and intuition. For this reason, more consistent, transparent and principled 
approaches are needed, based on law and good practice, in relation to credibility assessment in asylum 
procedures in Europe. 

In some Member States, there may also be a disparity between policy and practice in the credibility 
assessment. !e research suggests that some decision-makers are unaware of the content of guidance, or 
that their content is unclear or misunderstood. !is calls, in addition to further research, discussion and 
scrutiny of the issue (including by courts), for enhanced training on credibility assessment for decision-
makers across the EU.

Further re&ection and discussion in the area of credibility assessment will be of value to all stakeholders 
involved in asylum systems in the EU. It would bene"t UNHCR as it works to develop revised guidance 
on credibility assessment in asylum procedures. It would also assist states and other concerned bodies for 
whom credibility assessment continues to represent a major challenge to be met in seeking to establish and 
reinforce quality and consistency in asylum decision-making in the EU. UNHCR stands ready to continue 
to contribute further to this discussion and evolving thinking in future.
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Guide to Credibility Assessment – An Overview

STEPS IN THE ANALYSIS þ EXPLANATION

Preparation for the Personal Interview

1
AUTHORITY’S DUTY  
TO PROVIDE INFORMATION & 
GUIDANCE

¨
Before the personal interview the Authority provides information to the 
Applicant about his or her duty to substantiate the application and guidance 
on how to do so. This obligation continues throughout the process.

2
AUTHORITY’S DUTY  
TO GATHER BASIC INFORMATION 
ABOUT THE APPLICANT

¨
The basic bio data (age, gender, nationality, ethnic origin, physical/mental 
health, education, social status, religion, urban or rural background, relatives 
etc.) information may be gathered orally or in a form with assistance from an 
interpreter where required. It includes the question: “Why are you seeking 
asylum?” but does not delve into the details of the claim.

3 DM’S DUTY TO PREPARE FOR 
THE PERSONAL INTERVIEW ¨

The DM familiarizes him/herself with the facts of the application, researches 
general and specific COI, gathers information on specific aspects of the 
claim, considers the individual and contextual circumstances of the Applicant, 
considers any claims made by family members and prepares interview 
questions.

During the Personal Interview

4 DM’S DUTY TO PROVIDE 
INFORMATION AND GUIDANCE ¨

At the outset of the personal interview the DM provides information to the 
Applicant about his or her duty to substantiate the application and guidance 
on how to do so.

5
DM’S DUTY TO GUIDE 
THE APPLICANT THROUGH 
APPROPRIATE QUESTIONING

¨ The DM uses appropriate questions, remains impartial and objective during 
the interview both in his or her verbal and non-verbal communication.

6
DM’S DUTY TO TAKE INTO 
ACCOUNT INDIVIDUAL & 
CONTEXTUAL CIRCUMSTANCES

¨
The DM takes age, gender, cultural and ethnic background, education, 
social status, sexual orientation and/or gender identity into account in the 
way questions are put to the Applicant, responses analysed, assessed and 
interpreted, and follow-up questions phrased.

7
DM’S DUTY TO GATHER 
EVIDENCE BEARING UPON THE 
CLAIM

¨
As necessary, the DM uses all means at his or her disposal to gather all 
relevant evidence bearing on the application, including any supporting 
evidence.

8

DM’S DUTY TO GIVE THE 
APPLICANT AN OPPORTUNITY 
TO COMMENT ON AND 
EXPLAIN POTENTIAL ADVERSE 
CREDIBILITY FINDINGS

¨

The DM provides the Applicant with an opportunity to clarify any apparent lack 
of details, omissions, inconsistencies, and implausibilities. The opportunity to 
comment on potential adverse credibility findings is maintained throughout 
the procedure until a decision is made. The DM provides the Applicant with 
a reasonable opportunity and appropriate time-frame to discharge his or her 
duty to substantiate the application.

After the Personal Interview:  
Assessing the Applicant’s Statements and Other Evidence

9 ASSESS THE CREDIBILITY OF 
EACH MATERIAL FACT ¨

In assessing the credibility of each material fact the DM gives due 
consideration to the credibility indicators in light of the individual and 
contextual circumstances of the Applicant and the factors affecting the DM’s 
interpretation of the information. 

10 DETERMINE WHICH MATERIAL 
FACTS TO ACCEPT ¨

The Applicant may submit further evidence for consideration by the DM until 
a decision is made or agree with the DM in relation to forthcoming evidence 
to allow it to be included in the decision. The DM must consider which 
material facts to accept, which to reject, and those where an element of doubt 
remains.

11
CONSIDER WHETHER TO APPLY 
THE BENEFIT OF THE DOUBT TO 
EACH REMAINING FACT

¨
When the statements are on the whole coherent, plausible and consistent 
with COI, grant the benefit of the doubt to those facts for which there is no 
supporting documentary or other evidence, including COI, or an element of 
doubt remains.

12
LIST ALL MATERIAL FACTS 
THAT HAVE BEEN ACCEPTED 
AND THOSE THAT HAVE BEEN 
REJECTED

¨
The accepted material facts provide the basis for the analysis that will be 
made in Stage II when determining whether the Applicant has a well-founded 
fear or risks serious harm.
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The Credibility Assessment – Purpose & Principles
DMs do not have unlimited discretion in the assessment of credibility: they must respect EU fundamental rights 
and principles, and EU administrative law principles. DMs must work in cooperation with the Applicant [Art.4(1)
QD], assess the application on an individual basis taking into account some specific factors [Art.4(3)QD], and 
accept unsupported facts under certain conditions [Art.4(5)QD]. Applications must be examined and decisions 
taken individually, objectively and impartially [Art.8(2)APD] with the knowledge of relevant asylum and refugee law 
standards [Art.8(2)(c)APD] including CJEU, ECtHR and CAT standards, and UNHCR guidance.

PRINCIPLES & STANDARDS COMMENTARY þ

SHARED DUTY

The duty to provide statements and submit documentary or other evidence 
in support of an application lies in principle with the Applicant. But it is also 
the DM’s duty to cooperate actively with him/her to gather all the information 
needed. The duty to substantiate the application is shared.

¨

INDIVIDUAL ASSESSMENT Credibility assessment must be conducted on an individual basis taking into 
account the individual and contextual circumstances of the Applicant. ¨

OBJECTIVE & IMPARTIAL 
ASSESSMENT

The determination of international protection is not an adversarial process. 
The credibility assessment must be carried out objectively and impartially. 
The DM should be aware that his or her own values, prejudices and views, 
emotional and physical state can all affect the objectivity of his or her 
assessment and should strive to minimize them.

¨

EVIDENCE-BASED 
ASSESSMENT

Whether the DM is accepting or rejecting a fact, his or her must be able 
to base that decision on evidence. Adverse credibility findings should not 
be based on unfounded assumptions, subjective speculation, conjecture, 
stereotyping, intuition, or gut feelings.

¨

FOCUS ON MATERIAL FACTS

Material facts go to the heart of a claim. Peripheral ones do not. Credibility 
assessment should focus on material facts that are most significant in the 
determination of the claim. Adverse credibility findings must be substantial In 
nature and not relate only to minor matters.

¨

OPPORTUNITY TO COMMENT 
ON ADVERSE FINDINGS

Every Applicant has the right to be heard [Art.41 EU Charter]. This includes 
the right to provide an explanation for or comment on a fact where the DM 
may have credibility doubts. The DM should give the Applicant a reasonable 
opportunity to address any issues that may result in adverse credibility 
findings.

¨

ASSESSMENT BASED ON 
ENTIRE EVIDENCE

Credibility assessment must be based on all available relevant Information 
provided by the Applicant and gathered by the DM, including additional 
explanations for apparent inconsistencies, omissions, vagueness or 
implausibilities provided by the Applicant. The DM should not reach 
conclusions on the credibility of each material fact in isolation.

¨

CLOSE & RIGOROUS 
SCRUTINY

Because decisions can involve matters of life and death, each case deserves 
a close and rigorous review of all the information at hand. The Applicant 
should be able to present his or her case fully; all the evidence provided must 
be considered; decisions should be based on all the information available; 
the DM must dispel any doubts.

¨

BENEFIT OF THE DOUBT

Because decisions can involve matters of life and death, and because, 
despite the best efforts of the Applicant and the DM to gather evidence 
in support of the material facts, there may still be a measure of doubt on 
some facts, consideration of the principle of the benefit of the doubt is often 
needed.

¨

CLEAR FINDINGS & 
STRUCTURED APPROACH

Credibility assessment determines which facts can be accepted and then 
will be considered in the well-founded fear of persecution/real risk of serious 
harm analysis. The principle of the benefit of the doubt allows the DM to 
arrive at a clear conclusion on whether to accept or reject material facts 
about which a measure of doubt remains. A structured approach ensures 
the appropriate application of the relevant standards.

¨
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DUTY þ EXPLANATION

1.  MAKE A GENUINE 
EFFORT ¨

Evidence may be oral or documentary. It includes 
the statements of the Applicant and oral evidence 
provided by experts, family members and other 
witnesses. Evidence may be documentary, incl. 
written, graphic, digital, visual materials, COI, 
exhibits (physical objects, bodily scarring) and 
audio/visual recordings. Evidence includes anything 
that asserts, confirms, supports, or bears on the 
relevant facts at issue. 

The Applicant’s duty to substantiate the application 
does not entail a duty to provide documentary or 
other evidence in support of every relevant fact 
presented. The Applicant’s statements constitute 
evidence and are capable by themselves of 
substantiating the application. Some asserted facts 
are not susceptible to supporting documentary or 
other evidence.

The DM should not have onerous expectations 
regarding what documentary or other evidence the 
Applicant should possess and/or be reasonably 
able to obtain. The assessment of the ‘genuine 
effort’ should take into account the individual 
and contextual circumstances of the Applicant, 
including the means at his or her disposal to obtain 
documentary or other evidence. 

The Applicant may be requested, or wish to 
provide, additional relevant statements or other 
evidence after the assessment of the evidence 
begins. The interpretation of ‘as soon as possible’ 
needs to be informed by an understanding of the 
individual and contextual circumstances that may 
inhibit disclosure of information and affect the 
possibility to obtain supporting documentary and 
other evidence. This includes taking into account 
the circumstances in the country of origin. 

The DM should exercise flexibility with regards 
to time frames, and should interpret time frames 
with reference to the point when the Applicant is 
informed in a language his or her understands of 
the duty to substantiate the application. The DM 
should be aware that the process of presenting 
and gathering information and other evidence, as 
well as the assessment of that information, is not 
linear and may require the need to obtain additional 
information relating to relevant facts.

ê

2.  PROVIDE THE 
STATEMENTS 
AND ALL 
DOCUMENTATION 
AT THE 
APPLICANT’S 
DISPOSAL

¨

ê

3.  SUBSTANTIATE 
THE APPLICATION 
AS SOON AS 
POSSIBLE

¨

ê

4.  PROVIDE A 
SATISFACTORY 
EXPLANATION 
REGARDING 
ANY LACK OF 
OTHER RELEVANT 
ELEMENTS

¨

THE ELEMENTS þ

Age ¨

Gender ¨

Identity, nationality(ies), 
ethnic origin ¨

Country or origin or place 
of habitual residence ¨

Family members ¨

Education ¨

Social status ¨

Rural/urban background ¨

Religion ¨

Documentation ¨

Physical/mental health ¨

Previous asylum 
applications ¨

Reasons for applying for 
international protection ¨

Gathering the Facts: The Applicant’s Duty to 
Substantiate the Application
Art.4(1) QD states: “Member States may consider it the duty of the applicant to submit as soon as possible all the 
elements needed to substantiate the application for international protection.” 

Art.4(2)QD lists the relevant elements needed for the substantiation of the application, which are the “Applicant’s 
statements and all documentation at the Applicant’s disposal.”

Art.4(5)(a) requires that the Applicant make a genuine effort to substantiate the application.

Art.4(5)(b) requires that “a satisfactory explanation regarding any lack of other relevant elements has been given.”

THE APPLICANT’S DUTY ‘IN PRINCIPLE’ TO SUBSTANTIATE THE APPLICATION
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Gathering the Facts:  
The Decision-Maker’s Duty to Cooperate
Article 4 (1) of the EU Qualification Directive states: “In cooperation with the Applicant, it is the duty of the Member 
State to assess the relevant elements of the application.”

The Court of Justice of the European Union (CJEU) has explained that although “it is generally for the applicant to 
submit all elements needed to substantiate the application, the fact remains that it is the duty of the Member State 
to cooperate with the applicant at the stage of determining the relevant elements of that application.”

THE DECISION-MAKER’S DUTY TO COOPERATE

DUTY þ EXPLANATION

1.  DM’S PROVISION OF INFORMATION 
AND GUIDANCE TO THE APPLICANT ¨

The Applicant cannot be expected to know that his or her has a duty 
to substantiate the application, how to discharge this duty, and what 
facts and type of documentary or other evidence may be relevant. The 
DM informs the Applicant in a language and manner his or her can 
understand of what is required to substantiate the application. The DM 
invites the Applicant to submit evidence that can reasonably be obtained 
to support the material facts, and informs him/her of the time-frame and 
the means at an Applicant’s disposal in order to submit all the elements 
required. This information must be given in time for Applicants to comply 
with these obligations.

ê

2.  DM’S PROVISION OF GUIDANCE 
THROUGH THE USE OF 
APPROPRIATE QUESTIONING 
DURING THE INTERVIEW

¨

The DM guides the Applicant to gather all the relevant information relating 
to the material facts of the application. The DM uses open, probing and 
closed questioning in combination to allow the Applicant to substantiate 
his or her claim. The interviewer is impartial and objective throughout 
the interview both in verbal and non-verbal communication. Questioning 
should be sensitive to the individual and contextual circumstances of the 
Applicant. Respect for the standards of the credibility assessment and the 
human dignity of the Applicant should be a guiding principle at all times.

ê

3.  DM’S PROVISION OF AN 
OPPORTUNITY FOR THE APPLICANT 
TO EXPLAIN POTENTIAL ADVERSE 
CREDIBILITY FINDINGS

¨

The Applicant should be afforded an opportunity to address potentially 
adverse findings up until the decision is made. The DM identifies any 
apparent inconsistencies, contradictions, discrepancies, omissions, and 
implausibilities at the interview and puts them all to the Applicant. It may 
require the DM to offer a further interview or other means for the Applicant 
to provide an explanation. Where explanations are offered, these need to 
be considered before a final decision is taken on the application. 

ê

4.  DM’S GATHERING OF EVIDENCE 
BEARING ON THE APPLICATION BY 
HIS OR HER OWN MEANS

¨
Because of the inherent difficulties faced by Applicants to provide 
documentary and other evidence in support of their statements, the DM 
gathers evidence and other specific information bearing on the Applicant’s 
asserted material facts by his or her own means, including where 
necessary, any evidence that supports these facts.

4.1  COUNTRY OF ORIGIN INFORMATION 
(COI) & OTHER EVIDENCE ¨

The DM obtains, by his or her own means, general and specific COI & 
other evidence, COI should be relevant, accurate, objective, impartial, 
reliable, and time-appropriate. The DM evaluates the Applicant’s 
statements and other evidence in the light of what is generally known 
about the situation in the country of origin, or place of habitual residence, 
as well as any specific evidence available to the case. The DM adheres 
to the principle of objectivity and impartiality, which may require gathering 
evidence that confirms or supports, and not just refutes, the asserted 
facts.

4.2  PRINCIPLE OF RIGOROUS 
SCRUTINY ¨

The DM assesses all the material gathered in substantiation of 
the application, taking into account the individual and contextual 
circumstances of the Applicant. The DM also considers material obtained 
by his or her own means. It is the DM’s duty to dispel any doubts about 
this information.
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The Credibility Assessment 1/2 
– Factors to Take Into Account

FACTORS AFFECTING THE APPLICANT

Credibility assessment must adhere to certain legal principles and standards. It must be conducted fully taking into account the 
individual and contextual circumstances of the Applicant. These include his or her personal background (age, nationality, ethnic 
origin, gender, sexual orientation and/or gender identity, education, social status, religion, cultural and rural/urban background, and 
state of mental and physical health); his or her past and present experiences of ill-treatment, torture, persecution, harm, or other 
serious human rights violations; as well as the legal, institutional, political, social, religious, cultural context of his or her country 
of origin, or place of habitual residence, the human rights situation, the level of violence, and availability of state protection. The 
DM should cross geographical, cultural, socio-economic, gender, educational and religious barriers, and take account of different 
individual experiences.

THE LIMITS & 
VARIATIONS OF 
HUMAN MEMORY

EXPLANATION

RECONSTRUCTION

The DM should be aware of the wide-ranging variability in people’s ability to record, retain, and retrieve 
memories. Visual, verbal and auditory information is not recorded as an accurate copy of experiences, 
but is reconstructed at the time of recall. No two reformulations can be identical; some inconsistency 
is inevitable. Memories change over time, sometimes significantly, and naturally decay, details are 
forgotten. With rehearsal (talking about the event), some memories can fade, others become distorted 
and others more vivid.

MEMORIES FOR 
FACTS, DATES AND 
OBJECTS

Memory for dates, times, frequency, duration and sequence; proper names; verbatim verbal 
exchanges; peripheral information; and appearance of common objects is unreliable and may be 
difficult or impossible to recall. Recall is nearly always reconstructed from inference, estimation and 
guesswork, and is rarely accurate.

EMOTION AND 
REMEMBERING

High levels of emotion can impair the encoding of any memory. The recall of autobiographical memory 
is influenced by mood.

RETELLING

The context in which memories are recalled guides their reconstruction. Memory is influenced by the 
question eliciting information (closed or open-ended questions) and the way the question is asked. 
Memories are susceptible to suggestion, more so when the person feels under stress, has low 
self-esteem, or perceives the interviewer to be critical or negative. There is also variation between 
information when elicited face-to-face or with self-completing forms.

THE IMPACT 
OF TRAUMA 
ON MEMORY & 
BEHAVIOUR

Those who have suffered traumatic events often display avoidance symptoms; they avoid thinking 
and talking about the event. They may experience dissociation, at the time of the traumatic event 
or when recalling it; they cannot remember some or all aspects of the trauma, because (aspects of) 
the event were not initially encoded. They may display emotional numbing and emotionally detach 
themselves from the facts they are relating. They may only remember sensory impressions (emotions, 
sensations, sounds, smells) or flashbacks; only fragments or impressions of the experience may be 
related. They tend to remember some central details, on which they have focused, at the expense 
of other peripheral details. Detention may have an impact on the ability to record and retrieve specific 
details of events. They may rely on general knowledge (schematic memory) about situations in 
preference to recalling specific painful events.

FEAR & LACK OF 
TRUST

Applicants may lack trust in authorities or interpreters. Some may hold a genuine belief that their 
persecutors have wide networks in other countries, incl. the country of asylum. Moreover, they may not 
wish to disclose certain relevant facts for fear of endangering the lives of relatives, friends or associates. 
Applicants whose fear relates to gender, SGBV, SOGI or trafficking may fear reprisals by family, 
community and/or traffickers. Applicants may fear reprisals from agents who arranged their travel and 
entry.

CULTURAL 
BACKGROUND & 
CUSTOMS

Diversity in cultural background influences communication. Understanding and interpreting information 
is culturally determined. Individual cultural backgrounds influence the delivery and interpretation of 
information. Failure to recognize the cultural relativity of words, notions and concepts can lead to 
misunderstanding and flawed credibility assessments. Concepts of time, distance, and location 
may be culturally relative. Concepts of time may differ from those used in Western society; events 
may be remembered by reference to seasons, religious holidays, festivals, etc.; and birth dates and 
anniversaries may not be significant in some cultures. An Applicant’s cultural background and 
norms may affect the way his or her relates their account e.g. a woman may have had a secluded life, 
little communication with strangers or authorities, or is used to a male relative speaking on her behalf.

EDUCATION
An Applicant’s level of formal education may affect his or her ability to articulate the reasons for the 
application; to respond to questions, incl. general knowledge questions on history, geography, political, 
socio-economic conditions; and his or her understanding of the context of certain events.
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The Credibility Assessment 2/2 
– Factors to Take Into Account

FACTORS AFFECTING THE APPLICANT (CONTINUED)

GENDER

Gender defines identities, status, roles, responsibilities, and power relations among members of a society. 
Gender roles are socially constructed; they vary across and within societies and cultures, and according 
to age, religion, ethnic and social origin; they evolve to respond to changes. Gender roles influence the 
attitudes, behaviour, roles, and activities of males and females; they usually involve inequality and a power 
imbalance between women and men. Gender roles affect male and female experiences of persecution and 
serious harm and their asylum claims. The DM should assess an account in the context of an Applicant’s 
gender, intersected with his or her age, culture, religion, family, and socio-economic status, and refrain from 
conclusions based on stereotypical, superficial, erroneous or inappropriate perceptions of gender.

SEXUAL 
ORIENTATION 
AND/OR GENDER 
IDENTITY (SOGI)

Some LGBTI Applicants may have had to conceal their SOGI to avoid ill-treatment leading to 
feelings of self-denial, anguish, shame, isolation, self-hatred and psychological harm; they may 
not initially disclose the real grounds for the application. They may have suffered ill-treatment, 
discrimination, harassment, and marginalization; gender norms may make it difficult to discuss 
these. LGBTI Applicants in the process of coming to terms with their SOGI may change their 
claim during the process. Their experiences are influenced by their cultural, economic, family, 
political, religious and social context; this influences the way his or her expresses his or her SOGI. 
The DM should not base credibility assessment on superficial understanding of LGBTI Applicants’ 
experiences, or erroneous/stereotypical assumptions.

STIGMA AND 
SHAME

Stigma, shame, fear of rejection by family and community may inhibit disclosure. Gender-based 
violence survivors are often held morally culpable for the act, which is culturally unacceptable and 
shameful. They may suffer trauma, self-blame, shame, memory loss and distortion. Stigma may 
also account for lack of documentary or other evidence e.g. of incident reports, COI.

OTHER FACTORS Age, social status, profession, religion and beliefs, rural or urban background, etc.

FACTORS AFFECTING THE DECISION-MAKER

The objectivity and impartiality principal requires an approach to the credibility assessment that minimizes subjectivity.  
The DM should be aware that subjectivity can materialize through:

DM’S THINKING 
PROCESSES

If the DM has decided on a conclusion, his or her is more likely to believe the evidence that 
supports that conclusion, even if it is unsound. A concept, known as the halo effect, is a tendency 
whereby the DM risks either believing or not believing everything. The halo effect increases the 
weight of first impressions, and subsequent information may be treated as irrelevant.

DM’S INDIVIDUAL 
& CONTEXTUAL 
CIRCUMSTANCES

The DM should not approach credibility assessment from his or her own background and life 
experiences (“what would I, or someone I know do in this situation?”). The DM should be aware 
of the influence of his or her own educational background. The DM should not be influenced by 
his or her views of what is plausible or not. The DM should be aware of the tendency to believe 
statements because they are linked by logic or associated to beliefs his or her holds.

DM’S STATE OF 
MIND

The DM should not start with scepticism or a refusal mind-set, which may prejudice and distort 
the credibility assessment. The DM should not feel personally annoyed or irritated when his or her 
considers the Applicant has lied. Awareness is the antidote to subjectivity.

DM’S POLITICAL, 
SOCIETAL AND 
INSTITUTIONAL 
CONTEXT

The DM should be aware of the influence that societal, political, institutional contexts that are 
geared towards preventing irregular immigration may have on his or her mind-set and attitudes. 
The DM should remember that the objective is protection and must uphold fundamental rights.

REPETITIVE 
NATURE OF THE 
TASK

Because of the repetitive nature of the task, the DM may tend to categorize applications into 
generic case profiles with assumptions regarding credibility.

CASE-
HARDENING, 
CREDIBILITY 
FATIGUE, 
EMOTIONAL 
DETACHMENT, 
STRESS AND 
VICARIOUS 
TRAUMA

Routine exposure to accounts of torture, violence, or ill-treatment can take a psychological 
toll. Disbelief is a coping strategy but may undermine objectivity and impartiality. Emotional 
detachment may translate into disbelief and a reluctance to engage with the applicant’s account.
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The Credibility Indicators
Credibility assessment refers to the process of gathering relevant information from the Applicant; examining 
it in the light of all the information available to the DM; and determining whether and which of the statements 
and other evidence relating to material elements of the claim can be accepted. These accepted facts may 
then be taken into account in the analysis of the well-founded fear of persecution and real risk of serious 
harm. 

Applications must be examined and decisions taken individually, objectively and impartially, but there is no 
infallible and fully objective means to assess the credibility of the material facts presented by the Applicant. 
To minimize subjectivity, credibility indicators should be used. No one indicator is a certain determinant 
of credibility or non-credibility. DMs must be aware of the assumptions that underlie each indicator, and 
understand the factors and circumstances that can render them inapplicable and/or unreliable in an individual 
case (see Factors Affecting Credibility Assessment).

CREDIBILITY INDICATORS EXPLANATION

SUFFICIENCY OF DETAIL  
& SPECIFICITY

The DM must assess if the level and nature of the detail 
provided by the Applicant is reasonable and indicative 
of a genuine personal experience by someone with the 
Applicant’s individual and contextual circumstances (age, 
gender, region of origin, education, etc.).

INTERNAL CONSISTENCY 

‘Internal consistency’ relates to consistency within an 
interview, or within the written and oral statements by the 
Applicant, or between the statements and documentary 
or other evidence submitted by the Applicant. It requires a 
lack of discrepancies, contradictions, and variations in the 
information provided.

CONSISTENCY OF 
APPLICANT’S STATEMENTS 
WITH INFORMATION 
PROVIDED BY FAMILY 
MEMBERS OR WITNESSES

Consistency in the facts presented by the Applicant 
with any statements made by dependants, other family 
members or witnesses may be considered an indicator of 
credibility.

CONSISTENCY OF 
APPLICANT’S STATEMENTS 
WITH AVAILABLE 
SPECIFIC AND GENERAL 
INFORMATION INCLUDING 
COI

The DM must assess the credibility of the material facts 
presented by the Applicant against what is generally 
known about the situation in the country of origin or place 
of habitual residence; accurate, independent and time-
appropriate COI; available specific information; or other 
expert evidence (medical, anthropological, language 
analysis, document verification reports).

PLAUSIBILITY

‘Plausibility’ relates to what seems reasonable, likely or 
probable. 

The DM must be careful not to base a credibility finding on 
subjective assumptions, preconceptions, conjecture and 
speculation, but rather on independent, objective, reliable 
and time-appropriate evidence.
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A Structured Approach to Credibility Assessment
International protection determinations are conducted with a two-stage approach. Stage one is the gathering of 
relevant information, the identification of the material facts of the application and the determination of whether and 
which of the Applicant’s statements and other evidence can be accepted. Stage two is the analysis of the well-
founded fear of persecution and real risk of serious harm.

STEPS EXPLANATION þ
STAGE ONE: Assessing the Credibility of the Applicant’s Statements & Other Evidence

Note: The opportunity to comment on potential adverse credibility findings must be provided  
up until a decision is made.

STEP 1: 

GATHER ALL THE 
INFORMATION TO 
SUBSTANTIATE THE 
APPLICATION

All statements and other evidence substantiating the claim must be gathered by 
both the applicant and the DM. Evidence related to the claim may be submitted 
by the Applicant or gathered by the DM up until the decision is made. Because 
the Applicant may not know the grounds for international protection, the 
examination of the facts of the claim should be broad.

¨

ê

STEP 2:

DETERMINE THE  
MATERIAL FACTS

Once the DM has gathered all the facts in the case, his or her determines which 
may relate to protection grounds. Decisions on whether to grant status will be 
made on the basis of an assessment of the material facts of the application. 
Material facts go to the heart of the application and must be clearly determined.

¨

ê

STEP 3:

ASSESS THE CREDIBILITY OF 
EACH MATERIAL FACT

In assessing the credibility of each material fact the DM gives due consideration to 
the credibility indicators in the light of the individual and contextual circumstances 
of the Applicant and the factors that could affect the DM’s interpretation of the 
information.

¨

ê

STEP 4: 

DETERMINE WHICH MATERIAL FACTS ARE ¨
ê ê ê

�  Accepted Material Facts  
Accepted facts are consistent, 
detailed enough, and plausible, 
whether or not they are supported 
by documentary or other evidence.

�  Rejected Material Facts  
Rejected facts lack sufficient details 
and are inconsistent and implausible.

�  Uncertain Material Facts:  
Uncertain facts which are 
unsupported by documentary or 
other evidence, or are facts about 
which an element of doubt remains.

¨

ê

STEP 5:

CONSIDER WHETHER TO 
APPLY THE BENEFIT OF THE 
DOUBT TO FACTS ABOUT 
WHICH DOUBT REMAINS

Consider applying the benefit of the doubt for each remaining material fact 
about which an element of doubt remains when the statements are on the whole 
coherent, plausible and consistent with COI, and any explanations provided 
by the Applicant for apparent contradictions, inconsistencies, omissions and 
implausbilities are reasonable.

¨

ê

WRITTEN DECISION:

STATE CLEARLY WHICH 
FACTS ARE ACCEPTED AND 
WHICH ARE REJECTED, STATE 
REASONS WHY

Outline all accepted material facts that will be taken into account in Stage Two – 
the well-founded fear and serious harm analysis. These will be the material facts 
accepted at Step 4 as well as those that are accepted at Step 5 after having 
been given the benefit of the doubt. State the reasons for accepting and rejecting 
each material fact.

¨

STAGE TWO: The Well-Founded Fear and Serious Harm Analysis
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ID/asylum application
At the border: upon arrival/on the territory: within 8 working days
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ALC
The ALC can reform, confirm or annul decisions taken by the CGRS.  

The ALC can only annul decisions taken by the ID (OE/DV).

CGRS

Granting of refugee status

STAY** REFUSAL OF STAY

Full jurisdiction appeal  
(within 30 calendar days)  

suspensive effect

Granting of 
refugee  
status*

Refusal of  
refugee status 

Granting of 
subsidiary  
protection 

status*

Refusal of  
refugee status 

Refusal of 
subsidiary  
protection 

status

Annulment of  
the decision taken 

by ID / CGRS  
+ file returned to  

ID / CGRS

Rejection  
of the appeal  
for annulment

Refusal of refugee status
Refusal of subsidiary protection status

Appeal for annulment (within 30 calendar days) 
(urgent) appeal for suspension/appeal  

for annulment  
non – suspensive effect

Examination by the council of state***
Non-suspensive appeal in cassation  

(30 calendar days)

Refusal of refugee status
Granting of subsidiary protection status

Decision not to consider the asylum  
application (only for EU nationals)

Assignment of the asylum seeker 
State benefits via (1) an open or closed reception center, (2) a local reception initiative

Administrative processing 
(1) Registration of the application, (2) digital fingerprinting, (3) questionnaire on origin, identify and itinerary

Determination of the state responsible for 
examining the asylum application  

(Dublin II regulation)

Transfer to the responsible Dublin state

Examination by Belgium

Examination of multiple asylum applications
Decision not to consider the application

Decision to consider the application

Asylum Procedure in Belgium

*  L’étranger à qui la protection subsidiaire a été octroyée peut encore 
introduire un pourvoi en cassation non suspensif auprès du CE dans les 
30 jours calendrier. Tant dans le cas de reconnaissance de la qualité de 
réfugié que dans le cas d’octroi du statut de protection subsidiaire, le 
CGRA peut introduire un pourvoi en cassation non suspensif auprès du 
CE dans les 30 jours calendrier.

**  The granting of refugee status entitles the applicant to a permanent 
residence permit. The granting of subsidiary protection status entitles 
the applicant residence permit.

***  A filter procedure is applied: not all appeals are declared admissible.

ID = Immigration Department ALC = Aliens Litigation Council

CGRS = Office of the General Commissioner for Refugees and Stateless Persons
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Asylum Procedure in the Netherlands

Preparation and rest period (6 days or more)

DAY 1

Initial  
interview 

DAY 8

Decision 

NEGATIVE

2nd Appeal at  
Council of State

DAY 2

Preparation  
day 3 with lawyer

DAY 7

Preparation  
of decision

POSITIVE

Residence  
permit

NEGATIVE

28 days to leave, 
24 hours to appeal

APPEAL

and interim measure  
at District Court

DAY 3

Detailed  
interview

DAY 6

Written 
opinion

DAY 4

Discussion with lawyer 
on detailed interview

DAY 5

Intended  
decision

2nd appeal by  
Minister at  

Council of State

Grounded  
appeal/positive  

decision of Court

New Decision  
of Minister
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Asylum procedure in the United Kingdom

Stage 1 – Starting the Process

Stage 3 – Appealing the Decision

Stage 4 – Concluding the Case

Stage 2 – Processing the Claim

Day 1-2: Once an applicant has claimed Asylum, they are interviewed or screened.  
This allows staff to decide the most appropriate method for processing the application.

The applicant can appeal against the Case Owner’s  
decision to the Asylum and Immigration Tribunal.

Within 6 months: If the applicant is granted Asylum or another form of leave remain,  
the Agency refers the refugee to local agencies to help them settle into UK society.

Within 6 months: If the application is refused, then the Agency will attempt  
removal of the applicant to their country of origin.

Within 30 days: An Agency Case Owner interviews the applicant  
to judge the basis of their asylum application.

Within 30 days: The Case Owner decides whether  
to grant leave to remain or refuse the application.

New Asylum Model - The Home Office, Management of Asylum Applications  
by the UK Border Agency, The National Audit Office; HC 124 Session 2008-2009,  
23 January 2009, www.nao.org.uk
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A Historic Opportunity to Update Asylum Law's Outdated
Assumptions About Trauma and Memory
Erin Shortell, JD, MPH*; Aldis H. Petriceks, BA*; Francis X. Shen, JD, PhD†; and Judith G. Edersheim, JD, MD†

As Congress debates a signi!cant overhaul of the
country's immigration laws, the urgency of asylum

reform is increasing as migrants "ock to the U.S. south-
ern border and the Biden administration faces a backlog
of 1.3 million immigration cases (1). When asylum
seekers !nally have their asylum interview or court hear-
ing, the Immigration and Nationality Act requires that
they convince the adjudicator that they cannot return to
their home country because of past persecution or “a
well-founded fear of persecution.”

An asylum seeker's memories about persecution are
central to the legal process. Under the REAL ID Act of
2005, adjudicators are instructed to consider any possi-
ble discrepancies in an asylum applicant's verbal and
written testimonies, “without regard to whether an incon-
sistency, inaccuracy, or falsehood goes to the heart of
the applicant's claim” (2). As a result, applicants with nar-
rative inconsistencies—even those that may be consid-
ered peripheral or understandable given a history of
trauma-related distress—often are found not credible and
are denied asylum (3). In this way, the system adjudicates
asylum claims under the unspoken assumption that
memory is like a videotape and that any inconsistency in
recall of episodic memory is evidence of a deliberate lie.
This hidden assumption in asylum law regularly contrib-
utes to the rejection of asylum claims that deserve
greater consideration. It is also fundamentally inconsis-
tent with current scienti!c understanding of trauma-
related distress and human memory.

HOW TRAUMA AFFECTS AUTOBIOGRAPHICAL

STORYTELLING AND CREDIBILITY

A wide body of research in psychology, neuro-
science, and related !elds has found that autobiographi-
cal memory is particularly vulnerable to interference at
the encoding, storage, and retrieval stages. When a spe-
ci!c event is encoded and stored as memory under
stressful conditions, subsequent recollection of certain
aspects of the event may be less accurate than those
encoded under less stressful conditions. For example,
subjects in a psychology study watched a slideshow
depiction of either a traumatic or a nontraumatic version
of the same event, and although those who watched the
traumatic version recalled its central details with greater
accuracy, they were less capable of recognizing speci!c
slides (4). Furthermore, the effect of trauma on memory
may be noted during the retrieval stage given that
people with objective signs of trauma-related distress
(though not necessarily a history of trauma alone) often
demonstrate reduced speci!city when recalling episodic

memories (5). All of this suggests that persons from non-
U.S. cultures with histories of trauma, trauma-related dis-
tress, or both may provide honest recollections of their
asylum-seeking narratives that inadvertently include
inconsistencies and thus seem misleading to asylum of!-
cers or immigration judges.

To complicate matters, there is evidence that cultural
background may affect the content of autobiographical
descriptions of traumatic as well as nontraumatic memo-
ries (6). For example, people from collectivist cultures,
which tend to prioritize the goals of the group, may
describe “shorter, less egocentric” memories of trauma
than those from more individualist cultures, which tend
to prioritize the goals of individuals (6). These culturally
mediated styles of recalling events may be misinter-
preted by of!cials in the U.S. asylum system.

The effects of trauma and stress on episodic memory
may be ampli!ed among children and adolescents—a
critical observation, given the surge of unaccompanied
minors at the southern border. Depression and trauma-
related distress are prevalent among child and
adolescent asylum seekers with histories of trauma (7).
Consequently, young asylum seekers often “provide less
event-speci!c autobiographical memories” during asy-
lum interviews and tell stories with “less emotional and
sensory content” and “from an observer perspective,”
seemingly detached from their memories (7). Thus, they
may be viewed skeptically by an asylum system that
equates a failure to provide speci!c details with an inten-
tion to deceive.

The law's adherence to outdated assumptions
about memory has signi!cant consequences for asylum
seekers. For example, a woman from Guinea "ed her
country after government soldiers invaded her home,
arrested her and her husband, and sexually assaulted
her each night for several months (8). In the United
States, she was diagnosed with posttraumatic stress dis-
order. However, the immigration judge who heard her
case denied her asylum because of testimonial inconsis-
tencies. For example, she had described the scars on her
back as resulting from being beaten with belts but had
not reported that her captors had also burned her with
cigarettes—a detail she had discussed in sessions with
her counselor.

CALL TO ACTION

As the Biden administration and Congress embark
on widespread immigration reform, there is a historic op-
portunity to update asylum law's deeply "awed assump-
tions about episodic memory. At the systemic level,
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clinicians and their professional societies can advocate
for a scienti!cally informed approach to determining
credibility in asylum cases—an approach that recognizes
rather than ignores the effects of trauma, stress, and cul-
ture onmemory formation and recall.

At the individual level, clinicians can volunteer their serv-
ices in asylum clinics. These clinics, which are often associ-
ated with medical and law schools, need more medical
professionals to provide expert evaluations and af!davits—
both to corroborate individual asylum claims through docu-
mentation of asylum seekers' injuries (including psychologi-
cal injuries) and to contextualize narrative discrepancies as a
commonbyproduct of trauma-related distress.

Clinicians from diverse backgrounds—including clinical
psychology, psychiatry, neurology, and most major medi-
cal specialties—can contribute such evaluations. Specialized
training is readily available through Physicians for Human
Rights (9), and the Massachusetts General Hospital Center
for Law, Brain & Behavior offers opportunities for clinicians
to learn how expert af!davits can be developed for use in
asylum cases. Because some immigration lawyers and
unrepresented asylum seekers may lack access to an asy-
lum clinic, researchers, physician-scientists, and clinicians
should also prepare more generalized af!davits on the sci-
ence of trauma, stress, and episodic memory for use in asy-
lum interviews or court hearings. At least 1 study, from
2004, suggests that individualized evaluations make a sig-
ni!cant difference in the success of asylum claims (10).
Af!davits with guidance on how to appropriately evaluate
inaccuracies in episodic recall might also have a signi!cant
effect on asylum outcomes.

The current moment presents a rare opportunity for
medical professionals to help in updating the outdated
rules that govern asylum evaluations. We urge the medi-
cal and scienti!c communities to seize this opportunity
by collaborating with the legal community to better
account for the effects of trauma-related distress on
memory and credibility. Such collaboration will produce
a more just andmore effective asylum system.
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Abstract: This project analyzes the roles of communication and culture 
in credible fear interviews and asylum hearings in the United States to 
elucidate how autobiographical testimonies enable and restrain asylum 
seekers in their efforts to establish themselves as deserving of 
protection. This work shows how trauma influences one’s ability to 
narrate their past and argues that culturally-bound storytelling norms 
negatively and unevenly threaten the outcomes of some asylum cases. 
I support this claim with evidence from oral history interviews with 
asylum seekers, immigration officers, judges, and attorneys.  
Keywords: evidence, forced migration, intercultural communication, 
narrative, trauma. 

 
The U.S. Asylum Process and its Perils 
 

Each year, tens of thousands of individuals arrive in the United States seeking protection 
from persecution. According to the U.S. Department of Homeland Security (DHS), of the 264,945 
people who sought asylum in the U.S. in fiscal year 2018 (the most recent year for which data is 
available), 38,687 were granted asylum—a rate of less than 15% (Mossad, 2019).  

For those who brave the odds, there are two paths to asylum in the U.S.: affirmative and 
defensive asylum processing. In affirmative cases, an individual physically present in the U.S. files 
for asylum by submitting form I-589, Application for Asylum and for Withholding of Removal, to 
U.S. Citizenship and Immigration Services (USCIS). The applicant then appears in a scheduled 
interview—officially “non-adversarial”—with a USCIS asylum officer. The asylum seeker is 
allowed to bring an attorney to that interview, in addition to necessary witnesses; if the applicant 
cannot complete the interview in English, it is their responsibility to provide their own interpreter. 
An asylum officer may make one of three decisions: grant of asylum, referral to an immigration 
court, or denial. If the asylum officer determines that an applicant is not eligible for asylum, the 
applicant is issued a notice to appear for defensive asylum processing. If the asylum officer refers 
the case to immigration court for further review, the asylum seeker is issued form I-862, Notice to 
Appear before an immigration judge (U.S. Citizenship and Immigration Services [USCIS], 2015). 

In defensive asylum processing, an individual already in removal proceedings with the 
Executive Office for Immigration Review (EOIR)—whether because their affirmative asylum 
application has been denied, they have been detained within the U.S. due to their undocumented 
status, or they have been apprehended by U.S. Customs and Border Protection (CBP) trying to 
cross the border without documents and referred to defensive asylum processing following a 
credible fear interview with an asylum officer—requests asylum as a defense against removal from 
the U.S. These proceedings are adversarial, taking place in a hearing in front of an immigration 
judge. Although the court is tasked with providing interpreters for these hearings and immigration 
courts are legally required to provide applicants with a list of local free or low-cost legal services, 
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the government will not shoulder the cost of representation; again, applicants must provide their 
own attorneys or go without (Ardalan, 2015, p. 1006; USCIS, 2020). Many applicants navigate the 
process without counsel—a prospect more than twice as likely for detained applicants as for non-
detained—despite the fact that in every asylum hearing a government attorney is present to 
represent the interests of U.S. Immigration and Customs Enforcement (ICE) (Ardalan, 2015). 

Although in broad strokes the process may seem straightforward, pitfalls abound. 
Immigration attorneys are highly skilled at assisting asylum seekers in the process of writing and 
telling their immigration stories, and applicants with access to legal counsel are more than twice as 
likely as those without counsel to have their cases approved (American Immigration Council, 
2016). Unfortunately, fraudulent legal advice runs rampant, especially in big cities like New York, 
where “travel agencies” and “notarios” sell and submit fake asylum narratives on behalf of 
uninformed migrants that often lead to the detainment and deportation of individuals with credible 
histories of persecution (American Bar Association, 2018).  

Further complicating the process, the current U.S. political climate normalizes the 
criminalization and separation of families who have been forced to flee their homes due to horrific 
persecution. Former president Donald Trump called the asylum system “a big fat con job” and 
suggested that the migrants arriving at the U.S.’s border with Mexico in need of protection are 
fraudulent and dangerous gangsters who threaten the lives of Americans (Phifer, 2019). The Trump 
administration’s immigration policy focused on changing the country’s asylum policies and 
steadily and dramatically lowering quotas on refugee admissions, reducing the quota to 15,000 
people in fiscal year 2021, a drop of over 80% compared to the year Trump took office (Watson & 
Lee, 2020). At the same time, USCIS and DHS data show that ICE arrests within the US—as 
distinct from CBP arrests, which take place at the border—have dropped from a high of 297,898 
in 2009, the first year of Barack Obama’s presidency, to 143,099 in 2019, and that the Obama-era 
high of 432,281 deportations of undocumented immigrants had fallen to 337,287 in 2018 
(Gramlich, 2020).  
 
Approaching the Asylum Process from an Intercultural Communication Perspective 
 

Missing from this administrative and political outline of the U.S. asylum process is the 
narrative burden placed on the asylum seeker. In navigating the legal asylum process, both 
affirmative and defensive applicants must recount multiple times, in writing and orally, the 
experiences that forced them to flee their homes. Applicants present their narratives on paper as 
part of the I-589 Application for Asylum, and then must tell parts of this story out loud when 
requested by an asylum officer who conducts the interview that marks the beginning of the legal 
asylum process. When officers refer applicants to an official asylum hearing before a judge, both 
the written and verbal narrative appear again. The stakes are high, and the grave danger asylum 
seekers face after being denied and deported is well-documented: the Columbia University Global 
Migration Project keeps a growing database with over sixty entries of people who were murdered 
or faced other direct harms after being deported; a report from Human Rights Watch (2020) offers 
evidence of 138 Salvadorans who have been killed since 2013 after being deported from the United 
States.  

Asylee status enables an applicant to apply for legal permanent residence after one year 
(USCIS, 2015). But the majority will be denied. Considering that the majority of asylum seekers 
face being returned to the very circumstances from which they fled (Mossad, 2019), much hinges 
on asylum seekers’ ability to effectively narrate their pasts to immigration officials during the 
asylum process. This project concentrates specifically on the oral testimony given during asylum 
interviews and hearings rather than the written testimony that accompanies the I-589. Because of 
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its more ephemeral nature and the methodological hurdles associated with access, oral testimony 
has received less attention than written testimony in asylum research.2  

In the government’s quest to determine an applicant’s credibility from their oral narrative, 
little is out of bounds. Asylum officers and immigration judges regularly ask applicants to produce 
physical evidence of bodily harm, describe the graphic details of violent sexual encounters and 
torture, and account for any and all delays in their decisions to flee their homes.3 Having a viable 
story is not enough, and nor is the ability to write it down—one must also be able to tell it.  

In this context, mitigating the potential for misunderstanding in a setting marked by trauma 
and intercultural communication takes on a new and menacing urgency. I define intercultural 
communication as any verbal or nonverbal interaction between two or more parties from different 
cultural backgrounds. Asylum cases are inherently contexts of intercultural communication as they 
invariably involve the interaction of a foreign national with a U.S.-resident officer or judge.  

 
Review of the Literature 
 

Differences in cultural norms may have an outsized effect on the outcome of a case if 
applicants, officers, and judges are not aware of and adept at negotiating these differences. This 
difficulty is long-recognized. In a seminal study about the Swiss asylum process, Kälin (1986) 
explored five obstacles—manner of expression, the influence of interpreters, culturally-bound 
concepts, differences in the perception of time, and cultural differences in expectations surrounding 
the ideas of “truth” and “lies”—that can distort communication during asylum hearings and 
endanger an asylum seeker’s application. In Kälin’s account, especially in cases without extensive 
written evidence, in-person communication between the asylum seeker and the asylum officer or 
immigration judge is crucial.  

Other communication-centric international research has likewise addressed the challenges 
that narrative and cultural differences present in the asylum process, such as Smith-Khan’s (2017) 
critique of the policy documents Australian officials use to attempt to standardize asylum 
narratives, which reveals that cultural and individual characteristics of asylum seekers makes 
variation inevitable. In subsequent work, Smith-Khan (2018) argues that potential refugees arriving 
in Australia are held responsible for “performing credibility” but are at a disadvantage from the 
start as they must do so within a discourse that is not their own—and often presumes their 
dishonesty (p. 6)—and illuminates the ways varying amounts of communicative skill and differing 
narrative choices made by asylum seekers’ attorneys affect case outcomes both positively and 
negatively (Smith-Khan, 2020). Blommaert’s (2001) work shows a contrast between the greater 
amount of narrative context African asylum seekers attempt to include in their application 
narratives and the lesser amount of context the Belgium procedure is designed to permit. McFadyen 
(2019) demonstrates how asylum seekers in the UK may use silence as a means of nonverbally 
claiming some agency during their asylum interviews; Wernesjö (2019) likewise emphasizes 
asylum seekers’ communicative agency by showing how unaccompanied minors arriving in 
Sweden use narratives of responsibility and education to frame themselves as aspirational young 
people deserving of protection. In an ethnographic study of several European states, Jacquemet 
(2015) showed asylum officers’ heavy and culturally-rooted reliance on specific communicative 
details to determine credibility, such as asylum seekers’ use of proper names in their 
                                                      
2 Oral and written testimony may work in tandem in cases where credible fear interviews are transcribed and then the 
transcription used by judges during the hearing of oral testimony on order to check for consistency and discrepancy. 
3 For a more comprehensive overview of the stages of legal asylum process in the U.S., see the American Immigration 
Council’s “Asylum in the United States” (2018). 
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autobiographical accounts. Likewise, Gibb and Good (2014) demonstrate how the need for and 
presence of an interpreter may alter the substance of asylum hearings in the United Kingdom and 
France. These useful existing international studies notwithstanding, asylum seekers are regularly 
underrepresented in academic research, in part because they are too often conflated with refugees—
who receive approval for governmental protection before their arrival in their country of 
resettlement—rather than regarded as a distinct group that faces the unique communicative 
challenges of the post-arrival legal asylum process.  

Although forced migration scholarship has primarily been the purview of scholars of 
political science or international relations, communication studies’ close attention to intercultural 
differences in interactions, nonverbal communication, and the construction of the self though 
narrative signifies that this perspective has much to add. Without a communication perspective, 
one risks making an implicit assumption that the outcome of an asylum case depends only on 
whether the applicant has a credible history of persecution. Communication theorist Walter Fisher 
(1989) advanced a narrative paradigm to investigate how individuals use storytelling tools in a 
wide array of interactive contexts as they send and receive messages, acting as co-authors of a 
narrative as they evaluate each other’s messages. Fisher asserted that “[t]o apply a narrative 
paradigm to communication is to hold, along with Aristotle, that people have a natural tendency to 
prefer what they perceive as the true and the just” (p. 65). The relevance of his paradigm to the 
asylum context becomes clear when one considers that an asylum officer or judge’s preference for 
“what they perceive as the true and the just”—say, for the presence of proper nouns in an asylee’s 
testimony—has serious, direct implications for an applicant’s safety and immigration status.  

USCIS officers are trained to listen for any inconsistencies or irregularities in applicants’ 
narratives that suggest fabrication. The applicants’ slightest verbal or nonverbal missteps—whether 
the result of embellishment, nerves, or just the fallibility of memory—can disqualify their case. 
Scholars and immigrant rights activists have documented the “pervasive climate of disbelief” that 
engulfs the asylum-seeking process (Shuman & Bohmer, 2004, p. 406; see also Bhabha & Smith, 
2007; Dolnick, 2011; Fobear, 2015; Gurer, 2019). Bond and Atoum (2000) found evidence of 
“cross-cultural similarities in the way that liars act and that behavioral concomitants of deception 
can be identified across cultures” (p. 394); still, listeners were more likely to judge speakers as 
deceptive if they were speaking in an unfamiliar language rather than the listener’s language. These 
findings make clear why communication makes up the core of the asylum-seeking process, 
operating, as McFadyen (2019) writes, as “both a key, and a barrier, to refuge” (p. 168). Only by 
foregrounding a communication perspective can one comprehend how the power and pitfalls of 
narrative may assist or threaten an asylum seeker in the quest for protection. 
 
Research Questions 
 

Because the outcome of the asylum process “depends almost entirely on the story of the 
claimant” (Wooley, 2017, p. 378), more work is necessary that (1) interrogates the power and 
limitations of narrative in the legal asylum process, (2) explores from a communication-centric 
perspective the intercultural transfer of culturally-bound storytelling conventions it entails, and (3) 
foregrounds the voices of asylum seekers themselves, providing a look behind the closed doors of 
the legal process. Guided by these goals, my project sets out to address the following research 
questions: 

 
1. What does centering the perspectives of asylum seekers reveal about the specific, 

culturally-bound narrative conventions required by the legal U.S. asylum application 
process? 
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2. How does an applicant’s in/adherence to these communicative and cultural norms affect 
asylum seekers’ experiences and outcomes? 
 
Drawing from in-depth interviews with asylum applicants, immigration attorneys, former 

immigration officers, judges, and doctors who conduct psychological evaluations of asylum 
seekers, this study challenges the prevailing opacity of the asylum-seeking process and shows how 
culturally-bound communicative norms negatively and unevenly affect some asylum applicants. 

 
Methodology 
 

There are many players in the drama of asylum. From 2018 to 2020 I conducted twenty-
seven oral history interviews in New York City: thirteen interviews with asylum seekers and 
asylees from Central and South America, Africa, and Asia, three with immigration judges, three 
with asylum officers, two with doctors who provide psychological evaluations of asylum seekers 
to be used in their legal cases, and six with attorneys. I recruited participants by leveraging my 
affiliation with local immigrant-rights serving organizations and through snowball sampling.  

Oral history involves in-depth autobiographical interviews with questions that are designed 
to not anticipate particular findings. I prepared an interview guide with questions that varied 
according to the role interviewees play in the asylum process. I attempted to avoid the pervasive 
underpayment of immigrant labor by offering cash incentives to each asylum seeker who 
participated; the officers, judges, and attorneys donated their time. Federal regulation 45 CFR 
46.102(l) excludes oral history research from Institutional Review Board review because the 
method does not seek to produce general knowledge claims from a representative sample of 
participants. In lieu of the protections the IRB would provide, my project follows the best practices 
of the Oral History Association, the governing body for this method. All interviewees provided 
written consent via a deed of gift which was provided and discussed before each interview and 
signed by both interviewer and interviewee post interview. All participants received the 
opportunity to restrict parts of their interview from being included in the research project. The 
interviews were conducted in English, with paid interpreters for participants who chose to 
participate in Spanish and Bambara.  

In adherence with practices of trauma-informed interviewing, I did not ask the asylum-
seeking participants about why they had to flee their homes. As interviews have the potential to 
retraumatize interviewees who have undergone traumatic stress, this choice shielded those who 
only wanted to share about life after their arrival in the U.S. (Langballe & Schultz, 2017; 
SAMHSA, 2014). Even so, the nature of oral history interviews is such that interviewees have a 
good deal of opportunity to steer the conversation themselves. Several of the narrators chose to tell 
me about why they left home despite not being asked, and in the work that follows I aim to carefully 
and ethically present what resulted from those conversations. In secure contexts, telling one’s story 
has the capacity to catalyze healing and regain agency over one’s experiences (Coundouriotis, 
2006; Hacket & Rolston, 2009; Sharf & Vanderford, 2003). Notably, studies show that self-
exploration, especially in light of tragic experiences, can provide new insight and opportunities to 
recognize positive personal growth (McAdams, 2001; Stuhlmiller, 2001). To protect asylum 
seeking narrators’ identities, I asked them to choose pseudonyms, and we talked after each 
interview about whether there were any parts of the interview that they wanted to restrict from the 
project. I have excluded from this article identifying information of these participants’ places of 
work, ages, and, in some cases, their current immigration status.  
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I audio recorded each interview and had them professionally transcribed. A deep reading 
of the transcribed data revealed some thematic commonalities across interviews as well as 
experiences that were specific to particular individuals and not shared by other participants. A 
research assistant inserted the interview data into a spreadsheet workbook, taking care to maintain 
the narrative integrity of the data while coding excerpts of the interviews into their corresponding 
themes, such as “difficulty remembering the past,” “normalizing persecution,” and “emotions 
during court hearings.” Rather than separating the asylum applicants’ interview data from the 
reflections of the governmental/legal personnel, we placed them into a single spreadsheet in order 
to achieve the goal of considering these perspectives side-by-side to see how they compared to and 
illuminated one another. The perspectives that are included in what follows are a narrow sampling 
of findings that appeared recurrently across interviews, chosen for coherence around the ideas of 
narrative, communication, and culture. 

 
Findings and Discussion 
 

Both immigration personnel and asylum seekers exist in several overlapping cultures at 
once; intersecting and dynamic attributes such as age, religion, political beliefs, socioeconomic 
status, and geographic location influence one’s sense of what is or is not normal, and may affect 
the style in which one communicates. Acknowledging the effect of culture on behavior and the 
interpretation of behavior in the asylum process, USCIS’s Asylum Officer Training curriculum 
includes a module titled “Cross-Cultural Communication and Other Factors That May Impede 
Communication at an Interview” (USCIS, 2019a, p. 6). The materials contain several 
communication-centric directions for officers, including “Focus on the interviewee and listen to 
what he or she is saying,” (USCIS, 2019a, pp. 20) and “be aware of the potential for 
miscommunication when a second language is used” (USCIS, 2019a, pp. 9). Much of the content 
is cursory; the section on eye contact for example, is comprised of only two sentences: “Eye contact 
varies from culture to culture. What may be considered a normal length of time for eye contact in 
one culture, may, in another culture, be termed ‘staring’ and considered rude, causing the other 
person to feel uncomfortable” (USCIS, 2019a, p. 9). No mention of to which cultures this applies 
or of the impact of trauma on eye contact is included. 

The narrators who participated in this project revealed the asylum process as a nexus of 
dissimilar communication styles rooted in disparate cultural norms that manifest in ways that prove 
problematic for applicants. Specifically, these differences in communication styles threaten to 
make applicants seem less credible, thereby jeopardizing their ability to prove a “well-founded fear 
of persecution.” As the officers and judges I interviewed made perfectly clear, this is a common 
and key obstacle in the legal asylum process. Judge Charles Honeyman told me that over the course 
of his career he heard testimony from “some truthful [applicants that] were so ineffective and 
stumbling as to be unbelievable,” while in other cases there was “the potential for some proportion 
of people who have fraudulent or exaggerated claims to get through and get granted asylum and all 
the benefits because they’re going to tell a story well—What I’m saying is that there is not a perfect 
science.” Likewise, former officer Martha Parmalee explained, “There have been cases where I 
thought, this person has a real case, but they’re just afraid. They won’t tell me. No matter what I 
did, I couldn’t get it out of them. Those really bothered me, those cases.” As these reflections 
reveal, applicants’ chances of success very much depend on their communicative ability, 
necessitating a closer look at this underexamined facet of the asylum process. 

Here, I have divided the intercultural communication hurdles of asylum into three related 
but distinct themes—the challenges of fitting the story of a chaotic life experience into the narrow 
strictures demanded by an asylum interview or hearing; the obstacles that cultural differences in 
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autobiographical recollection and the effects of trauma on memory present for the construction of 
a coherent narrative of persecution; and the difficulty asylum seekers may have presenting 
normalized trauma and abuse as extraordinary in using it as the basis for a claim of credible fear—
to consider both how they operate individually and the ways they intertwine and affect one other. 

Each of these three themes is regularly influenced by trauma. Because trauma is so 
pervasive in the asylum process, I attempt to show how it colors all of the findings rather than 
compartmentalizing it into a section of its own. In what follows, I rely heavily on the expert insights 
of psychologists who regularly work with asylum seekers as well as existing research on trauma in 
contexts of the memory of forced migration. I build on this integral work in psychology by placing 
it in conversation with communication-centric inquiry about narrative. With this approach, I aim 
to advance an interdisciplinary dialogue that emphasizes not just how trauma affects how asylum 
seekers remember their pasts, but also the impact of the cultural clash that occurs when individuals 
must perform these memories through communicative behaviors in compulsory contexts.   
 
From Chaos to Order: Fitting Unwieldy Experience into Narrow Legal Parameters 
 

A.B. was born in Nigeria and had to flee when others’ knowledge of his sexual orientation 
began to threaten his life. Entering his asylum interview expecting to be able to share at length 
about the hardships this experience had caused him, A.B. was flummoxed when the officer 
interviewing him seemed to grow frustrated by the amount of detail he was providing. “He just 
wanted ‘yes’ or ‘no’ kind of answers, so, I guess I was overdoing it, maybe that was the problem,” 
A.B. told me. “I was trying to buttress my points, making him understand more. Maybe that was 
what pissed him off. I don’t know. He was [saying], ‘No, I just want this, I just want this!’ I 
[replied], ‘Yes, I understand, but I'm trying to—if you ask me an open-ended question, you don’t 
just expect me to just say yes or no, I have to be able to explain to you.’” The differences between 
the asylum officer’s style of communication and A.B.’s created what A.B. perceived as “a friction 
in the course of the interview.” 

A.B. knew enough about asylum law to understand that while immigration officers cannot 
grant arriving asylum seekers’ cases—a task reserved only for immigration judges—they can deny 
applicants, after which the choice is one between a difficult appeals process or deportation. A 
feeling of frantic desperation accompanied his narrative as he realized, “if I’m not able to pass this 
stage, then, that’s the end.” The fact that his interview felt rushed only flustered him further. “The 
way [the officer] was [verbally] hitting back at me, says probably I'm taking too much of his time. 
I guess he has other guys to attend to.” A.B. left his interview disappointed that he had not been 
allowed to share the complexity of his experiences and scared to learn the result.  

During the credible fear interview that determines whether one’s case will be heard before 
a judge, USCIS instructs applicants to “[t]ell the Asylum Officer your experiences in as much detail 
as possible so that the Asylum Officer can determine whether you qualify as a refugee” (USCIS, 
2012, emphasis added). The ability to relay sufficient detail is paramount, but not all details are 
welcome in this story. USCIS has no use for memories that do not involve the five particular classes 
of persecution detailed in the 1951 Refugee Convention: “race, religion, nationality, membership 
in a particular social group, or political opinion.” This definition of a refugee delimits who is 
eligible to receive consideration for asylum status. The entirety of the process is designed to see if 
an individual meets this definition. As the narrators in this section reveal, wrangling the complex 
and chaotic details of their lives into such narrow narrative parameters presents a communicative 
challenge that sometimes proves insurmountable. 

Much of the difficulty of narrating one’s experiences of persecution in a way that aligns 

http://dx.doi.org/10.29333/ejecs/667


Bishop, S. C. 

 194 

with the legal parameters of asylum system stems from the reality that many individuals who arrive 
in the U.S. in need of protection have no existing understanding of asylum or the five grounds on 
which to prove one’s need for it (see Bohmer & Shuman, 2007; Haas, 2017). Still, the narrators in 
this project emphasize that knowledge of the conventions does not guarantee success. Elizabeta 
Markuci, an attorney at a nonprofit organization that offers pro bono immigration services, 
explained that even when applicants understand what the legal standards are, the nuances of the 
law are so complex that it’s unlikely their stories will just “naturally” fit the parameters. “It took 
me a while in law school [to learn] those concepts, right? So how do you distill that for someone?” 
she wonders. “There’s the statute, the law that you have to prove, but how do you interpret the 
law?” Successful interpretation requires applicants to organize the chaotic events preceding their 
forced migration into a linear narrative that offers an unobstructed understanding of who caused an 
individual’s persecution and why. 

USCIS’s (2015) Asylum Officer Training Materials address this problem explicitly in a 
section called “The Interviewee May Not Know What Is Important to Disclose.” It reads, “The 
interviewee is not likely to be familiar with U.S. immigration laws and regulations and what is 
necessary to establish eligibility…he or she will not be familiar with the interview process. You 
[the officer in training], however, are the authority on relevant law, what is necessary to establish 
eligibility, and the interview process” (p. 13). This section rhetorically removes the relevance of 
asylum seekers as experts in their own life experiences—the experiences that establish eligibility 
under the 1951 Refugee Convention—and endows the officer alone with the power to know and 
extract what is relevant from the interview. 

Martha Parmalee, a former asylum officer who spent years listening to immigrants’ 
testimonies, believes that “the most difficult” task confronting asylum seekers is to fit their 
confusing and chaotic histories into the tidy parameters required by the five grounds of the Refugee 
Convention. “If it’s not clearly political opinion or race, religion,” Martha shared, it proves 
especially difficult to “try and figure out what kind of ‘particular social group’ you might fit into.” 
This difficulty is compounded, as both Jacquemet (2013) and Spotti (2018) describe, by the fact 
that the asylum process is a trans-idiomatic environment in applicant and official may use 
incompatible words to name the same things or experiences even when both parties speak the same 
language. This incongruence can be amplified when an interpreter is required (Gibb & Good, 2014; 
Kälin, 1986; Maryns, 2013). 

One of the variables that the attorneys I interviewed encounter often is the difficulty of 
knowing and being able to prove a story’s “villain,” responsible for the persecution that an asylum 
seeker faced or fears they will face in the future. Elizabeta explained,  

 
One of the jokes that people repeat in the practice of immigration law is 
like, no persecutor is going to give you a note [that says,] “I tortured you 
because you are part of this political party or because of your race or 
because of your religion.” So showing that connection is sometimes really 
challenging and that’s why you submit so much documentation to make 
those puzzle links that you’re not just someone who’s at the wrong place at 
the wrong time. 

 
The ability to clearly point to a persecutor is imperative for establishing a clear villain 

against whom the protagonist-cum-applicant can attempt to prevail. In this context, documentary 
proof is often called upon to substantiate oral explanations. Former immigration judge Sue Roy 
explained, “For instance, maybe you can't prove that ‘Joe the MS-13 member’ was targeting you 
specifically, because you don't really know who he was, right? But you know that he was extorting 
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you for money.” In this case, Judge Roy would tell an applicant, “get your bank records that show 
that you were taking out [funds] every month. Those kinds of things can still help support your 
claim and shouldn't be that hard for people to get.” In Judge Roy’s hypothetical scenario, 
documentary records support narrative arguments to the benefit of the applicant. But her 
suggestions that these records “shouldn’t be that hard for people to get” does not fully account for 
contexts where systems that in theory exist to protect citizens sometimes work against them. For 
example, Mary told me she went through “a lot of problems to get the police report” in Nigeria that 
would offer evidence of the physical harm she suffered at the hands of her husband. “They said 
they don’t want to give it because they needed money, they needed bribe before they could give 
out a report…the system is corrupt. If it’s not corrupt, nobody would want to leave in the first 
place.” The problem is not simply a lack of records, A.B. clarified; visiting the police station is 
dangerous. He told me people pray that they will never need to go.  

These circumstances put some asylum seekers at a disadvantage since cases with 
documentary evidence to support narrative testimony may be viewed as more credible than oral 
testimony. Without evidence, A.B. knew his claim would be less viable. “A police report…they 
believe that is like more presentable, compared to having a testimony.” Feeling the pressure of 
having little other choice, and lacking confidence that his complicated narrative would be enough 
without documentation to corroborate it, A.B. acquired a forged document that stated he had been 
invited to participate in a conference in the U.S. He hoped to use the document just to pass U.S. 
Customs at JFK Airport, but the officers detained him; he would spend the next six months in jail 
before receiving pro bono representation that helped him to prepare a more accurate case that was 
ultimately successful. 

These accounts illuminate some reasons why credible applicants for asylum may be unable 
to produce asylum narratives that would lead to a successful outcome. As the narrators have shown, 
even applicants with claims that should make them eligible for asylum may find that complication, 
confusion, or chaos in their experience prohibits them from communicating their story in 
accordance with the strict and uniformly applied boundaries of current immigration policy. That 
is, not only must applicants have faced persecution that was a direct result of their race, religion, 
nationality, membership in a particular social group, or political opinion, but they must prove that 
this is the case through oral testimony that is remarkably efficient and evidentiary, stylistically 
conforming to the boundaries of what officers and judges believe to be plausible, in a national 
context where judges’ beliefs, expertise, and grant rates vary dramatically (TRAC Reports, 2020). 

 
Chronology, Coherence, and Memory 
 

In a January 2020 presentation to prospective asylum applicants titled “How to Write your 
Asylum Story,” attorney Amir Rasoulpour told participants, “In reality, your story is complicated, 
not necessarily chronological or in order, and things are not black and white. [But] your asylum 
story is not your full story. It is a story that focuses on the elements of asylum and presents them 
chronologically and clearly” (Rasoulpour, 2020). Rasoulpour’s instructions make visible the 
inevitably dichotomous nature of narrative in asylum proceedings—the requirement for highly 
selective but precisely chronological narrative. As we heard from A.B., an applicant cannot provide 
an unedited and comprehensive view of their experience to support their case, and must instead 
curate a distillation, strategically choosing to reveal and leave out some lived experiences, 
maintaining linear chronology and coherence even while omitting major segments of life not 
relevant to the asylum process. This requirement poses a communicative challenge to applicants. 
As the narrators in this section reveal, this challenge is exacerbated by culturally-bound ways of 
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chronicling time, the impact of trauma on memory, and the uncertainty of understanding which 
details to communicate and which to exclude.   

When Jeff Chase began providing legal representation to asylum seekers in the 1980s, most 
of his clients were from Afghanistan. “One of the most difficult parts of preparing their asylum 
applications was determining dates,” Jeff wrote on the blog he keeps about immigration; “[n]ot 
only the dates relating to events critical to their claim (i.e. when they were arrested; when they 
fled), but even the most basic info: the dates of their birth” (Chase, 2017). Jeff’s struggle resulted 
from the fact that the official identity cards issued by the Afghan government would record 
someone’s birthday by stating, for example, “was approximately eight years old in 1982.” Jeff’s 
attempt to pin down an exact date, he explained, was “further complicated by the fact that 
Afghanistan uses a completely different calendar from the west.” Since neither Jeff nor his clients 
could reasonably determine this date, Jeff started to record his Afghani clients’ birthdays as January 
1. “When I once attended a Master Calendar hearing on January 2, the INS trial attorney joked that 
I must have been extremely busy the previous day, celebrating all of my clients’ birthdays,” Jeff 
remembers.  

The application’s requirement of relevant dates does not account for cultural differences 
like the ones Jeff describes. The 12-page I-589 Application for Asylum provides applicants with 
48 spaces to “provide specific dates” about “each event or action described,” such as the dates of 
the persecution they faced, help they sought, and their arrival in the U.S. In October 2018, USCIS 
changed the language on its website to read that it would not accept any applications “if you leave 
any fields blank” (USCIS, 2019b). The following month, the American Immigration Lawyers 
Association reported that rejections “due to claimed incompleteness” of the I-589 form were 
growing becoming frequent (American Immigration Lawyers Association, 2019). The Guardian 
reported on several such examples, like one in which an application was refused because it did not 
include a passport expiration date; like many asylum seekers, this particular applicant did not have 
a passport and thus no expiration date to report (Davis, 2019). This kind of bureaucratic insistence 
on dates that some applicants are unable to provide threatens the chances of protection for some 
viable candidates. Their applications must be complete when submitted, but recording any date that 
is later found not to be exact carries the real danger of jeopardizing their case. Compounded by the 
idea that traumatized individuals may have an even more difficult time remembering dates than 
others, the static application leaves asylum seekers with few choices.  

The potential impact of trauma, highly personalized, is an especially intractable problem in 
this aspect of the current asylum system. The varied and unpredictable effects of traumatic 
experience on autobiographical memory are well-documented, and may include memory 
disorganization that can lead to difficulty encoding and organizing a narrative and an emphasis on 
emotional rather than more tangible details in recounting an event (Bremner & Marmar, 1998; 
Crespo & Fernández-Lansac, 2016; Herlihy & Turner, 2007). Hellawell and Brewin’s (2004) 
salient work shows that memories of traumatic events may be available only as perceptual 
snapshots—flashes of partial but poignant sensory recollection—that are involuntarily triggered 
rather than remembered via the kind of voluntary recall that one must attempt during the asylum 
process. Graham et al. (2014) observed that asylum seekers’ memories were “overgeneral,” that is, 
less specific when compared to those of someone without post-traumatic stress symptoms. Trauma 
can also lead to memory distortion, affecting the accuracy of an individual’s memory as both the 
effort of intentionally remembering the traumatic event—of the kind repeatedly required by the 
legal asylum process—and the incursion of unintentional, intrusive traumatic memories can lead 
people to “inadvertently generate additional imagery relating to those traces that fits with the 
experienced event,” adding the content of memories of other events or even of media 
representations of similar events (Strange & Takarangi, 2015). 
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In March 2019, I arrived at Bellevue Hospital to meet Dr. Hawthorne “Hawk” Smith, the 
Director of the Program for Survivors of Torture (PSOT). PSOT is renowned for providing what 
Hawk calls a “resilience-based, strengths-based approach” to comprehensive mental health care 
for people who have been forcibly displaced from their homes and offering clients psychological 
evaluations that are regularly used as evidence in immigration court. The traumas PSOT’s asylum 
seeking clients report having experienced are broad and bleak: around 70% have been physically 
beaten, 60% made to witness the murder or torture of others, 25% sexually assaulted or raped, 20% 
deprived of food and/or water, suspended in painful positions, or made to withstand mock 
executions and death threats (Bellevue/NYU PSOT, 2019). 

Hawk explained to me how such experiences can affect a person’s ability to accurately 
recall their past in a chronological fashion during the legal asylum process: “if we look at our brain 
as a library and our memories as books, under normal circumstances, the books are organized, 
codified, placed in a structured way, an organized way…but when someone is in a situation of 
extreme stress, extreme trauma…those books sort of get placed haphazardly—by the time someone 
is asked, ‘So what happened on that day in September?’ and they go to look for that book, the book 
is not there.” Hawk’s metaphor illustrates what trauma research has long reported: traumatic 
experiences inhibit individuals’ abilities to recall and narrate with chronological specificity the 
details of their lives (see Graham et al., 2014; Johnsen & Asbjørnsen, 2009; Samuelson, 2011). 

Although asylum officers are trained to look for inconsistencies in applicants’ testimony, 
Hawk points out that gaps in memory and “a little bit of inconsistency—it actually is not something 
that signals that the person… loses their credibility. In some ways, that is more consistent to 
someone who’s actually been traumatized and trying to hold it together.” In other words, traumatic 
experiences may cause the exact kind of lapses in memory and contradictions that signal dishonesty 
in other contexts, illuminating a crucial challenge for traumatized asylum applicants.  

Aisha, who successfully petitioned for asylum after coming to the U.S. from Gambia, 
remembers from her legal experience just how unpredictable memory is. She told me, “Sometimes, 
you go through certain things, you are traumatized, you forget when they ask you. You can 
remember something but somebody else comes and starts asking you, you can forget. It happens 
because of trauma.” The reality Aisha describes is further complicated by the unpredictability of 
the asylum process’ duration. Whereas some recent asylum seekers have been rushed into credible 
fear interviews only hours after they arrive in the United States giving them too little time to 
prepare, others I spoke with have been made to wait years for their interview, during which time 
they must cling to painful memories so that they will be able to describe them in exacting detail 
when their time finally comes. Aisha emphasized that the ability to remember is not always 
consistent, and may fluctuate depending on the context: “Sometimes it happens…maybe if I talk 
to you today, you might not remember something but if I reach you, maybe, another time, you can 
remember.” Existing work in the psychology of memory and its relation to trauma corroborates 
Aisha’s experience (Giosan et al, 2009; Ratini, 2019; Wyshak, 2009). Unfortunately, because each 
asylum seeker receives just one credible fear interview, the asylum system cannot account for the 
variability of memory’s accessibility in any given moment. 

Amadeo, who fled Peru, was one of Hawk’s clients at PSOT and remembers poignantly the 
difficulty of trying to remember and write down the details of the painful experiences he had 
worked to forget. The process took a toll. He told me, “Emotionally, I was a wreck back then, I 
guess. But the process itself was long. It wasn’t easy. I think that the hardest part was…they asked 
me to write my story of how my life was back in Peru. It took me, like, a month to remember 
everything. Because I think back then, I [tried] to erase many memories, many bad memories that 
I had, and when I brought them back, I wasn’t feeling well.” PSOT worked with Amadeo to help 
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him understand how to frame his story in a way that would most clearly align with the eligibility 
requirements for asylum. Amadeo’s experiences of persecution were on account of his belonging 
to a particular social group—one of the five protected grounds—and the pain he experienced when 
reconstructing his memories in narrative form lifted when he was granted asylum and finally felt 
that he could leave his past behind. 

Martha explained to me how applicants’ uncertainty about which aspects of their experience 
to engage and avoid threatens their ability to construct a chronological narrative: “Part of the 
problem is, if people don’t know what the requirements are, they’re frightened. They know what 
they went through [but] they don’t know what’s important and what’s not,” Martha explained, 
sometimes causing the applicants to jump forward and backward in time as they narrate their lives. 
“Depending on their culture,” Martha told me, asylum seekers may not realize that “I don’t need 
your grandfather’s history. I don’t need to know what they’re doing to your people. I need to know 
what they did to you, and who did it, and why.” For applicants who see themselves less as 
individuals and more as members of a family and community group, explaining the full extent of 
their experience in a chronological fashion would require contextualization that the asylum process 
simply does not have the capacity to permit.  
 
Making the Familiar Strange: Dislocating Culturally-Bound Experience through Narrative 
 

Mary endured almost daily physical and sexual abuse from her husband in Nigeria. 
Recounting her experiences to me, she shrugged and explained, “I got married and I was told that 
the man has a higher hand. Whatever he says is final.” Because of the cultural normalization of 
male dominance and abuse, Mary had a hard time finding support. Even the local police to whom 
on several occasions she reported her injuries, including broken bones, saw her struggle as a 
“family matter” and believed “[y]ou don’t need to bother husband and wife.” For years, she hid 
small amounts of money until she had finally saved enough to sneak to the airport with her children 
and fly to the United States. When she arrived, the immigration officer she encountered asked her 
why she hadn’t left her husband earlier. “I told him that I didn’t know any better, I didn’t know 
what to do. First of all, I didn’t even know I was being molested. I didn’t even know I was going 
through it back then. I thought it was a normal thing because of what we’re told.” Mary’s story 
points to a serious challenge facing asylum applicants: local cultural norms may affect the ways 
applicants both understand and narrate their experiences in ways that threaten to have minor to 
significant negative impacts on the outcomes of their legal cases.  

In some cases, human rights violations and other persecutorial practices become so 
normalized and naturalized that applicants may not mention them when they apply for asylum, 
even if these parts of their experience would be the most likely details to lead them to an approved 
case. For example, after the successful outcome of her own case, Aisha, who speaks six languages 
fluently, began working as an interpreter for asylum cases involving other African women, many 
of whom who have experienced female genital mutilation, or FGM. Aisha told me,  

 
Depending on some stories, like the FGM, like you see [women] remorseful 
to bring it out, because some of them feel like the FGM sometimes, they 
preach that it’s sacred, you don’t have to tell other people about it, 
[especially] people that did not go through the process. So, sometimes 
people, they still have that [idea] in them, so they kind of hold back a little 
bit.  
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While talking to a stranger about gruesome physical violence that one has encountered 
because of one’s biological sex is a daunting hurtle on the way to protection, it is imperative to the 
asylum process that survivors of FGM overcome the belief in the practice’s cultural “sacrality” and 
describe it instead as a form of torture. Existing research has shown that such internalization is 
common in cases of abuse, even when the abused party would not tolerate the same behavior 
directed toward a hypothetical other (Acevedo, 2008; Hlavka, 2014). As Aisha articulated 
succinctly, this is especially true of applicants whose persecution was longstanding: “Because this 
is what you survived all your life, you tend to even think it’s normal.”  

When the persecution that individuals face begins to feel natural rather than unusual, it can 
take a good bit of work for an individual to defamiliarize what happened to them so that they can 
talk about it plainly. Amelia Wilson, a staff attorney at the Immigrants’ Rights Clinic at Columbia 
University, told me she has encountered several cases of persecution that had come to seem so 
normal to her clients that it was difficult for her to convince them of the necessity of talking about 
these events during their asylum process. In one recent case, Amelia represented a young woman 
who was raped by her father at a young age and later physically and sexually abused by her 
husband. But when Amelia quizzed the client with some questions that were likely to be asked 
during her asylum hearing—“What’s the worst thing that ever happened to you?” and “Have you 
ever suffered harm in the past?”—her client did not even mention this abuse. Instead, she would 
answer by talking about the hardship that a miscarriage had caused her. “It was so heartbreaking,” 
Amelia told me. “She would identify other things that weren’t that she was beaten mercilessly by 
her husband on a daily basis, or that her father had raped her.” Although Amelia did eventually 
convince her client of the necessity of communicating these realities during her hearing, it pains 
her to think about the many survivors who keep such experiences quiet. “I think a lot of the women 
who have suffered DV [domestic violence] at the hands of their husbands, they haven’t seen it 
themselves as persecution,” she shared. “It’s so normalized in certain cultures that men would beat 
their wives…They’ve internalized their own subjugation.”  

The internalization of persecution is not limited to survivors of domestic violence, though 
it is perhaps most well documented in this population (Wood, 2001). Amelia has also represented 
several applicants who applied for asylum on the basis of persecution they experienced as a result 
of social attitudes toward their homosexuality. In one such current case, she explained, the client 
“talks about [their] own sexuality in a way that is shameful, [which] has acted adversely to their 
credibility because they use terminology that we don’t use to talk about them, that makes it sound 
like they’re even homophobic.” Amelia remembers another client who always referred to himself 
as “a gay.”  

 
He won’t say, “I’m gay.” He’s like, “I’m a gay,” or say, “Well, I am a 
faggot.” He’ll use derogatory terminology, but not in an empowering way 
like he’s reclaiming the word, but in a way like he’s just a person who is 
not worthy of fair treatment. He’ll justify things that have happened to him 
because of his sexual orientation.  

 
Having internalized prejudiced thoughts toward particular groups may lead asylum 

applicants to unintentionally undermine their own cases through the way they communicate about 
their identity.  

This can present a particular problem for asylum applicants when their practices of secrecy 
or internalized homophobia mean that they present themselves in ways that aren’t perceived by 
representatives of the government as legibly LGBT. Some applicants react to this pressure by 
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behaving in artificial ways based on stereotypes of sexual minorities (Heller, 2009). In a process 
so contingent on determinations of credibility, this can be a dangerous strategy. Indeed, some 
asylum processes revolve less around whether an LGBT applicant might have a credible fear of 
persecution than whether or not they actually are part of a sexual minority; even if they are believed, 
applicants who do not read as obviously LGBT to the asylum officer or immigration judge may be 
encouraged to simply continue hiding their sexuality in their nation of origin to avoid persecution 
(Carillo, 2010; Millbank, 2010). Further, as Carrillo (2010) has shown, beginning in the early 1990s 
“[t]he need to legally establish the immutability of homosexuality”—to have it be recognized by 
U.S. immigration officials as a fixed characteristic rather than a practice that applicants could be 
expected to change in order to remain safely in their nations of origin—recommended the adoption 
of an essentialist, biological understanding of sexuality that further obscures any cultural influences 
over an LGBT applicant’s actions and presentation (p. 446). These cases risk failing to draw 
sufficient attention to the ways individuals were persecuted on the basis of their membership in a 
particular social group. While a savvy attorney may be able to overcome this hurdle with clients 
by practicing with them ways of talking about their experiences of persecution, clients without 
representation may never get the chance. 

Existing trauma research complicates explanations about why an asylum seeker may 
verbally downplay the harms they experienced by showing how memory changes over time in 
response to both the context in which one is asked to recall an event and the status of one’s recovery 
from trauma. This work shows that rather than existing in individuals as static realities, “memories 
are continually reconstructed in accord with previous knowledge and experiences, attitudes, belief 
systems, and the conditions and context at the time of recall” (Dekel & Bonanno, 2013, p. 27). 
Individuals experiencing symptoms of PTSD when they recount a memory tend to recall more 
trauma than when they are not experiencing symptoms (Engelhard et al., 2008). Likewise, 
individuals whose experience of trauma leads to worse mental health outcomes become more 
accurate narrators of a traumatic event over time, while individuals who recover more readily 
modify their original narratives to be more benign, matching their progressive recovery (Dekel & 
Bonanno, 2013). It is clear how these cognitive realities may work against applicants within the 
U.S. asylum process and in international asylum processes—if an applicant’s mental recovery from 
traumatic events is inversely correlated to their ability to describe the severity of the persecution 
they faced, their resilience may ironically imperil the chances of a positive determination of 
credibility. 

Even when applicants are able and willing to describe the hardships they face, cross-cultural 
differences in the language they use to describe those hardships may inhibit their case. Jeff Chase, 
who after his time as an immigration attorney became an immigration judge, described this 
phenomenon to me clearly:  

 
It’s really important for the asylum seeker to realize that things that are 
commonly understood by them—that they might not feel they need to 
explain when talking to a member of their own family or a neighbor—when 
they talk to the credible fear asylum officer or immigration judge, [they] 
have to act like this person doesn’t know anything about where I come and 
how things operate there. So, if they’re going to say that, for example, their 
domestic partner was abusive to them or the gang was extorting money 
from them, they should really make sure to paint the full picture of how 
things operate there.  
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This problem is not unique to the United States; Maryns (2017) highlights how language 
itself holds meaning that might be locally bound rather than interculturally transferable. Her work 
shows how Belgium asylum interviews privilege common and local uses of English over 
international variants of the language in ways that fail to meet the communicative needs of 
incoming asylum seekers as they narrate their pasts. Uprooting the normalcy of some culturally-
bound terms, Judge Chase suggests, can help to address this problem and bolster one’s case; 
however, for the reasons the narrators in this project have already described, painting a “full 
picture” as he recommends is difficult. Lived experiences that seem implausible within an 
immigration judge’s cultural framework may be particularly difficult for asylum seekers to prove, 
even if those experiences are commonplace and unremarkable in the asylum seeker’s former social 
context. This reality confirms and underscores Smith-Khan’s (2017) assertion that asylum 
narratives are not authored by asylum seekers alone; they are co-constructed by the interviewing 
officer who both directs the conversations and overlays their own cultural understanding onto the 
applicants’ words. Considering that Smith-Khan’s perspective is from the Australian asylum 
process, Maryns’ is from Belgium, and Judge Chase’s reflections are about the U.S. asylum system, 
makes clear that this communicative challenge is endemic to international asylum processes that 
span continents rather than specific to one particular national context.   

Moreover, an asylum applicant and an agent of the government may operate on differing 
definitions for words that describe social realities. The burden to ensure clear interpretation of such 
words falls to the asylum seeker, who may be unaware that a discrepancy even exists. Judge Chase 
offered an illustrative example: “Someone coming from a small-town American viewpoint hears 
the word ‘gang,’ and they might think of some teenagers that hang out on a corner that bother 
people walking by.” Many cases he heard during his time on the bench involved highly organized 
and dangerous groups such as MS-13 and Mara 18 that act, he explained, “as de facto governments 
in the areas that they live. They’re controlling basically armies where they’re having billions of 
dollars in cash flow from drug sales and extortion, where their reach is international, where they’re 
carrying out functions that would normally be associated with governments.” In the case of 
attempting to find relief from persecution of a gang that matches this description, an asylum seeker 
would need not only to recognize a likely difference in the way gangs are defined in these contexts, 
but also clearly and convincingly demonstrate the gang’s scope and threat.  

Much as government recommendations for dealing with asylum seekers from different 
backgrounds may seek to standardize interactions between asylum officers or immigration judges 
and asylum seekers, it is down to the individual governmental representative to reach their own 
conclusions about credibility and deservingness. One metric for the randomness with which these 
assessments are made is the wide disparity in outcomes from one immigration court—or one 
immigration judge—to another. From fiscal years 2014 to 2019, of the five immigration courts that 
handled almost 50% of asylum cases, denial rates ranged from 26% (New York) to almost 92% 
(Houston). Over that same period, two immigration judges denied 100% of the cases they ruled on, 
while ten others denied fewer than 10% (TRAC Reports, 2020). 

Because every case hinges on immigration judges’ interpretation of applicants’ narratives 
of their experiences and the relationship of those experiences to immigration law, the U.S. State 
Department provides country condition reports for use by officers and judges trying to paint the 
bigger picture of life in any given country (U.S. Department of State, 2019). While the State 
Department assures users that these reports are diligently researched and their contents approved 
by a number of area experts, Amnesty International (Demant, 2018) has charged that the reports in 
recent years have in fact been altered by a “unprecedented and alarming level of politicized editing 
by the Trump administration that undermines the credibility of the reports.” Likewise, Human 
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Rights Watch (Gramer, 2018) accused the 2017 reports of containing “massive omissions” that 
threaten to undermine the perceived credibility of asylum applicants. Of course, even the most 
well-intentioned and thoroughly researched country condition reports cannot account for the 
experiences of every citizen; applicants whose experiences of persecution fall outside the norm for 
a given country may have an even more difficult time proving their case (see Akin, 2017). 

Sometimes even mundane and barely perceptible differences in culturally-bound ways of 
describing a memory directly affect a case. These differences are supported by research in cognitive 
neuroscience; everything from the age of a person’s earliest memory to the emphasis a memory 
puts on the self or the community to the specificity and detailedness of autobiographical memories 
has been shown to vary from culture to culture (Nelson, 2010; Wang, 2001, 2016). Elizabeta 
pointed out that even something as banal as differences in the way distances are measured from 
one culture to the next can cause misunderstandings in an asylum case. She remembers that in the 
first asylum case she ever represented, there was a “misunderstanding of distance based on the fact 
that that individual is from a country who uses the metric system,” she remembers. Although such 
a difference seems minor compared to the earlier illustrations in this section, Elizabeta pointed out 
that because officers and judges are trained to look for even minor discrepancies in narratives as 
signals of the possibility of fraud, even a small culturally-rooted misunderstanding might have a 
big impact. “There are so many little things that could be a critical fact that if you don’t have [an] 
advocate next to you, [who is] taking notes, monitoring, making sure, going through the testimony, 
going through the facts, aligning all those things,” she told me. Cultural norms big and small 
permeate asylum cases in ways both visible and invisible. 

 
Conclusions 
 

Asylum is in a state of crisis, underlining the need for a better understanding of how asylum 
seekers’ communication styles, narrative ability, and culturally-bound behaviors during their legal 
process may advance or threaten the potential for a successful outcome. The problems that result 
from the presence of differing cultural norms in the asylum process have no easy solution. These 
pressures mounted as the former Trump administration used the COVID-19 pandemic as a lever to 
instate even stricter asylum policies, summarily turning arrivals at the southern border back to 
Mexico while continuing to hold asylum seekers in detention centers—congregate settings in which 
the risk of spreading the virus is highest.  

Even in the midst of the current dire climate, there are many attorneys, asylum 
psychologists, immigration officers, and judges who believe in the universal human right to seek 
asylum and have demonstrated creative adaptability and compassion toward asylum seekers. In her 
experiences accompanying clients to court to provide psychological evaluations, Dr. Akinsulure-
Smith recalls instances where judges recognized how difficult verbal testimony would likely be in 
a particular case, and chose mercifully not to require the applicant to recount the graphic details in 
the courtroom. She told me, “I’ve been with people who’ve had really empathetic judges who’ve 
said, ‘You know what? I’ve read the affidavit. I read this woman’s statement, she went through all 
these rapes. We don’t need to go through the details, let’s just move along.’” Sparing the applicant 
from retelling the painful details of her story after she had already recounted it multiple times for 
her attorney and the pro-bono psychiatrist attending her case, this judge chose to prioritize her 
written testimony instead, demonstrating one means through which judges may sometimes be able 
to make use of different mediums of communication to mitigate the trauma of the asylum process. 

The current U.S. political climate weighs heavily on those working in support of the human 
rights of asylum seekers. Martha retired from her post as an asylum officer one year after Donald 
Trump took office as President. “I’d still be there if we had a different administration,” she told 
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me. “It just got too much. I can’t deal with him, separating families and throwing children in the 
cages. … I just felt beaten down by it. I think what the current administration is doing to these 
people is criminal.” Judge Chase retired in May 2017, and regularly speaks with other judges who 
are still on the bench. He shared that some have told him, “You have no idea how bad things are. 
You can’t even imagine. Whatever you can imagine, it’s 100 times worse.” The year he retired, 
Judge Chase founded The Roundtable of Former Immigration Judges, a group that has been 
outspoken about the harmful effects of the unprecedented attacks against the right to seek asylum 
the Trump administration has made, including limiting the types of claims eligible for asylum and 
requiring judges to process cases in less time than is necessary to give fair consideration to a case. 
Newly-retired judges regularly reach out to Chase’s group wanting to join. “The second they retire, 
I get to hear from them, and so many of them just come out so angry,” he explained. In an article 
reporting on the unusual number of immigration judges who retired early under Trump, Aleaziz 
(2019) details the policy changes that have undermined judges’ prior sense of authority to fairly 
judge asylum cases; many now feel like “cogs in a deportation machine, as opposed to neutral 
arbiters given time to thoughtfully analyze the merits of each case,” Aleaziz reports. When the 
individuals who are determined to uphold the universal right to asylum are driven from the job by 
policies they feel they cannot ethically uphold, more room opens up for governmental asylum 
personnel who do not question the threat to human rights the current system invites. 

In this work, I have shown how the parameters required by the asylum application and 
interview/hearing process do not account for culturally specific ways of remembering and 
storytelling, and how discrepancies in definitions and the cultural normalization and internalization 
of persecution leads asylum applicants to communicate in ways that may threaten their cases. 
Asylum seekers must navigate a series of perpetual communicative double binds. The stylistic and 
rhetorical confines of the communicate interactions that stand between an applicant and protection 
from persecution leaves applicants at a remarkable disadvantage from the start; the current legal 
system exacerbates rather than mitigates these communicative challenges. Applicants are required 
to conform to descriptive and persuasive narrative conventions, and the goalposts move every time 
they have to communicate with a new individual agent of the US government. The extent to which 
this is true can only be determined by listening to those who have endured it. The narrators in this 
project illuminate the unique and unnerving result of the interaction of trauma with the 
communicative tenets of the U.S. asylum process. By drawing to the fore insights of the individuals 
who have been in the room when asylum decisions are rendered, this project suggests that the 
United States’ responsibility to process asylum seekers ethically and fairly requires greater 
attention to the role that communication and culture play in the search for legal protection. 
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Brief Overview of the New Regulatory Requirements

Regulatory Overview

01



Formal Complaint filed by a 
non-community member

Section 106.45 process not 
required

Formal Complaint filed by a 
Student, Applicant, or 

Employee

Conduct Alleged is Sexual Assault, 
Dating Violence, Stalking, Sexual 

Harassment (quid pro quo; Severe 
and Pervasive, objectively 

offensive, and denies access)

Conduct occurred on campus or off 
campus and, (1) incident occurred as a 
part of the institutions operations, (2) 

institution exercised substantial control 
over respondent, (3) incident occurred in 

a building owned or controlled by a 
recognized student organization.

Section 106.45 Process 
required

Conduct occurred off 
campus or outside of the 

United States.

Section 106.45 Process NOT 
required.

Conduct alleged includes 
sexual harassment that is 

severe or pervasive, or 
retaliation.

Section 106.45 Process not 
required

Jurisdiction



Investigations

NOTICE TO BOTH 
PARTIES

EQUAL 
OPPORTUNITY TO 

PRESENT EVIDENCE

TO HAVE AN 
ADVISOR OF 

CHOICE.

WRITTEN 
NOTIFICATION OF 
MEETINGS, ETC., 
AND SUFFICIENT 

TIME TO PREPARE.

OPPORTUNITY TO 
REVIEW ALL 

EVIDENCE, AND 
TEN DAYS TO 

SUBMIT A WRITTEN 
RESPONSE TO THE 
EVIDENCE PRIOR 
TO COMPLETION 
OF THE REPORT

REPORT 
SUMMARIZING 

RELEVANT 
EVIDENCE AND 10 

DAY REVIEW OF 
REPORT PRIOR TO 

HEARING



Hearings

Must be live, but can be 
conducted remotely

Standard of proof used 
may be preponderance of 
the evidence or clear and 

convincing; standard must 
be the same for student 
and employee matters

Decision maker determines 
relevancy of questions and 

evidence offered

Cross examination must be 
permitted and must be 
conducted by advisor of 

choice

Written decision must be 
issued



Appeals

Appeals for all parties on the following basis:
• Procedural irregularity affected the outcome;
• Newly discovered evidence that could affect the outcome;
• Title IX personnel had a conflict of interest or bias that affected 

the outcome; or
• Others, as determined by the school.



Training Requirements
Title IX Coordinators, Decision Makers, and Facilitators of Informal Resolution

• Training on the definition of sexual harassment
• The scope of the institutions program or activity
• How to conduct an investigation and grievance process
• How to serve impartially

Investigators
• Issues of relevance
• How to create an investigation report that fairly summarizes relevant evidence

Decision Makers
• Technology being used at a live hearing
• Issues of relevance of questions and evidence



And their application to the investigation and 
adjudication of campus sexual misconduct reports.

Trauma-Informed Practices

02



What do we 
mean when 

we say 
“trauma-

informed”?

An understanding of the impact 
that a traumatic event may have 
on brain function and a person’s 
ability to record and recall the 
event.



Why is it 
important to be 

“trauma-
informed”?

Informs how we 
engaged with 
folks

Seek to 
minimize 
further harm

Informs how we 
conduct our 
investigations

The 
questions we 
ask

How we 
receive the 
information 
provided



But 
seriously, 
why is this 
important?



Historically, the seemingly inconsistent behaviors 
that frequently accompany disclosures of sexual 
assault and interpersonal violence result in the belief 
that the reporting party is being dishonest. 

Inconsistencies
Lack of Detail
Non-Linear
Fragmented

New Information

Deception
False Report

Regretted Sex
Not Prove-able



CASE CLOSED.



An understanding of trauma provides another 
explanation of these seemingly inconsistent behaviors.

Inconsistencies
Lack of Detail

Non-Linear
Fragmented

New 
Information

Deception?
Trauma?

Other 
(alcohol)?

Investigation 
Continues



This is 
essential to a 

fair and 
thorough 

investigation.



Trauma 
informed 
interview 

techniques 
may:

• Allow the interviewee to recount the 
experience in the manner in which the 
trauma was experienced;
• Enhance a reporting party’s ability to 

recall;
• Result in more information about the 

experience;
• Reduce the potential for false 

information.



Without trauma 
informed 
training and 
knowledge, 
those 
conducting the 
process risk: 

• Conducting the process with bias 
• Prematurely concluding, without 

conducting a thorough 
investigation or inquiry, that the 
reporting individual is lying and 
that no investigation is needed;
• Causing further trauma;
• Jeopardizing future reporting. 



The Essentials of a Thorough Investigation

Conducting Trauma-Informed 
Investigations
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Essential 
steps of an 
investigation

Intake

Initial interview

Notice of formal investigation

Evidence Collection

Report writing



Initial 
Intake, 
Notice, and 
Interviews



Prior to the 
Intake/Interview

Inform the person of their right to 
have an advisor present

Secure an appropriate meeting 
location

Allow for enough time to conclude 
the meeting

Prepare yourself for the meeting



Intake and Interview Objectives

Connect

Build rapport

Build trust

Empower

Listen

Safety 
Assessment

Physical and Emotional 
Safety of the Victim

Safety of the Community

Safety of the Accused

Services

Advocates

Police/Campus

Medical care

Interim action

Evidence 
Preservation

Text Messages

Photographs

Names and contact info 
for witnesses



Set 
Expectations

• That you are neutral
• That you will listen, what they are saying 

is important to you
• That you will keep the information they 

share private
• What you will do with recording/notes
• That you may have to ask difficult 

questions
• Patience, respect, and appreciation

What they 
should 

expect of 
you

• Honesty
• That they will seek clarity if needed (give 

them permission to do so)
• That they wont guess or fill in blanks

What you 
expect of 

them



The importance of empowerment and 
the power of empathy

An investigator must 
make the person being 
interviewed feel safe, in 
control, and supported.

This will lead to feelings 
of safety and trust and 

will result in a more 
cooperative subject.

The subject will be 
able/willing to 

remember and share 
more information

Increased evidence 
collection and quality

More accurate 
investigatory findings



Start the interview by eliciting a narrative…

Where would 
you like to 
begin? Start where you 

are comfortable 
and share what 
you are able to 
remember.What are 

you able to 
tell me about 
your 
experience?



Next…

Is there 
anything else 
you can share 
about…?

Help me 
understand…

Can you tell 
me more 
about…?

Interview for 
clarification

Do Ask:

Leading 
questions.

Questions 
that blame.

Questions 
that imply 
doubt.

Interrogation

Avoid:

Ask questions that are intended to clarify and more deeply explore 
the information and details provided by the victim in their narrative.



Capture the Entire Experience

Before 
• How did they meet?
• Prior relationship?
• What they did in the hours prior?
• Pre-assault communications

During
• Solicit details about the physical 

contact
• The interviewees physical and 

emotional reactions
• Their sensory experience

After
• Post assault communications
• Changes in behavior
• Changes in pre-assault relationship



\Developing an 
Investigative 
Strategy



The Process: Developing an Investigative 
Strategy

Develop Strategy to Collect Evidence

Identify Potential Evidence

Identify Witnesses

Develop a timeline

Receive Report



Prior History
• Between the 

Parties
• Of the Parties

Pre-Assault 
• Pre-Meditation
• Manipulation
• Attempt to 

Isolate

Assault
• Consent 
• Type of Contact

Post Assault
• Behaviors
• Communications

Investigation Timeline



Identify and Interview Witnesses
Interview Objectives 

Connect
Build rapport

Build trust

Empower

Listen

Safety Assessment
Physical and Emotional Safety 

of the Victim

Safety of the Community

Safety of the Accused

Services
Advocates

Police/Campus

Medical care

Interim action

Evidence Preservation
Text Messages

Photographs

Names and contact info for 
witnesses



The importance of empowerment and the 
power of empathy

An investigator must 
make the person being 
interviewed feel safe, in 
control, and supported.

This will lead to feelings 
of safety and trust and 

will result in a more 
cooperative subject.

The subject will be 
able/willing to 

remember and share 
more information

Increased evidence 
collection and quality

More accurate 
investigatory findings



Your approach to interviewing 
the Respondent and the 

witnesses should mirror your 
approach to interviewing the 

Reporting Individual.



Evidence 
Collection and 
Assessment



Evidence

Black’s Law Dictionary

Something (including testimony, documents, 
tangible objects) that tends to prove or 

disprove the existence of an alleged fact; 
anything presented to the senses and 
offered to prove the existence or non-

existence of a fact.

Black’s Law Dictionary



Types of 
Evidence

Black’s Law Dictionary

Direct Evidence

Evidence that is based on personal knowledge 
or observation and that, if true, proves a fact 

without inference or presumption.

Circumstantial Evidence

Evidence based on inference and not on 
personal knowledge or observation.

Corroborating Evidence
Evidence that differs from but strengthens or 

confirms what other evidence shows



Non-Testimonial Evidence

Text Messages Social Media 
posts

Social Media 
Communications Emails

Surveillance Videos Photographs
Police Body 

Camera 
Footage

Swipe Records Medical 
Records Phone Records Audio 

Recordings



Compilation of Evidence

10-day review of ALL evidence Investigation Report 
summarizing relevant evidence

10-day review of report



Coordinating and Conducting Hearings

Trauma-Informed Hearings 
in a Post Regulation World

04



The “Title IX” Hearing
A “Title IX” Hearing is a College Process
A “Title IX” hearing is an administrative process used to determine whether or not 
a College/University policy has been violated, and if so, what actions will be 
taken to address the violation.

A “Title IX” Hearing  is Not a Criminal Proceeding
A “Title IX” hearing is not a criminal proceeding. Although there are elements and 
characteristics in these hearings that are similar to a criminal proceeding, these 
administrative hearings need not (and probably should not) follow the same 
processes or procedures as a criminal hearing. Moreover, these hearings do not 
establish whether a crime was committed.



Purpose of the Hearing
Why does it 

matter?

Review and 
Assess 
Facts

Make 
Findings of 

Fact

Determine 
Responsibility
/ Findings of 

Responsibility

Determine 
Sanction 

and 
Remedy



The Essential Elements of All Hearings

Clear Procedures

Due/Fair Process

Fair, Equitable, and Neutral

Consistency

Trauma Informed

Well Trained Personnel



Clear 
Procedures

Due 
Process

Fairness

Equity

Consistency

Trained 
Personnel



Clear Procedures
The Process

• Pre-hearing process, submission of evidence, opening statements, 
examination, closing statements, findings, impact statements, etc.

The Players
• The roles of all participants

The Evidence
• Relevancy, exclusions, timing of submission, etc.

The Outcome
• Deliberations; Notice; manner and method communicated.



Hearing Participants
the person bringing the complaintComplainant

the person against whom the complaint has been filedRespondent

will conduct cross examination; role varies depending on schoolAdvisor
role varies depending on when in the process the hearing occurs and 

responsibility of the officer Adjudicator(s) or Panelist(s)

summarizes the investigation, answers questionsInvestigator

present in the room only when answering questionsWitnesses
coordinates all aspects of the hearing, ensures a fair and equitable hearing 
process, acts as a resource for all participantsHearing Coordinator/Officer

assists with the logistical coordination of the people, the space, technology, 
etc.Administrative Staff



ØOversees the Process
ØMaintains order/decorum
ØSupports the panel
ØMakes rulings
ØVoting or non-voting
ØWrites the decision
ØConsistently serves in this role

The Players
The Coordinator/ Chair



ØFact finders
ØNumber of panelists?
ØComposition?
ØMakes the finding
ØUnanimous?
ØPool?
ØRecruitment and retention

The Players
The Panel



ØWill conduct examination/cross
ØRoles 
ØTraining/Qualifications
ØCommunicating their role
ØEnforcing their role

The Players
Advisors/Support Folks



Hearing Personnel
• Review of Investigation Report
• Evidentiary Decisions
• Preparation Meetings

• Questions
• Issues to explore

• Review of relevant training 
materials

The Parties
• Submission of Evidence
• Receipt and Review of 

Evidence
• Response Submissions
• Submission of Questions
• Preparation of Opening 

Statements

The Process
Pre Hearing



The Process

ØPermissible content
ØPre-Submission
ØWord or time limit
ØMethod of delivery

ØIn writing?
ØOral?
ØBoth?

Opening, Closing, and Impact Statements



The Process
Testimony

• Remotely
• Behind a screen

How the 
parties/witnesses 
will participate?

• Order of Examination
• Rulings on question
• Documentation of rulings

Questioning



Assessing Various Types of Evidence

Evidence Review

05



The Evidence
• Timing of Submission
• Prior to the hearing?
• At the hearing?

• Evidentiary Rules?
• Evidentiary Rulings
• Who makes these?

• Exclusions
• Character evidence
• Prior bad acts
• Mental health history
• Prior sexual history



Evaluating the Evidence

What weight, if any, should it be given?
Weight is determined by the finder of fact!

Is it credible?
Is the evidence worthy of belief?

Is it authentic?
Is the item what it purports to be?

Is it relevant?
Evidence is relevant if it has a tendency to make a material fact more or less likely to be true.



Never assume that an 
item of evidence is 

authentic. 

Ask questions, request 
proof.

Investigate the 
authenticity if necessary. 

Assessing Authenticity
Investigating the products of the Investigation



Assessing 
Credibility

No formula exists, but consider the following:
• opportunity to view
• ability to recall
• motive to fabricate
• plausibility
• consistency
• character, background, experience, and training
• coaching
• Your own bias and limited experience



The Outcome

Deliberations

Written Findings/Notice of Outcome

Method of Delivery of Notice of Outcome

Timing of Notice of Outcome



Chantelle Cleary, J.D.
SENIOR CONSULTANT
chantelle@grandriversolutions.com



IMPLEMENTING A TRAUMA-INFORMED APPROACH

C I V I L I A N  S E CU R I TY,  D E M O C RAC Y,  A N D  H U M A N  R I G H TS

Survivors of human tra!icking have o"en endured a degree of trauma significant enough to have lasting psychological and physical e!ects.  
To appropriately support survivors, a trauma-informed approach should be incorporated across all anti-tra!icking e!orts, including 

during the criminal justice process and while providing victim services. It is also critical to use a trauma-informed lens when carrying out 
prevention strategies and when engaging with survivors in the context of public awareness activities and media reporting.  

Trauma is an emotional response to a terrible event. Most people have experienced some degree of trauma over the course of their lives, but 
every person responds to a traumatic event di!erently. A range of stress responses may be exhibited a"er experiencing a traumatic event; 
many individuals recover without lasting consequences while others experience long-term e!ects, including depression, post-traumatic 
stress disorder, and suicidal ideation.

Survivors of tra!icking o"en experience complex trauma, which is the exposure to multiple traumatic events, o"en of an invasive, interpersonal 
nature, with wide-ranging and long-term e!ects. Tra!icking survivors also frequently have experienced polyvictimization, where they endure 
multiples types of victimization or community violence—including emotional, physical, or sexual abuse from various actors. Research 
indicates complex trauma changes how one thinks, what one thinks about, and the brain’s ability to store and make memories, experience 
healthy attachments, and develop trust.  

Trauma disrupts the rational thought process and impairs the ability to handle stress, perceive when a threat is in the past, and manage 
emotions. Victims o"en experience re-traumatization when they are “triggered” or have flashbacks or intrusive thoughts that replicate 
the experience of their initial trauma. A survivor who may appear to be uncooperative, combative, or di!icult could be experiencing such 
overwhelming symptoms related to trauma. A sense of stability and security must be attained before the individual can be expected to 
engage constructively with any systems or services. It is also important to recognize that maladaptive behaviors, including risky behaviors 
such as drug or alcohol abuse, can be part of an individual’s survival mechanisms.  

All those engaged in anti-tra!icking work must understand the vast impacts of trauma and incorporate a trauma-informed approach to 
their work to more e!ectively support victims of tra!icking. Law enforcement o!icials, prosecutors, service providers, and other allied 
professionals will likely observe a wide range of reactions related to trauma during the course of their work with survivors. Understanding 
the reason behind a survivor’s actions will contribute immensely to building rapport and trust, whether preparing a victim-witness for trial 
or providing appropriate services.   

Without a trauma-informed approach, criminal justice professionals and service providers may miss important cues and unintentionally re-
traumatize the individual. Personal safety and self-preservation are the primary focus of the tra!icking victim; concerned with basic matters 
of survival, victims may seem unresponsive or reluctant to engage. Many survivors may not self-identify as victims, and may even make initial 
statements that seem to protect the o!enders, or even run away from or avoid law enforcement and service providers who are trying to assist 
them.  Such realities require a greater investment of time, patience, and rapport-building than in traditional cases.   

Being trauma-informed is a strengths-based approach that is responsive to the impact of trauma on a person’s life. It requires recognizing 
symptoms of trauma and designing all interactions with victims of human tra!icking in such a way that minimizes the potential for re-
traumatization.  In particular, this approach emphasizes creating physical, psychological, and emotional safety and well-being to address the 
unique experiences and needs of survivors. It involves creating a safe physical space in which to interact with survivors as well as assessing 
all levels of service and policy to create as many opportunities as possible for survivors to rebuild a sense of control. Most importantly, it 
promotes survivor empowerment and self-su!iciency.  Victims of human tra!icking should be empowered with choice whenever possible, 

U N I T E D  STAT E S  D E PA RT M E N T  O F  STAT E



including the ability to determine whether to participate in the criminal justice process. They should also have access to services that promote 
autonomy and are comprehensive, victim-centered, and culturally appropriate. 

Additionally, tra!icking survivors share that one of the most important steps to being trauma-informed is to be survivor-informed.  A 
survivor-informed practice includes meaningful input from a diverse community of survivors at all stages of a program or project, including 
development, implementation, and evaluation.   Whenever possible, law enforcement o!icials, prosecutors, service providers, and other 
allied professionals should solicit feedback from survivors on organizational policies and programming.  Survivors should also be involved 
in evaluation activities, focus groups, and other e!orts to assess the e!ectiveness of service delivery.  Moreover, when sought out to provide 
input or consultation, survivors should be paid for their expertise and time.

Below is a checklist developed by the Trauma Center at the Justice Resource Institute for implementing a trauma-informed approach across 
prosecution, protection, and prevention e!orts.  

O!ice to Monitor and Combat Tra!icking in Persons
www.state.gov/j/tip 
Washington, DC                   June 2018

CHECKLIST FOR A TRAUMA-INFORMED APPROACH TO INTERACTIONS WITH  
SURVIVORS OF HUMAN TRAFFICKING*

 »  Be aware if the individual appears shut down or disconnected; this may be a sign that the person is overwhelmed.

 »  Have materials available that may support regulation of a!ect and impulses during meetings, conversation, or testimony.

 »  Check in to make sure the survivor is hearing and understanding your statements or questions and provide  
frequent breaks.

 »  Be aware that changes in memory do not necessarily indicate falsehood or storytelling, but may be indicative of a  
trauma response.

 »  Try to hold interviews or other key conversations at a time when the survivor feels most stable and safe.

 »  Help break down tasks concretely; assume that even small tasks may feel overwhelming.  Support the survivor in 
accessing help with task completion.

 »  Focus on the facts of experiences, rather than getting caught up in the individual’s emotional response or perception  
of events in making determinations about criminality.

 »  Be aware of the o"en confusing nature of the individual’s relationships with the perpetrators; be conscious of not  
making assumptions. 

 »  Don’t take strong reactions personally; be very aware of managing your own emotional responses.  

 »  Provide opportunities for control and empowerment whenever possible.

 »  Be aware of the importance of physical as well as emotional supports.  

*  Adapted from Justice Resource Institute, Utilizing Trauma-Informed Approaches to Tra!icking-related Work. http://www.traumacenter.org/clients/
projectreach/H-O%20Trauma-Informed%20Case%20Study_final.pdf
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DUE PROCESS IN IMMIGRATION PROCEEDINGS 

I. DUE PROCESS 

A. Generally 

“Immigration proceedings, although not subject to the full range of 
constitutional protections, must conform to the Fifth Amendment’s requirement of 
due process.”  Salgado-Diaz v. Gonzales, 395 F.3d 1158, 1162 (9th Cir. 2005) (as 
amended); see also Grigoryan v. Barr, 959 F.3d 1233, 1240 (9th Cir. 2020); 
Gonzaga-Ortega v. Holder, 736 F.3d 795, 804 (9th Cir. 2013) (as amended); 
Vilchez v. Holder, 682 F.3d 1195, 1199 (9th Cir. 2012); United States v. Reyes-
Bonilla, 671 F.3d 1036, 1045 (9th Cir. 2012); Pangilinan v. Holder, 568 F.3d 708, 
709 (9th Cir. 2009) (order). 

“[O]ur immigration laws have long made a distinction between those 
aliens who have come to our shores seeking admission ... and those 
who are within the United States after an entry.”  Leng May Ma v. 
Barber, [357 U.S. 185, 187] (1958).  Aliens “who have once passed 
through our gates, even illegally,” are afforded the full panoply of 
procedural due process protections, and “may be expelled only after 
proceedings conforming to traditional standards of fairness.”  
Shaughnessy v. United States ex rel. Mezei, [345 U.S. 206, 212] 
(1953).  But those, … , who have never technically “entered” the 
United States have no such rights.  Id.  For [those who have never 
technically entered], procedural due process is simply “[w]hatever the 
procedure authorized by Congress” happens to be.  Id. (internal 
quotation marks omitted); see also Landon v. Plasencia, [459 U.S. 21, 
32] (1982) (“[A]n alien seeking initial admission to the United States 
requests a privilege and has no constitutional rights regarding his 
application … .”). 

Angov v. Lynch, 788 F.3d 893, 898 (9th Cir. 2015). 

“[A]n alien in civil removal proceedings is not entitled to the same bundle of 
constitutional rights afforded defendants in criminal proceedings ... various 
protections that apply in the context of a criminal trial do not apply in a deportation 
hearing.”  Hussain v. Rosen, 985 F.3d 634, 642 (9th Cir. 2021) (quoting Valencia 
v. Mukasey, 548 F.3d 1261, 1263 (9th Cir. 2008)). 
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“A full and fair hearing is one of the due process rights afforded to aliens in 
deportation proceedings.  …  A court will grant a petition on due process grounds 
only if the proceeding was so fundamentally unfair that the alien was prevented 
from reasonably presenting his case.”  Gutierrez v. Holder, 662 F.3d 1083, 1091 
(9th Cir. 2011) (citations and quotation marks omitted); see also Grigoryan, 959 
F.3d at 1240; Rizo v. Lynch, 810 F.3d 688, 693 (9th Cir. 2016); Cano-Merida v. 
INS, 311 F.3d 960, 964 (9th Cir. 2002); Colmenar v. INS, 210 F.3d 967, 971 (9th 
Cir. 2000) (“[A]n alien who faces deportation is entitled to a full and fair hearing 
of his claims and a reasonable opportunity to present evidence on his behalf.”).  
Removing a noncitizen from the United States without any procedural safeguards 
of a formal hearing may result in a due process violation.  See Salgado-Diaz, 395 
F.3d at 1162–63 (“[F]ailing to afford petitioner an evidentiary hearing on his 
serious allegations of having been unlawfully stopped and expelled from the 
United States, aborting his pending immigration proceedings and the relief 
available to him at the time, violated his right to due process of law.”). 

The court reviews de novo claims of due process violations.  Grigoryan, 959 
F.3d at 1239; Liu v. Holder, 640 F.3d 918, 930 (9th Cir. 2011) (as amended); 
Ibarra-Flores v. Gonzales, 439 F.3d 614, 620 (9th Cir. 2006).  “The BIA’s 
decision will be reversed on due process grounds if (1) the proceeding was so 
fundamentally unfair that the alien was prevented from reasonably presenting his 
case, and (2) the alien demonstrates prejudice, which means that the outcome of 
the proceeding may have been affected by the alleged violation.”  Ibarra-Flores, 
439 F.3d at 620–21 (internal quotation marks and citations omitted); see also 
Grigoryan, 959 F.3d at 1240; Zetino v. Holder, 622 F.3d 1007, 1013 (9th Cir. 
2010) (en banc); Gutierrez v. Holder, 730 F.3d 900, 903 (9th Cir. 2013) (no due 
process violation); Dent v. Holder, 627 F.3d 365, 373 (9th Cir. 2010); Hammad v. 
Holder, 603 F.3d 536, 545 (9th Cir. 2010) (explaining that although the rules of 
evidence are not applicable to immigration hearings, proceeding must be 
conducted in accordance with due process standards of fundamental fairness); Shin 
v. Mukasey, 547 F.3d 1019, 1024 (9th Cir. 2008) (explaining that to successfully 
attack the conclusions and orders made during removal hearings on due process 
grounds “it must be shown that the proceedings were manifestly unfair and that the 
actions of the [immigration judge] were such as to prevent a fair investigation” 
(internal quotation marks omitted)). 

“Where an alien is given a full and fair opportunity to be represented by 
counsel, prepare an application for … relief, and to present testimony and other 
evidence in support of the application, he or she has been provided with due 
process.”  Vargas-Hernandez v. Gonzales, 497 F.3d 919, 926–27 (9th Cir. 2007).  
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See also Guan v. Barr, 925 F.3d 1022, 1032 (9th Cir. 2019) (“The Due Process 
Clause of the Fifth Amendment guarantees that aliens in removal proceedings have 
‘a full and fair opportunity to be represented by counsel, to prepare an application 
for ... relief, and to present testimony and other evidence in support of [that] 
application.’” (citation omitted)). 

Due process violations have been identified in cases where the IJ delegated 
his duties to develop an unrepresented applicant’s case to the government attorney, 
Pangilinan, 568 F.3d at 709–10, prevented full examination of the applicant, 
Colmenar, 210 F.3d at 972, the IJ stood in moral judgment of the applicant, Reyes-
Melendez v. INS, 342 F.3d 1001, 1007–09 (9th Cir. 2003), and where the IJ 
pressured an applicant to drop a claim for relief that he was entitled to pursue, 
Cano-Merida, 311 F.3d at 964–65.  The court also has concluded that a petitioner 
was denied due process where the petitioner was denied a continuance and 
limitations were placed on her testimony, thereby preventing petitioner from fully 
and fairly presenting her case.  Cruz Rendon v. Holder, 603 F.3d 1104, 1111 (9th 
Cir. 2010). 

Although noncitizens are entitled to due process of law, they “must in the 
first instance possess a liberty or property interest.”  Valencia-Alvarez v. Gonzales, 
469 F.3d 1319, 1330 n.13 (9th Cir. 2006).  If a noncitizen was never eligible for 
the discretionary relief sought, then he does not have a liberty or property interest 
that can be affected.  See id. (rejecting due process claim that 8 U.S.C. 
§ 1229b(d)(1)(B) as applied to petitioner’s case denied him due process because he 
was not eligible for discretionary relief, and thus had no liberty or property 
interest); see also Sandoval-Luna v. Mukasey, 526 F.3d 1243, 1247 (9th Cir. 2008) 
(per curiam).  The denial of discretionary relief cannot violate a substantive due 
process interest, because discretionary relief is a privilege created by Congress.  
See Lim v. Holder, 710 F.3d 1074, 1076 (9th Cir. 2013) (“Cancellation of removal 
is a form of discretionary relief which does not give rise to a substantive interest 
protected by the Due Process Clause.” (internal quotation marks and citation 
omitted)); Tovar-Landin v. Ashcroft, 361 F.3d 1164, 1167 (9th Cir. 2004) 
(voluntary departure); Munoz v. Ashcroft, 339 F.3d 950, 954 (9th Cir. 2003) 
(cancellation of removal).  However, note that violations of procedural due process 
and claims of ineffective assistance of counsel, “which are predicated on the right 
to a full and fair hearing, are not affected by the nature of the relief sought.”  
Fernandez v. Gonzales, 439 F.3d 592, 602 n.8 (9th Cir. 2006) (citation omitted); 
see also United States v. Ubaldo-Figueroa, 364 F.3d 1042, 1050–51 (9th Cir. 
2004) (concluding that petitioner was prejudiced by “the IJ’s unconstitutional 
failure to inform him that he was eligible for § 212(c) relief”). 
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B. Prejudice Requirement 

In addition to showing a due process violation, an applicant generally must 
show prejudice.  See Grigoryan v. Barr, 959 F.3d 1233, 1240 (9th Cir. 2020) (“To 
prevail on a due process challenge to deportation proceedings, [the Grigoryans] 
must show error and substantial prejudice.”); Gomez-Velazco v. Sessions, 879 F.3d 
989, 993 (9th Cir. 2018) (“As a general rule, an individual may obtain relief for a 
due process violation only if he shows that the violation caused him prejudice, 
meaning the violation potentially affected the outcome of the immigration 
proceeding.”); Padilla-Martinez v. Holder, 770 F.3d 825, 830 (9th Cir. 2014); 
Cano-Merida v. INS, 311 F.3d 960, 965 (9th Cir. 2002).  Cf. Lazaro v. Mukasey, 
527 F.3d 977, 981 (9th Cir. 2008) (explaining that prejudice is not necessary where 
agency action was ultra vires).  “An alien bears the burden of proving the alleged 
violation prejudiced his or her interests.”  Gutierrez v. Holder, 662 F.3d 1083, 
1091 (9th Cir. 2011).  Prejudice is shown where the violation potentially affected 
the outcome of the proceedings.  See Grigoryan, 959 F.3d at 1240 (“Substantial 
prejudice is established when the outcome of the proceeding may have been 
affected by the alleged violation.” (internal quotation marks and citation omitted)); 
Dent v. Sessions, 900 F.3d 1075, 1083 (9th Cir. 2018) (to show prejudice petitioner 
must show the outcome of proceeding may have been affected by the alleged 
violation) (internal quotation and citation omitted)); Gonzalez-Caraveo v. Sessions, 
882 F.3d 885, 894 (9th Cir. 2018) (due process claim failed where petitioners 
failed to demonstrate prejudice); Gomez-Velazco, 879 F.3d at 993; Cruz Rendon v. 
Holder, 603 F.3d 1104, 1109 (9th Cir. 2010); Cano-Merida, 311 F.3d at 965. 

“The standard does not demand absolute certainty … .”  Zolotukhin v. 
Gonzales, 417 F.3d 1073, 1077 (9th Cir. 2005).  An applicant “need not explain 
exactly what evidence he would have presented in support of his application, and 
[the court] may infer prejudice in the absence of any specific allegation as to what 
evidence [the applicant] would have presented.”  Cano-Merida, 311 F.3d at 965 
(internal quotation marks and citation omitted); see also Ching v. Mayorkas, 725 
F.3d 1149, 1156–57 (9th Cir. 2013) (“The prejudice standard does not demand 
absolute certainty; rather prejudice is shown if the violation potentially affects the 
outcome of the proceedings.” (internal quotation marks and citation omitted)); 
Zolotukhin, 417 F.3d at 1077; Colmenar v. INS, 210 F.3d 967, 972 (9th Cir. 2000).  
“‘To show prejudice, [a petitioner] must present plausible scenarios in which the 
outcome of the proceedings would have been different if a more elaborate process 
were provided.’”  Tamayo-Tamayo v. Holder, 725 F.3d 950, 954 (9th Cir. 2013) 
(quoting Morales-Izquierdo v. Gonzales, 486 F.3d 484, 495 (9th Cir. 2007) (en 
banc)) (discussing prejudice and concluding that petitioner failed to establish 
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prejudice where he failed to show outcome would have been different where no 
relief was available to him). 

Examples of cases where prejudice has been established include: Grigoryan, 
959 F.3d at 1240–41 (holding that IJ’s admission of and reliance on the record of 
investigation prepared by the DHS resulted in substantial prejudice); Salazar-
Gonzalez v. Lynch, 798 F.3d 917, 921 (9th Cir. 2015) (petitioner prejudiced by 
counsel’s deficient performance); Bondarenko v. Holder, 733 F.3d 899, 907 (9th 
Cir. 2013) (IJ violated due process in not allowing the petitioner a continuance to 
investigate a forensic report where the government did not provide a reasonable 
opportunity to investigate the report); Dent, 627 F.3d at 374–75 (concluding 
prejudice was plain where government failed to provide petitioner with documents 
contained in his Alien File that might show petitioner is a naturalized United States 
citizen); Cruz Rendon, 603 F.3d at 1111 (concluding procedural deficiencies may 
have affected the outcome of proceedings where IJ denied continuance and limited 
testimony); Cinapian v. Holder, 567 F.3d 1067, 1075–76 (9th Cir. 2009) 
(concluding petitioners were prejudiced where government failed to disclose DHS 
forensic reports in advance of the hearing or make the reports’ author available for 
cross-examination); Circu v. Gonzales, 450 F.3d 990, 994–95 (9th Cir. 2006) (en 
banc) (IJ failed to give petitioner advance notice of reliance on State Department 
country report containing disputable facts that were not in record); Yeghiazaryan v. 
Gonzales, 439 F.3d 994, 1000 (9th Cir. 2006) (BIA refused to consider new 
evidence submitted with motion to reconsider, and thereby compounded the harm 
of faulty translation at noncitizen’s IJ hearing, which “resulted in the IJ’s fatal 
misunderstanding of a dispositive moment” in the noncitizen’s testimony); Ibarra-
Flores v. Gonzales, 439 F.3d 614, 621 (9th Cir. 2006) (IJ refused to order the 
government to produce voluntary departure form for petitioner and outcome of 
proceedings “may have been affected if the requested discovery had been 
ordered”); Lopez-Umanzor v. Gonzales, 405 F.3d 1049, 1058–59 (9th Cir. 2005) 
(IJ violated due process in refusing to hear relevant expert testimony regarding 
domestic violence, where the testimony could have affected the IJ’s assessment of 
credibility); Salgado-Diaz v. Gonzales, 395 F.3d 1158, 1164 (9th Cir. 2005) (as 
amended) (“[T]he failure of the IJ to hold an evidentiary hearing prejudiced 
petitioner by denying him the opportunity to show he would never have been taken 
out of his deportation proceeding.”); Zolotukhin, 417 F.3d at 1077 (concluding 
outcome of case may have been different absent cumulative due process 
violations); Kaur v. Ashcroft, 388 F.3d 734, 737–38 (9th Cir. 2004) (IJ’s failure to 
allow petitioner’s son to testify as a corroborating witness resulted in prejudice); 
Reyes-Melendez v. INS, 342 F.3d 1001, 1008–09 (9th Cir. 2003) (IJ’s bias 
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prevented IJ from “considering, yet alone weighing, the impact” that the separation 
of the petitioner from his son would have on hardship); Agyeman v. INS, 296 F.3d 
871, 884–85 (9th Cir. 2002) (pro se noncitizen was prejudiced by IJ’s failure to 
explain adequately how to prove existence of marriage, and IJ’s failure to 
sufficiently develop the record); Cano-Merida, 311 F.3d at 965 (where IJ pressured 
noncitizen to drop asylum claim before developing facts, and made other decisions 
indicating he was not interested in hearing evidence or adequately explaining 
procedures, the “IJ’s conduct undercut the normal course of the proceedings,” and 
noncitizen demonstrated prejudice); Colmenar, 210 F.3d at 972 (noncitizen 
prejudiced by IJ preventing a full examination of the noncitizen and prejudging the 
noncitizen’s case).  See also United States v. Valdivia-Flores, 876 F.3d 1201, 1210 
(9th Cir. 2017) (in collateral attack of removal order, the court concluded that 
Valdivia-Flores was deprived of due process, and that he was prejudiced by his 
inability to seek judicial review of the underlying removal order). 

Examples of cases where prejudice was not established include: Gonzalez-
Caraveo v. Sessions, 882 F.3d 885, 894 (9th Cir. 2018) (due process claim failed 
where petitioners failed to demonstrate prejudice); Gomez-Velazco, 879 F.3d at 
996 (even if improperly denied the right to counsel during initial interaction with 
DHS officers, no showing that the denial prejudiced petitioner); Pagayon v. 
Holder, 675 F.3d 1182, 1191–92 (9th Cir. 2011) (per curiam) (even if there was 
agency error, petitioner failed to show prejudice); Bingham v. Holder, 637 F.3d 
1040, 1047 (9th Cir. 2011) (rejecting petitioner’s due process claim where 
petitioner failed to show that alleged unknowing waiver under the Visa Waiver 
Program resulted in prejudice); United States v. Ramos, 623 F.3d 672, 684 (9th 
Cir. 2010) (although court concluded that DHS violated Ramos’s right to due 
process, he suffered no prejudice where he was not eligible for the relief sought); 
Avila-Sanchez v. Mukasey, 509 F.3d 1037, 1041 (9th Cir. 2007) (even if there were 
some error resulting from different IJs presiding over portions of separate 
proceedings, petitioner failed to show prejudice); Ngongo v. Ashcroft, 397 F.3d 
821, 823–24 (9th Cir. 2005) (no prejudice where witnesses were presented in a 
different order than originally planned); United States v. Jimenez-Borja, 378 F.3d 
853, 859 (9th Cir. 2004) (although IJ’s failure to advise petitioner of available 
relief resulted in a due process violation, there was no prejudice because petitioner 
“could not plausibly demonstrate” eligibility for the relief); Simeonov v. Ashcroft, 
371 F.3d 532, 538 (9th Cir. 2004) (even assuming a due process violation there 
was no prejudice because petitioner not eligible for relief as a matter of law). 
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1. Presumption of Prejudice 

“Certain types of ineffective assistance entitle a petitioner to a rebuttable 
presumption of prejudice.”  Montes-Lopez v. Holder, 694 F.3d 1085, 1090 (9th Cir. 
2012).  For example, where counsel’s error deprives a noncitizen of appellate 
proceedings, there is a presumption of prejudice.  See Ray v. Gonzales, 439 F.3d 
582, 587 (9th Cir. 2006).  See also Salazar-Gonzalez v. Lynch, 798 F.3d 917, 921 
(9th Cir. 2015) (“When a lawyer’s error results in an alien being denied his right to 
appeal altogether, we apply a ‘presumption of prejudice.’”). 

If the noncitizen is entitled to a presumption of prejudice because she was 
deprived of appellate review, that presumption may be rebutted by the government.  
Siong v. INS, 376 F.3d 1030, 1037 (9th Cir. 2004); see also Rojas-Garcia v. 
Ashcroft, 339 F.3d 814, 826–28 (9th Cir. 2003) (applying presumption of 
prejudice, but denying petition for review because presumption was rebutted).  The 
presumption is not rebutted if the noncitizen can show plausible grounds for relief.  
Siong, 376 F.3d at 1037; Ray, 439 F.3d at 587.  To determine if the noncitizen has 
demonstrated plausible grounds for relief, the court looks to whether “the [IJ or the 
BIA] could plausibly have held that [the petitioner] was [eligible for relief] based 
on the record before it.”  Ray, 439 F.3d at 589 (internal quotation marks omitted). 

“[W]here … compliance with [a] regulation is mandated by the Constitution, 
prejudice may be presumed.”  Sanchez v. Sessions, 904 F.3d 643, 652 (9th Cir. 
2018) (internal quotation marks and citation omitted) (presuming prejudice where 
Coast Guard officers failed to abide by regulation that was promulgated for the 
benefit of petitioners, and mandated by the Constitution, in case concerning 
exclusionary rule). 

Examples of cases where prejudice was presumed include: Sanchez, 904 
F.3d at 652 (presuming prejudice where Coast Guard officers failed to abide by 
regulation that was promulgated for the benefit of petitioners, and mandated by the 
Constitution, in case concerning exclusionary rule); Salazar-Gonzalez v. Lynch, 
798 F.3d 917, 921–22 (9th Cir. 2015) (“To cause an alien to completely forfeit the 
right to appeal because of a totally mistaken view on the availability of other relief 
is an abdication of counsel’s duty.”); Ray, 439 F.3d at 588–89 (multiple attorneys 
failed to litigate alien’s case in timely fashion); Siong, 376 F.3d at 1038 (counsel 
failed to file a timely notice of appeal); Rojas-Garcia, 339 F.3d at 826 (counsel 
failed to file brief with BIA, resulting in summary dismissal of alien’s appeal); 
Dearinger ex rel. Volkova v. Reno, 232 F.3d 1042, 1045 (9th Cir. 2000) (counsel 
failed to file a timely petition for review). 
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“[I]n Montes-Lopez v. Holder, 694 F.3d 1085 (9th Cir. 2012), [the court] 
carved out an exception to the general rule requiring a showing of prejudice[, 
holding that where] an individual who is wrongly denied the assistance of counsel 
at the merits hearing[, prejudice is] conclusively presumed and automatic reversal 
is required.”  Gomez-Velazco, 879 F.3d at 993.  This is due to the difficulty in 
assessing the effect of the error.  See Gomez-Velazco, 879 F.3d at 993.  However, 
“not all violations of the right to counsel are treated as structural errors mandating 
automatic reversal.  If the right to counsel has been wrongly denied only at a 
discrete stage of the proceeding, and an assessment of the error’s effect can readily 
be made, then prejudice must be found to warrant reversal.”  Id. at 993–94 
(concluding that petitioner was required to show prejudice where he may have 
been improperly denied the right to counsel only during his initial interaction with 
DHS officers).  In Gomez-Velazco, there was no presumption of prejudice, where 
although petitioner may have been improperly denied counsel during initial 
interaction with DHS officers, he was able to consult with counsel before the 
removal order was executed, and the prejudicial effect could be assessed.  Id. 
(distinguishing the case from instances where counsel is precluded from 
participating in the merits hearing before an immigration judge).  The court in 
Gomez-Velazco assumed without deciding that petitioner’s right to counsel had 
been violated.  Id. at 992. 

“[W]hen ineffective assistance leads to in absentia removal, [the court has] 
‘followed the BIA’s usual practice of not requiring a showing of prejudice.’”  
Sanchez Rosales v. Barr, 980 F.3d 716, 720 (9th Cir. 2020) (quoting Lo v. 
Ashcroft, 341 F.3d 934, 939 n.6 (9th Cir. 2003)).  In Sanchez-Rosales, the court 
concluded that the “BIA erred by treating Petitioners’ failure to show prejudice 
caused by the alleged ineffective assistance as a basis for denying their motion to 
reopen proceedings[,]” because “[a] showing of prejudice is not required when 
ineffective assistance leads to an in absentia order of removal.”  980 F.3d at 718–
19 (ineffective assistance provided by a non-attorney notario). 

C. Exhaustion Requirement 

“The exhaustion requirement applies to claims that an alien was denied a full 
and fair hearing.”  Agyeman v. INS, 296 F.3d 871, 877 (9th Cir. 2002) (internal 
quotation marks and citation omitted). 

For a claim to have been exhausted, petitioner must have raised the claim 
before the agency such that the agency was sufficiently on notice of the claim, and 
it had an opportunity to pass on the issue.  Bare v. Barr, 975 F.3d 952, 960 (9th 
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Cir. 2020) (citing Zhang v. Ashcroft, 388 F.3d 713, 721 (9th Cir. 2004) (per 
curiam)).  Although a general challenge is insufficient, exhaustion does not require 
“the issue to have been raised in a precise form during the administrative 
proceeding. … Rather, the petitioner may raise a general argument in the 
administrative proceeding and then raise a more specific legal issue on appeal.”  
Bare, 975 F.3d at 960 (citations omitted) (holding that petitioner exhausted his 
legal claims before the BIA). 

A due process claim may be sufficiently exhausted even if the phrase “due 
process” is not used before the agency.  See Agyeman, 296 F.3d at 877–78 (due 
process claim was exhausted even though petitioner did not use phrase “due 
process violation” before the agency).  When a petitioner raises his claims before 
the agency pro se, the court will construe them liberally.  Id. at 878; see also 
Coronado v. Holder, 759 F.3d 977, 986 (9th Cir. 2014) (holding that ineffective 
assistance of counsel claims raised in pro se brief to BIA were sufficient to put 
BIA on notice of due process claim, but dismissing petition with respect to equal 
protection claim that was raised for the first time in the petition for review). Cf. 
Tall v. Mukasey, 517 F.3d 1115, 1120 (9th Cir. 2008) (concluding that petitioner’s 
claim that he was denied a full and fair hearing was not properly exhausted, where 
petitioner raised a different procedural claim before the BIA). 

“[T]he principle of exhaustion may exclude certain constitutional challenges 
that are not within the competence of administrative agencies to decide.”  Barron, 
358 F.3d at 678; see also Coyt v. Holder, 593 F.3d 902, 905 (9th Cir. 2010) 
(considering challenge to validity of 8 C.F.R. § 1003.2(d) because exhaustion 
doctrine does not bar review of a question concerning the validity of an INS 
regulation).  For example, substantive due process claims that the agency has no 
power to adjudicate need not be raised before the BIA.  See Morgan v. Gonzales, 
495 F.3d 1084, 1089–90 (9th Cir. 2007); see also Saravia-Paguada v. Gonzales, 
488 F.3d 1122, 1130 (9th Cir. 2007) (considering retroactivity challenge raising 
due process concerns, even though not exhausted), implied overruling on other 
grounds as recognized by Cardenas-Delgado v. Holder, 720 F.3d 1111 (9th Cir. 
2013); Garcia-Ramirez v. Gonzales, 423 F.3d 935, 938 (9th Cir. 2005) (per 
curiam) (“Retroactivity challenges to immigration laws implicate legitimate due 
process considerations that need not be exhausted in administrative proceedings 
because the BIA cannot give relief on such claims.”); but see Lee v. Holder, 599 
F.3d 973, 976 (9th Cir. 2010) (per curiam) (stating that petitioner’s apparent 
challenge to the validity of the regulations was not at issue, and that the court 
lacked jurisdiction because it was not exhausted).  Additionally, exhaustion is not 
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required where it would be “futile or impossible.”  See Singh v. Ashcroft, 362 F.3d 
1164, 1169 (9th Cir. 2004). 

D. Discretionary Decisions 

The court lacks jurisdiction to review an abuse of discretion argument that is 
merely recharacterized as a due process argument.  Torres-Aguilar v. INS, 246 
F.3d 1267, 1271 (9th Cir. 2001) (contention that the agency violated due process 
by misapplying facts to the applicable law did not state a colorable constitutional 
claim); Martinez-Rosas v. Gonzales, 424 F.3d 926, 930 (9th Cir. 2005) (same, 
post-REAL ID Act); see also Idrees v. Barr, 923 F.3d 539, 542–43 & n.3 (9th Cir. 
2019) (concluding that BIA’s decision not to certify ineffective assistance of 
counsel claim was committed to agency discretion, and that petitioner’s challenge 
to that decision did not present a colorable due process claim, where there was no 
legal or constitutional error asserted); Bazua-Cota v. Gonzales, 466 F.3d 747, 748–
49 (9th Cir. 2006) (per curiam) (order) (claim that BIA violated due process by 
failing properly to weigh equities before denying adjustment of status application 
was not a colorable constitutional claim). 

However, the court retains jurisdiction to consider both constitutional claims 
and questions of law raised in a petition for review of a discretionary decision.  See 
8 U.S.C. § 1252(a)(2)(D); see also Alvarez-Cerriteno v. Sessions, 899 F.3d 774, 
784–85 (9th Cir. 2018) (no jurisdiction to consider petitioner’s challenge to the 
denial of discretionary cancellation of removal, where petitioner failed to argue the 
IJ applied the wrong law, or failed to consider any relevant facts); Monroy v. 
Lynch, 821 F.3d 1175, 1177 (9th Cir. 2016) (recognizing that there was 
“jurisdiction to review colorable constitutional claims and questions of law raised 
in a petition for review of a discretionary denial of NACARA cancellation” but 
concluding no such colorable claims were raised); Bonilla v. Lynch, 840 F.3d 575, 
588 (9th Cir. 2016) (holding the court had “jurisdiction to review Board decisions 
denying sua sponte reopening for the limited purpose of reviewing the reasoning 
behind the decisions for legal or constitutional error”); Vilchez v. Holder, 682 F.3d 
1195, 1198 (9th Cir. 2012) (the court has jurisdiction to review constitutional 
claims, including due process claims, raised in a petition for review, however, 
lacks jurisdiction to review merits of discretionary decision to deny cancellation of 
removal); Tovar-Landin v. Ashcroft, 361 F.3d 1164, 1166 (9th Cir. 2004) (due 
process and equal protection challenges to voluntary departure regime); Munoz v. 
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the constitutional claim must be colorable.  See Torres-Aguilar, 246 F.3d at 1271.  
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“To be colorable in this context, the alleged [constitutional] violation need not be 
substantial, but the claim must have some possible validity.”  Id. (internal 
quotation marks and citation omitted); see also Martinez-Rosas, 424 F.3d at 930. 

A non-citizen’s conclusory assertion of a due process violation, without 
substantiation or any allegation of a specific due process violation, is insufficient to 
permit the court to exercise jurisdiction.  See Safaryan v. Barr, 975 F.3d 976, 989 
(9th Cir. 2020) (concluding that the court lacked jurisdiction to consider Safaryan’s 
challenges to the denial of the § 212(h) waiver, explaining that he failed to raise a 
cognizable legal or constitutional question concerning that determination, where 
there was only an unsubstantiated assertion of a due process violation was made in 
his brief). 

E. Examples 

1. Notice to Appear 

“The [Notice to Appear] served on an alien in removal proceedings must 
contain the nature of the proceedings against the alien, the legal authority under 
which the proceedings are conducted, the acts or conduct alleged to be in violation 
of the law, and the charges against the alien and the statutory provisions alleged to 
have been violated.”  Salviejo-Fernandez v. Gonzales, 455 F.3d 1063, 1066 (9th 
Cir. 2006) (citing 8 U.S.C. § 1229(a)(1)) (internal quotation marks omitted).  The 
court has held that “due process does not require inclusion of charges in the 
[Notice to Appear] that are not grounds for removal but are grounds for denial of 
relief from removal.”  Id. (rejecting petitioner’s claim that his due process rights 
were violated where he was denied relief from removal based on a conviction that 
was not alleged in the Notice to Appear as a ground for removal); see also United 
States v. Gomez, 757 F.3d 885, 899 n.9 (9th Cir. 2014) (“[E]ven when the NTA 
fails to include a reference to an aggravated felony, that omission would not bar the 
government from introducing such a conviction later in an immigration proceeding 
as a basis for the IJ to find an alien ineligible for voluntary departure.”).  Note that 
the court has held that the failure of the Notice to Appear to designate which 
subsection of the statute defining aggravated felony was applicable to the 
noncitizen did not deprive the immigration court of jurisdiction.  See Lazaro v. 
Mukasey, 527 F.3d 977, 980 (9th Cir. 2008). 

The court has held that that where a noncitizen is informed of the 
requirement to notify the government of a change of address, and then the 
noncitizen fails to do so, an in absentia order of removal does not violate due 
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process rights based on purportedly insufficient notice.  Popa v. Holder, 571 F.3d 
890, 897–98 (9th Cir. 2009) (concluding that where Notice to Appear was sent to 
petitioner, combined with hearing notice that was subsequently sent, petitioner was 
provided with required notice of time and place of removal hearing).  Note that the 
Supreme Court later held in Pereira v. Sessions, 138 S. Ct. 2105 (2018), that a 
putative Notice to Appear that fails to designate the time and place of a 
noncitizen’s removal proceedings is not a notice to appear under § 1229a, and does 
not trigger the stop-time rule ending the noncitizen’s period of continuous presence 
in the United States for purposes of cancellation of removal.  Id. at 2113–14. 

Proper service of a notice of hearing amending the date and time of a 
removal hearing, does not establish proper service of an amended notice to appear 
and the charges therein, where the amended notice to appear replaces the 
underlying factual allegations lodged against the noncitizen.  See Martinez v. Barr, 
941 F.3d 907, 923 (9th Cir. 2019).  In Martinez, the record provided no evidence 
that petitioner was served with the amended notice to appear, as required by 
regulation and due process.  Id. (explaining that although petitioner submitted a 
change of address form, the amended NTA included only petitioner’s former 
address, and the certificate of service section was not completed).  As such, the 
court held that the BIA abused its discretion in failing to reopen proceedings that 
had a facially apparent due process violation and granted the petition for review, 
remanding to the BIA with instructions to reopen the removal proceedings.  Id. at 
924. 

2. Notice of Hearing 

Due process requires notice of an immigration hearing that is reasonably 
calculated to reach the noncitizen.  See Khan v. Ashcroft, 374 F.3d 825, 829 (9th 
Cir. 2004); Flores-Chavez v. Ashcroft, 362 F.3d 1150, 1155–56 (9th Cir. 2004); 
Farhoud v. INS, 122 F.3d 794, 796 (9th Cir. 1997) (as amended).  If petitioners do 
not receive actual or constructive notice of deportation proceedings, “it would be a 
violation of their rights under the Fifth Amendment of the Constitution to deport 
them in absentia.”  Andia v. Ashcroft, 359 F.3d 1181, 1185 (9th Cir. 2004) (per 
curiam).  See generally Jones v. Flowers, 547 U.S. 220 (2006). 

A petitioner does not always “have to actually receive notice of a 
deportation hearing in order for the requirements of due process to be satisfied.”  
Farhoud, 122 F.3d at 796 (holding with respect to former 8 U.S.C. § 1252b(c)(1) 
that notice was sufficient where mailed to applicant’s last address).  See also Popa 
v. Holder, 571 F.3d 890, 898 (9th Cir. 2009) (“Popa’s right to due process was not 

https://www.westlaw.com/Document/I4933a3606a3711deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_897
https://www.westlaw.com/Document/I4933a3606a3711deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_897
https://www.westlaw.com/Document/Ic60a226f752611e89d59c04243316042/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic60a226f752611e89d59c04243316042/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_2113
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_923
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_923
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_924
https://www.westlaw.com/Document/I41902900fb4611e9ad6fd2296b11a061/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_924
https://www.westlaw.com/Document/Ibddc862d8b9e11d99dcc8cc3e68b51e9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_829
https://www.westlaw.com/Document/Ibddc862d8b9e11d99dcc8cc3e68b51e9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_829
https://www.westlaw.com/Document/I6ac9edd589fd11d9ac45f46c5ea084a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1155
https://www.westlaw.com/Document/I654e0721942a11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_796
https://www.westlaw.com/Document/I6ae8e78b89fd11d9ac45f46c5ea084a3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1185
https://www.westlaw.com/Document/I5aaa196cd4e411da8424c18ffedb8551/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I654e0721942a11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_796
https://www.westlaw.com/Document/N5F85CA10A35911D8B9DE9866EEAFC42E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4933a3606a3711deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_898
https://www.westlaw.com/Document/I4933a3606a3711deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_898


 
February 2021 E-13  

violated because the Immigration Court mailed notice of her hearing to Popa’s last 
provided address.”); Dent v. Sessions, 900 F.3d 1075, 1084 (9th Cir. 2018) 
(concluding due process claim failed where INS was not deliberately indifferent to 
petitioner’s adult application for citizenship; even though the INS sent one of the 
hearing notices to an outdated address and failed to follow several of its usual 
practices when petitioner was unreachable, the INS attempted to schedule several 
hearings for petitioner, but petitioner failed to update the INS with changes to his 
mailing address). Cf. Dobrota v. INS, 311 F.3d 1206, 1211–13 (9th Cir. 2002) 
(remanding where government’s efforts to provide petitioner notice were not 
reasonably calculated to reach petitioner because he reasonably relied on notice 
being provided to his attorney); Flores-Chavez, 362 F.3d at 1162–63 (holding that 
due process concerns counsel against accepting government’s position that 
regulations do not require notice of proceedings to be given to responsible “adults 
taking custody of minor aliens”). 

“Actual notice is, …, sufficient to meet due process requirements.”  Khan, 
374 F.3d at 829–30 (holding that a second notice in English was sufficient to 
advise petitioner of his hearing when petitioner had earlier appeared in response to 
a notice in English but reserving the question whether due process requires the 
government to provide translation at a master calendar hearing).  Cf. Sembiring v. 
Gonzales, 499 F.3d 981, 988–89 (9th Cir. 2007) (petitioner demonstrated 
nonreceipt of hearing notice for purpose of rescinding in absentia order). 

“[S]ervice of a hearing notice on an alien’s counsel, and not on the alien 
himself, may be a sufficient means of providing notice of the time and location of 
removal proceedings.”  Al Mutarreb v. Holder, 561 F.3d 1023, 1028 n.6 (9th Cir. 
2009).  Note that “serving a hearing notice on an alien, but not on the alien’s 
counsel of record, is insufficient when an alien’s counsel of record has filed a 
notice of appearance with the immigration court.”  Hamazaspyan v. Holder, 590 
F.3d 744, 749 (9th Cir. 2009). 

In Cruz Pleitez v. Barr, 938 F.3d 1141, 1142 (9th Cir. 2019), petitioner 
argued that he did not receive proper notice of the hearing because he was 16 years 
old at the time and no adult was served with the OSC.  The court held that the 
notice given to petitioner comported with both regulatory requirements and due 
process.  Id.  The court recognized that petitioner’s interest in receiving notice of 
proceedings was of grave importance, but that “the burden on the government 
outweigh[ed] the interest of never-detained minors over the age of 14, … who have 
filed an affirmative request for relief.”  Id. at 1147 (distinguishing Flores-Chavez 
v. Ashcroft, 362 F.3d 1150, 1153 (9th Cir. 2004), which held, when a minor is 
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detained for illegally entering the United States and then released into the custody 
of an adult relative, “the only reasonable interpretation of the regulations at issue 
requires that the [INS] serve notice to both the ‘juvenile’ ... and to the person to 
whom the regulation authorizes release.”). 

3. Hearing Date 

This court has found that an IJ’s unilateral advancement of a hearing date 
did not violate the noncitizen’s due process rights where a hearing was held and 
the noncitizen had the opportunity to argue on his behalf, was given an opportunity 
to explain the circumstances regarding a change in attorneys, and where he was 
given three months in which to file his applications for relief.  Mendez-Mendez v. 
Mukasey, 525 F.3d 828, 835 (9th Cir. 2008). 

4. Right to a Neutral Fact-Finder 

“A neutral judge is one of the most basic due process protections.”  Reyes-
Melendez v. INS, 342 F.3d 1001, 1006 (9th Cir. 2003) (internal quotation marks 
omitted).  Where an IJ fails to act as a neutral fact-finder, but rather as a partisan 
adjudicator, the noncitizen’s due process rights may be violated.  See Colmenar v. 
INS, 210 F.3d 967, 971 (9th Cir. 2000) (due process violation where “the IJ 
behaved not as a neutral fact-finder interested in hearing the petitioner’s evidence, 
but as a partisan adjudicator seeking to intimidate Colmenar and his counsel”); see 
also Jiang v. Holder, 754 F.3d 733, 741 (9th Cir. 2014) (noncitizen’s due process 
rights may be deprived when the IJ’s on-the-record view of the petitioner’s 
personal relationships prevented the IJ from acting as a neutral fact-finder); Reyes-
Melendez, 342 F.3d at 1006–09 (holding that due process required remand in 
suspension of deportation case where IJ was “aggressive,” “snide,” and accused 
applicant of moral impropriety and that IJ’s moral bias against petitioner precluded 
full consideration of the relevant hardship factors).  Cf. Rivera v. Mukasey, 508 
F.3d 1271, 1276 (9th Cir. 2007) (concluding that the IJ’s comments did not rise to 
the level of prejudgment or a due process violation and that petitioner failed to 
show “the IJ had a deep-seated favoritism or antagonism that would make fair 
judgment impossible” (internal quotation marks omitted)); Vargas-Hernandez v. 
Gonzales, 497 F.3d 919, 926 (9th Cir. 2007) (allegations of bias were undermined 
by the IJ’s professional behavior and the decision considered all issues raised by 
noncitizen).  “A petitioner must show that the denial of his or her right to a neutral 
fact-finder potentially affected the outcome of the proceedings.”  Arrey v. Barr, 
916 F.3d 1149, 1159 (9th Cir. 2019) (internal quotation marks and citation 
omitted). 
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An IJ’s pre-judgment of the merits of a noncitizen’s case has been held to 
violate a noncitizen’s due process rights.  See Zolotukhin v. Gonzales, 417 F.3d 
1073, 1075 (9th Cir. 2005) (due process violation where IJ’s pre-judgment, 
including the exclusion of the testimony of several key witnesses, led to the 
noncitizen not receiving a full and fair opportunity to present evidence on his 
behalf); see also Lopez-Umanzor v. Gonzales, 405 F.3d 1049, 1058–59 (9th Cir. 
2005) (concluding the petitioner’s right to due process was violated because “the 
IJ’s disbelief of Petitioner rested on personal speculation, bias, conjecture, and 
prejudgment” and the IJ refused to allow petitioner to challenge those views by 
presenting expert testimony); Cano-Merida v. INS, 311 F.3d 960, 964–65 (9th Cir. 
2002) (noncitizen deprived of neutral judge where IJ indicated that he had “already 
judged” the pro se noncitizen’s asylum claim); cf. Liu v. Holder, 640 F.3d 918, 
930–31 (9th Cir. 2011) (as amended) (petitioner alleged IJ prejudged merits of her 
claim; the court concluded even if IJ’s initial actions were improper, petitioner 
failed to establish prejudice). 

If the factual record adequately supports the denial of relief, the court cannot 
conclude that the IJ’s alleged bias was the basis for the denial of the application.  
See Rivera, 508 F.3d at 1276. 

In cases where a due process violation was established, the court has on 
occasion directed that a case be reassigned to a new IJ on remand.  See Nuru v. 
Gonzales, 404 F.3d 1207, 1229 (9th Cir. 2005) (directing that case be reassigned 
on remand where some of the IJ’s comments during the hearing and in his oral 
decision were “highly caustic and without substance”); Smolniakova v. Gonzales, 
422 F.3d 1037, 1054 (9th Cir. 2005) (directing BIA not to return the case to the IJ 
who originally heard the matter); Lopez-Umanzor, 405 F.3d at 1059 (remanding 
for a new hearing and suggesting it be held before a different IJ); Perez-Lastor v. 
INS, 208 F.3d 773, 783 (9th Cir. 2000) (suggesting to the BIA that a new hearing 
be held before a different IJ). 

Note that the due process clause does not prevent an IJ from examining a 
witness.  See Melkonian v. Ashcroft, 320 F.3d 1061, 1072 (9th Cir. 2003) (rejecting 
due process claim based on the IJ’s aggressive and harsh questioning); see also 
Liu, 640 F.3d at 931 (record failed to show IJ improperly assumed a prosecutorial 
role, and that active questioning of petitioner did not show a “predisposition to 
discredit” petitioner’s testimony such that IJ’s impartiality should be questioned) 
(internal quotation and citation omitted); Halaim v. INS, 358 F.3d 1128, 1137 (9th 
Cir. 2004) (recognizing that IJ has authority to interrogate, examine and cross-
examine the noncitizen and any witnesses, and concluding that the alleged 
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misconduct did not rise to level of intimidation or advocacy for the agency); 
Antonio-Cruz v. INS, 147 F.3d 1129, 1131 (9th Cir. 1998) (rejecting due process 
claim premised on fact that IJ conducted “the lion’s share of cross-examination” in 
a “harsh manner and tone”). 

Although an IJ may “aggressively and sometimes harshly” question a 
witness, Melkonian v. Ashcroft, 320 F.3d 1061, 1072 (9th Cir. 2003), 
he or she may not become a “partisan adjudicator seeking to 
intimidate” the petitioner rather than “a neutral fact-finder interested 
in hearing the petitioner’s evidence,” Colmenar v. I.N.S., 210 F.3d 
967, 971 (9th Cir. 2000). 

Arrey, 916 F.3d at 1158–59.  In Arrey, the court recognized that although the IJ 
was rude and harsh to the Arrey, she failed to show that the harshness or rudeness 
prejudiced her.  Id. at 1159 (holding that the IJ held a complete hearing and made a 
thorough decision that fully examined the underlying factual matters). 

“[A] mere showing that the IJ was unfriendly, confrontational, or acted in an 
adversarial manner is not enough to” show that the underlying proceeding was 
fundamentally unfair, such that the noncitizen was prevented from reasonably 
presenting his case.  Rizo v. Lynch, 810 F.3d 688, 693 (9th Cir. 2016) (record 
indicated IJ conducted hearing in aggressive manner, but IJ did not deny petitioner 
a fair hearing).  Furthermore, “[a]n alien ‘is not denied a fair hearing merely 
because the [IJ] has a point of view about a question of law or policy.’” Bartolome 
v. Sessions, 904 F.3d 803, 815 (9th Cir. 2018) (quoting Matter of Exame, 18 I. & 
N. Dec. 303, 306 (BIA 1982)). 

5. Pressure to Withdraw Application 

An IJ’s pressuring an applicant to withdraw an application for relief without 
providing an opportunity to present testimony may result in a due process 
violation.  See Cano-Merida v. INS, 311 F.3d 960, 964–65 (9th Cir. 2002) (due 
process violation where the IJ pressured a pro se asylum applicant to withdraw his 
application and to accept voluntary departure, without giving him an opportunity to 
present oral testimony at the hearing). 

6. Apparent Eligibility for Relief 

“An IJ is required to inform a petitioner subject to removal proceedings of 
‘apparent eligibility to apply for any of the benefits enumerated in this chapter.’ 
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8 C.F.R. § 1240.11(a)(2)”  C.J.L.G. v. Barr, 923 F.3d 622, 626 (9th Cir. 2019) (en 
banc) (granting petition for review where IJ erroneously failed to advise petition 
about his eligibility for Special Immigrant Juvenile status, as required by 
regulation, but not addressing due process).  See also United States v. Lopez-
Velasquez, 629 F.3d 894, 896–97 (9th Cir. 2010) (en banc) (explaining the court 
has repeatedly held that an IJ’s failure to advise the noncitizen of apparent 
eligibility for relief violates due process and can serve as the basis for a collateral 
attack to a deportation order).  “The ‘apparent eligibility’ standard of 8 C.F.R. 
§ 1240.11(a)(2) is triggered whenever the facts before the IJ raise a ‘reasonable 
possibility that the petitioner may be eligible for relief.’”  C.J.L.G., 923 F.3d at 627 
(quoting Moran-Enriquez v. INS, 884 F.2d 420, 423 (9th Cir. 1989)); Lopez-
Velasquez, 629 F.3d at 896 (“Apparent eligibility” for relief under immigration 
laws is a “reasonable possibility that the alien may be eligible for relief.”); Bui v. 
INS, 76 F.3d 268, 270–71 (9th Cir. 1996); see also United States v. Melendez-
Castro, 671 F.3d 950, 954 (9th Cir. 2012) (per curiam) (noncitizen not 
meaningfully advised of right to seek voluntary departure); United States v. Ortiz-
Lopez, 385 F.3d 1202, 1204–05 (9th Cir. 2004) (per curiam) (due process violation 
where IJ failed to inform noncitizen he was eligible for voluntary departure).  Cf. 
United States v. Moriel-Luna, 585 F.3d 1191, 1197–98 (9th Cir. 2009) (concluding 
there was no due process violation where the noncitizen did “not make the IJ aware 
of a pending engagement to a U.S. citizen or the possibility of the alien’s parents 
later filing for citizenship”). 

“[F]ailure to advise an alien of ‘apparent eligibility’ to apply for relief is a 
due process violation.”  United States v. Rojas-Pedroza, 716 F.3d 1253, 1263 (9th 
Cir. 2013); see also United States v. Garcia-Santana, 774 F.3d 528, 533 (9th Cir. 
2014) (failure to advise a noncitizen of apparent eligibility for relief from removal, 
including voluntary departure, violates his due process rights), abrogated on other 
grounds as recognized by Yim v Barr, 972 F.3d 1069 (9th Cir. 2020).  “A failure to 
advise can be excused only when the petitioner’s eligibility for relief is not 
‘plausible.’”  C.J.L.G., 923 F.3d at 627. 

“[W]ith narrow exceptions, ‘an IJ’s duty is limited to informing an alien of a 
reasonable possibility that the alien is eligible for relief at the time of the hearing.’” 
United States v. Guzman-Ibarez, 792 F.3d 1094, 1101 (9th Cir. 2015) (quoting 
United States v. Lopez–Velasquez, 629 F.3d 894, 895 (9th Cir. 2010) (en banc)).  
However, an IJ’s duty to inform a noncitizen of apparent eligibility does not 
require anticipation of future changes in law.  See United States v. Vidal-Mendoza, 
705 F.3d 1012, 1017 (9th Cir. 2013); see also Guzman-Ibarez, 792 F.3d at 1101 (IJ 
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could not have been expected to know what relief might be possible under the 
circumstances). 

“When the IJ fails to provide the required advice, the appropriate course is to 
‘grant the petition for review, reverse the BIA’s dismissal of [the petitioner’s] 
appeal of the IJ’s failure to inform him of this relief, and remand for a new [ ] 
hearing.’” C.J.L.G., 923 F.3d at 628 (quoting Bui, 76 F.3d at 271). 

7. Explanation of Procedures 

“[T]he IJ must adequately explain the hearing procedures to the alien, 
including what he must prove to establish his basis for relief.”  Agyeman v. INS, 
296 F.3d 871, 877 (9th Cir. 2002) (due process violation where IJ failed adequately 
to explain procedures to pro se applicant; IJ had an obligation to assist the pro se 
applicant in determining what evidence was relevant, and to explain how he could 
prove his claims); see also Jacinto v. INS, 208 F.3d 725, 728 (9th Cir. 2000) (due 
process violation where noncitizen appeared pro se and IJ failed sufficiently to 
explain that noncitizen could be a witness even without an attorney, inadequately 
explained hearing procedures, and failed to explain what the noncitizen had to 
prove to establish eligibility for asylum). 

In Hussain v. Rosen, the court held “the IJ provided [petitioner] due process 
by providing details about the structure of the hearing, the availability of counsel, 
and asking numerous questions through which Hussain had ample opportunity to 
develop his testimony.  985 F.3d 634, 645 (9th Cir. 2021). 

8. Exclusion of Evidence or Testimony 

“[A]n alien who faces deportation is entitled to a ... reasonable opportunity 
to present evidence on his behalf.”  Colmenar v. INS, 210 F.3d 967, 971 (9th Cir. 
2000).  The IJ’s exclusion of proffered evidence may result in a due process 
violation.  See Ladha v. INS, 215 F.3d 889, 905 (9th Cir. 2000) (remanding for 
clarification of petitioner’s due process claims based on the exclusion of two 
documents), overruled on other grounds by Abebe v. Mukasey, 554 F.3d 1203, 
1208 (9th Cir. 2009) (en banc) (per curiam).  However, for the court to determine 
if a due process violation resulted, the record “must contain a sufficient indication 
of the content of excluded evidence to allow [the court] to review the exclusion for 
fundamental fairness.”  Ladha, 215 F.3d at 905. 
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Preventing a noncitizen from presenting testimony that may corroborate 
claims of past persecution may also result in a due process violation by depriving 
the noncitizen of a reasonable opportunity to present evidence in support of his 
claim.  See Zolotukhin v. Gonzales, 417 F.3d 1073, 1075–76 (9th Cir. 2005) 
(petitioner’s due process rights violated where the IJ barred him from presenting 
his mother’s testimony, refused to permit family members to develop the record as 
to the family’s persecution, and refused to hear testimony from petitioner’s expert 
witness).  “In any contested administrative hearing, admission of a party’s 
testimony is particularly essential to a full and fair hearing where credibility is a 
determinative factor … .”  Oshodi v. Holder, 729 F.3d 883, 890 (9th Cir. 2013) 
(due process right violated at removal hearing where IJ cut off petitioner’s 
testimony on the events of his alleged past persecution that were the foundation of 
his withholding of removal and CAT claims).  In Oshodi, the court explained: 

The importance of an asylum or withholding applicant’s testimony 
cannot be overstated, and the fact that Oshodi submitted a written 
declaration outlining the facts of his persecution is no response to the 
IJ’s refusal to hear his testimony.  An applicant’s testimony of past 
persecution and/or his fear of future persecution stands at the center of 
his claim and can, if credible, support an eligibility finding without 
further corroboration.  8 U.S.C. § 1158(b)(1)(B)(ii); 8 C.F.R. 
§ 1208.13(a). Every asylum and withholding applicant is required to 
be examined under oath as to the contents of his application.  8 C.F.R. 
§ 1240.11(c)(3)(iii). 

729 F.3d at 889–90. 

See also Morgan v. Mukasey, 529 F.3d 1202, 1210–11 (9th Cir. 2008) (IJ 
violated due process by refusing to allow applicants’ two children to testify on the 
basis that they did not appear on the pretrial witness list because the testimony 
could have corroborated the mother’s testimony regarding persecution in Egypt 
after her credibility had been put in doubt); Lopez-Umanzor v. Gonzales, 405 F.3d 
1049, 1058–59 (9th Cir. 2005) (IJ violated due process in refusing to hear relevant 
expert testimony regarding domestic violence); Kaur v. Ashcroft, 388 F.3d 734, 
737–38 (9th Cir. 2004) (IJ’s failure to allow noncitizen’s son to testify as a 
corroborating witness resulted in prejudice); Colmenar, 210 F.3d at 972 (transcript 
showed the IJ pre-judged case and refused to hear testimony from noncitizen about 
anything that was in written application, thereby preventing noncitizen from 
elaborating on fears).  Cf. Pagayon v. Holder, 675 F.3d 1182, 1191–92 (9th Cir. 
2011) (per curiam) (no due process violation where IJ refused to allow telephonic 
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testimony from family and declined to allow petitioner time to submit a letter 
recapitulating his oral testimony, because petitioner failed to establish prejudice); 
Gutierrez v. Holder, 662 F.3d 1083, 1091 (9th Cir. 2011) (no violation of due 
process rights by excluding telephonic testimony of three witnesses because there 
were other witnesses present and prepared to testify as to the same character 
evidence); Haile v. Holder, 658 F.3d 1122, 1128 (9th Cir. 2011) (“The sole test for 
admission of evidence is whether the evidence is probative and its admission is 
fundamentally fair.” (quotation marks and citation omitted)); Lanuza v. Holder, 
597 F.3d 970, 972 (9th Cir. 2010) (per curiam) (rejecting contention that IJ 
deprived petitioner of opportunity to present evidence on her behalf); Almaghzar v. 
Gonzales, 457 F.3d 915, 921 (9th Cir. 2006) (concluding petitioner was not 
deprived of due process where allowed to present evidence, including expert 
testimony and country reports, and was able to testify at length). 

9. Exclusionary Rule and Admission of Evidence 

“The inadmissibility of evidence that undermines fundamental fairness 
stems from the Fifth Amendment due process guarantee that operates in removal 
proceedings.”  Hong v. Mukasey, 518 F.3d 1030, 1035 (9th Cir. 2008) (holding that 
where it did not appear the agency violated its regulations, and any alleged 
violation would still not have deprived the petitioner of any protected right, the 
evidence was properly admitted). 

The exclusionary rule provides that in criminal proceedings “evidence 
obtained in violation of a defendant’s Fourth Amendment rights may not be 
introduced to prove the defendant’s guilt.”  Martinez-Medina v. Holder, 673 F.3d 
1029, 1033 (9th Cir. 2011).  “The exclusionary rule is an exceptional remedy 
typically reserved for violations of constitutional rights.”  Hong v. Mukasey, 518 
F.3d 1030, 1034 (9th Cir. 2008) (internal quotation marks omitted). 

The exclusionary rule generally does not apply in immigration proceedings.  
See INS v. Lopez-Mendoza, 468 U.S. 1032, 1050 (1984); see also Perez Cruz v. 
Barr, 926 F.3d 1128, 1137 (9th Cir. 2019); Sanchez v. Sessions, 904 F.3d 643, 649 
(9th Cir. 2018) (noting it is well-established that the exclusionary rule generally 
does not apply to removal proceedings); United States v. Gonzalez-Villalobos, 724 
F.3d 1125, 1129 n.5 (9th Cir. 2013) (“[T]he exclusionary rule generally does not 
apply in civil deportation proceedings, … .”); Hong, 518 F.3d at 1034 (same).  
“There are, however, two critical exceptions to this rule: (1) when the agency 
violates a regulation promulgated for the benefit of petitioners and that violation 
prejudices the petitioner’s protected interests, … ; and (2) when the agency 
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egregiously violates a petitioner’s Fourth Amendment rights[.]”  Sanchez, 904 F.3d 
at 649 (citations omitted).  See also Perez Cruz, 926 F.3d at 1137 (holding 
suppression of evidence was appropriate for evidence gathered as a result of 
detention that violated regulation). 

For more on the exclusionary rule, see infra section II.D. 

10. Notice of Classified Evidence 

“The regulations governing immigration proceedings permit the use of 
classified information.”  Kaur v. Holder, 561 F.3d 957, 960 (9th Cir. 2009) (citing 
8 C.F.R. § 1240.33(c)(4)).  However, “the use of secret evidence is cabined by 
constitutional due process limitations.”  Id. at 962.  The court has “long held that 
there are limits on the admissibility of evidence and that the test for admissibility 
includes fundamental fairness.”  Id. (internal quotation marks omitted).  The 
evidence must be probative and its use fundamentally fair so as not to violate due 
process of law.  The court has determined that the BIA violated due process by 
using secret evidence against a petitioner for the first time after she had already 
been granted CAT relief.  See id. at 962–63. 

11. Right to Confront and Cross-Examine Witnesses 

“Due process requires ‘a full and fair hearing,’ … , which, at a minimum, 
includes a reasonable opportunity to present and rebut evidence and to cross-
examine witnesses … .” Grigoryan v. Barr, 959 F.3d 1233, 1240 (9th Cir. 2020) 
(citations omitted); see also Ching v. Mayorkas, 725 F.3d 1149, 1158–59 (9th Cir. 
2013).  “The Federal Rules of Evidence, … , do not apply in immigration hearings. 
Rather, the sole test for admission of evidence is whether the evidence is probative 
and its admission is fundamentally fair.”  Sanchez v. Holder, 704 F.3d 1107, 1109 
(9th Cir. 2012) (per curiam) (citation and quotation marks omitted) (determining 
that the IJ did not abuse his discretion by admitting Form I-213, even though the 
petitioner was not given an opportunity to cross-examine the preparer). 

An opportunity to confront and cross examine “is even more important 
where the evidence consists of the testimony of individuals whose memory might 
be faulty or who, in fact, might be perjurers or persons motivated by malice, 
vindictiveness, intolerance, prejudice, or jealousy.”  Ching, 725 F.3d at 1158 
(internal quotation marks and citations omitted) (due process required a hearing 
with an opportunity for Ching to confront the witnesses against her). See also 
Angov v. Lynch, 788 F.3d 893, 899 (9th Cir. 2015) (statutory right to cross-

https://www.westlaw.com/Document/Ice705e90bc2611e8b1cdeab7e1f6f07a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_649
https://www.westlaw.com/Document/Ice705e90bc2611e8b1cdeab7e1f6f07a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_649
https://www.westlaw.com/Document/I218e38e08dfa11e98eaef725d418138a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1137
https://www.westlaw.com/Document/Id940f7351ede11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_960
https://www.westlaw.com/Document/N7AB687C0B13211E2B3568C892FB0B98F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id940f7351ede11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_962
https://www.westlaw.com/Document/Id940f7351ede11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id940f7351ede11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_962
https://www.westlaw.com/Document/I217cc1c0a51211ea9e229b5f182c9c44/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1240
https://www.westlaw.com/Document/Ieed3a5b7ff8411e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1158
https://www.westlaw.com/Document/Ieed3a5b7ff8411e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1158
https://www.westlaw.com/Document/I5b5e4ca34f5411e287a9c52cdddac4f7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1109
https://www.westlaw.com/Document/I5b5e4ca34f5411e287a9c52cdddac4f7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1109
https://www.westlaw.com/Document/Ieed3a5b7ff8411e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1158
https://www.westlaw.com/Document/Ie8d8b5ea0e1011e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_15)


 
February 2021 E-22  

examine witnesses not violated where government made “a reasonable effort to 
obtain a witness from the Department of State but was prevented from doing so by 
the State’s policy of not releasing follow-up information regarding its overseas 
investigations”);Owino v. Holder, 771 F.3d 527 (9th Cir. 2014) (due process claim 
foreclosed by Angov); Go v. Holder, 640 F.3d 1047, 1055 (9th Cir. 2011) 
(rejecting petitioner’s due process objection to the admission of evidence because 
he had the opportunity to cross-examine government’s live witness, present 
contrary evidence, and to impeach testimony); Hammad v. Holder, 603 F.3d 536, 
545–46 (9th Cir. 2010); Gu v. Gonzales, 454 F.3d 1014, 1021 (9th Cir. 2006); 
Hernandez-Guadarrama v. Ashcroft, 394 F.3d 674, 681 (9th Cir. 2005); Saidane v. 
INS, 129 F.3d 1063, 1065 (9th Cir. 1997). 

“[T]he government must make a reasonable effort in [immigration] 
proceedings to afford the alien a reasonable opportunity to confront the witnesses 
against him or her.”  Saidane, 129 F.3d at 1065 (internal quotation marks omitted); 
see also Angov, 788 F.3d at 899; Bondarenko v. Holder, 733 F.3d 899, 907 (9th 
Cir. 2013) (IJ violated due process in not allowing the petitioner a continuance to 
investigate a forensic report where the government did not provide the petitioner a 
reasonable opportunity to investigate the report); Hammad, 603 F.3d at 545–46 (no 
due process violation where government informed petitioner of spouse’s testimony 
two days prior to hearing, and petitioner had opportunity to cross-examine spouse 
and offer rebuttal witness); Cinapian v. Holder, 567 F.3d 1067, 1075 (9th Cir. 
2009) (holding “the combination of the government’s failure to disclose the DHS 
forensic reports in advance of the hearing or to make the reports’ author available 
for cross-examination and the IJ’s subsequent consideration of the reports under 
these circumstances denied Petitioners a fair hearing.”); Shin v. Mukasey, 547 F.3d 
1019, 1024–25 (9th Cir. 2008) (admission of deposition testimony from former 
federal immigration official did not violate due process where official was cross-
examined by noncitizen’s counsel during the deposition, and official was made 
available during alien’s hearing if additional testimony was needed); Cunanan v. 
INS, 856 F.2d 1373, 1375 (9th Cir. 1988). 

“[H]earsay is admissible in immigration proceedings. ... [I]n immigration 
proceedings the sole test for admission of evidence is whether the evidence is 
probative and its admission is fundamentally fair.”  Rojas-Garcia v. Ashcroft, 339 
F.3d 814, 823 (9th Cir. 2003) (internal quotation marks and citation omitted).  
Although hearsay is admissible, “the constitutional and statutory guarantees of due 
process require that the government’s choice whether to produce a witness or to 
use a hearsay statement [not be] wholly unfettered.”  Hernandez-Guadarrama, 394 
F.3d at 681 (internal quotation marks omitted) (alteration in original).  For 
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example, admission of a hearsay statement of an allegedly unavailable declarant 
whom the government deported as sole evidence of crime may violate due process.  
See id. at 681–82 (due process violation found where government failed to make 
any reasonable effort to produce declarant, and where the declarant had been at risk 
of felony prosecution when he provided the statement); see also Cinapian, 567 
F.3d at 1075; Saidane, 129 F.3d at 1065. 

a. Opportunity to Examine and Rebut Evidence 

In Bondarenko v. Holder, 733 F.3d 899, 907 (9th Cir. 2013), the court held 
that IJ violated the petitioner’s due process rights by not allowing him a 
continuance to investigate a forensic report where the government did not provide 
a reasonable opportunity to investigate the report.  Comparing the case to Cinapian 
v. Holder, 567 F.3d 1067, 1075 (9th Cir. 2009), the court explained that the “due 
process right to a timely production of an adverse forensic report goes beyond the 
inability to cross-examine its author.”  In Bondarenko, the IJ found the petitioner 
not credible based in large part on the forensic report introduced by the 
government that concluded a medical document submitted by petitioner was 
fraudulent.  The IJ denied the petitioner an opportunity to investigate the manner in 
which the forensic report had been prepared and to question the preparer of the 
report.  Concluding the denial of the request violated his due process rights and 
resulted in prejudice, the court granted the petition for review.  Id. at 906–07.  Cf. 
Angov v. Lynch, 788 F.3d 893, 899 (9th Cir. 2015) (concluding statutory right to 
examine evidence not violated where record showed he was allowed ample time to 
examine the evidence and given ample time to produce substantial evidence to 
rebut it); Sanchez v. Holder, 704 F.3d 1107, 1109 (9th Cir. 2012) (per curiam) 
(rejecting argument that IJ should have excluded Form I-213 from evidence where 
the petitioner was not given an opportunity to cross-examine the preparer because 
there was no evidence of coercion or that the statements in the form were not that 
of the petitioner). 

See also Grigoryan v. Barr, 959 F.3d 1233, 1240 (9th Cir. 2020) (holding 
that IJ’s admission of and reliance on a record of investigation prepared by the 
Department of Homeland Security, as a basis for terminating the Grigoryans’ 
asylum status did not comport with constitutional due process, where the 
Grigoryans were not afforded a meaningful opportunity to rebut its allegations); 
Zerezghi v. United States Citizenship & Immigration Servs., 955 F.3d 802, 813 (9th 
Cir. 2020) (USCIS violated United States citizen husband’s due process rights 
where it failed to disclose document on which it relied in making determination 
that noncitizen wife had previously committed marriage fraud); Kaur v. Holder, 
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561 F.3d 957, 961 (9th Cir. 2009) (holding the BIA’s “use of the secret evidence 
without giving Kaur a proper summary of that evidence was fundamentally unfair 
and violated her due process rights[,] noting that she could not rebut what had not 
been alleged). 

12. Production of Documents 

An IJ’s refusal to order production of documents that may affect the 
outcome of proceedings may result in a violation of the noncitizen’s due process 
rights.  See Ibarra-Flores v. Gonzales, 439 F.3d 614, 620–21 (9th Cir. 2006) 
(directing IJ on remand to order production of all forms referencing noncitizen’s 
prior departure, because the government’s inability to produce a voluntary 
departure form would be evidence that may affect the outcome of proceedings); 
see also Dent v. Holder, 627 F.3d 365, 374–75 (9th Cir. 2010) (concluding 
petitioner was denied the opportunity to fully and fairly litigate his removal and 
claim of defensive citizenship where government failed to provide petitioner with 
documents contained in his Alien File that could show he is a naturalized United 
States citizen). 

13. New Country of Deportation 

The IJ’s last-minute switch of the country of deportation has been found to 
violate due process where there was lack of proper notice.  Andriasian v. INS, 180 
F.3d 1033, 1041 (9th Cir. 1999) (asylum applicant, who had operated under belief 
based on instructions on agency forms and from the IJ that he needed to present 
evidence in support of his claim regarding Azerbaijan, was not informed of 
designation of Armenia as country of deportation until after the close of evidence). 

14. Right to Translation 

“Due process requires that an applicant be given competent translation 
services” if he or she does not speak English.  He v. Ashcroft, 328 F.3d 593, 598 
(9th Cir. 2003); see also United States v. Reyes-Bonilla, 671 F.3d 1036, 1044 (9th 
Cir. 2012) (“A waiver of rights cannot be found to have been considered or 
intelligent where there is no evidence that the detainee was first advised of those 
rights in a language he could understand.”); United States v. Ramos, 623 F.3d 672, 
680 (9th Cir. 2010); Perez-Lastor v. INS, 208 F.3d 773, 778 (9th Cir. 2000).  Cf. 
Khan v. Ashcroft, 374 F.3d 825, 829–30 (9th Cir. 2004) (petitioner’s due process 
rights were not violated by IJ’s failure to translate proceedings at master calendar 
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hearing, where the petitioner requested and received a continuance, indicating that 
he was able to protect his interests at the hearing). 

“In order to make out a due process violation, ... the alien must show that a 
better translation would have made a difference in the outcome of the hearing.” 
Kotasz v. INS, 31 F.3d 847, 850 n.2 (9th Cir. 1994) (internal quotation marks 
omitted); see also Guan v. Barr, 925 F.3d 1022, 1033 (9th Cir. 2019) (concluding 
there was no due process violation where petitioner did not explain how the 
problems with the interpreter affected his testimony or otherwise impacted the 
hearing’s fairness); Bartolome v. Sessions, 904 F.3d 803, 811–12 (9th Cir. 2018) 
(concluding that even if there was error in only providing a Spanish-language 
interpreter, instead of an interpreter in petitioner’s native language of Chuj, 
petitioner failed to show prejudice, because he was able to ultimately present his 
whole story to the IJ); Ramos, 623 F.3d at 680 (concluding petitioner did not 
receive a competent Spanish language translation of his waiver of his right to 
appeal, but ultimately concluding petitioner failed to establish prejudice where he 
was not eligible for relief); Aden v. Holder, 589 F.3d 1040, 1046–47 (9th Cir. 
2009) (concluding there was no due process violation where petitioner failed to 
demonstrate prejudice from alleged errors in translation). 

“In evaluating incompetent translation claims, [the court has] identified three 
types of evidence which tend to prove that a translation was incompetent.  These 
are: direct evidence of incorrectly translated words, unresponsive answers by the 
witness, and the witness’ expression of difficulty understanding what is said to 
him.”  Siong v. INS, 376 F.3d 1030, 1041 (9th Cir. 2004) (internal quotation marks 
and citations omitted).  See also Bartolome, 904 F.3d at 811–12 (rejecting 
petitioner’s due process claim where petitioner did “not specifically indicate 
(outside of vague references to his political activities) what evidence he was unable 
to present[,] … [and the record did] not demonstrate that [petitioner] was prevented 
(based on the interview in Spanish) from providing the evidence that establishe[d] 
that he fear[ed] returning to Guatemala”). 

15. Administrative Notice of Facts 

When the agency takes administrative notice of events occurring after the 
merits hearing, it must provide notice to the parties and, in some cases, an 
opportunity to respond.  See Circu v. Gonzales, 450 F.3d 990, 994–95 (9th Cir. 
2006) (en banc) (IJ violated due process by taking judicial notice of a new country 
conditions report without providing noncitizen notice and an opportunity to 
respond).  Notice of intent to take administrative notice is all that is required if 
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extra-record facts and questions are “legislative, indisputable, and general.”  Id. at 
993 (internal quotation marks omitted); see also Gonzales v. INS, 82 F.3d 903, 
911–12 (9th Cir. 1996); Getachew v. INS, 25 F.3d 841, 846–47 (9th Cir. 1994); 
Castillo-Villagra v. INS, 972 F.2d 1017, 1027–29 (9th Cir. 1992).  However, 
“more controversial or individualized facts require both notice to the [alien] that 
administrative notice will be taken and an opportunity to rebut the extra-record 
facts or to show cause why administrative notice should not be taken of those 
facts.”  Circu, 450 F.3d at 993 (emphasis and alteration in original) (internal 
quotation marks omitted).  An example of an indisputable fact is a political party’s 
victory in an election, whereas a controversial fact is whether the election has 
vitiated any previously well-founded fear of persecution.  Id. at 994. 

If an IJ takes administrative notice of changed country conditions during the 
hearing, there is no violation of due process because the applicant has an 
opportunity to respond with rebuttal evidence.  See Kazlauskas v. INS, 46 F.3d 
902, 906 n.4 (9th Cir. 1995); see also Kotasz v. INS, 31 F.3d 847, 855 n.13 (9th 
Cir. 1994) (petitioners “were given ample opportunity to discuss the effect of 
[political] changes”); Acewicz v. INS, 984 F.2d 1056, 1061 (9th Cir. 1993) 
(“petitioners had ample opportunity to argue before the immigration judges and 
before the [BIA] that their fear of persecution remained well-founded”). 

16. Right to Counsel 

“Although there is no Sixth Amendment right to counsel in an immigration 
hearing, Congress has recognized it among the rights stemming from the Fifth 
Amendment guarantee of due process that adhere to individuals that are the subject 
of removal proceedings.”  Tawadrus v. Ashcroft, 364 F.3d 1099, 1103 (9th Cir. 
2004); see also Arrey v. Barr, 916 F.3d 1149, 1157 (9th Cir. 2019) (stating, “Both 
Congress and our court have recognized the right to retained counsel as being 
among the rights that due process guarantees to petitioners in immigration 
proceedings” and citing 8 U.S.C. § 1362); Gomez-Velazco v. Sessions, 879 F.3d 
989, 993 (9th Cir. 2018) (“The right to be represented by counsel at one’s own 
expense is protected as an incident of the right to a fair hearing under the Due 
Process Clause of the Fifth Amendment.”); United States v. Lopez-Chavez, 757 
F.3d 1033, 1041 (9th Cir. 2014) (“No constitutional right to counsel in deportation 
proceedings, but must be accorded due process under the Fifth Amendment.”); 
United States v. Reyes-Bonilla, 671 F.3d 1036, 1044 (9th Cir. 2012) (petitioner 
denied due process right to counsel during expedited removal proceeding, 
however, he failed to establish prejudice ); Ram v. Mukasey, 529 F.3d 1238, 1241 
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(9th Cir. 2008); Biwot v. Gonzales, 403 F.3d 1094, 1098 (9th Cir. 2005); Baltazar-
Alcazar v. INS, 386 F.3d 940, 944 (9th Cir. 2004). 

The right to counsel is codified at 8 U.S.C. § 1362.  “[T]he statutory right to 
counsel exists so that an alien has a competent advocate acting on his or her behalf 
at removal proceedings.”  Hernandez-Gil v. Gonzales, 476 F.3d 803, 808 (9th Cir. 
2007); see also Arrey, 916 F.3d at 1157.  The court reviews de novo whether the 
statutory right to counsel was violated.  See Mendoza-Mazariegos v. Mukasey, 509 
F.3d 1074, 1080 (9th Cir. 2007).  See also Zetino v. Holder, 622 F.3d 1007, 1014–
15 (9th Cir. 2010) (rejecting petitioner’s contention that the IJ violated his due 
process rights by failing to advise him of his right to counsel, where the IJ advised 
petitioner of his procedural rights). 

“Non-citizens have no statutory right to counsel at the initial stage of 
reinstatement proceedings, during which an immigration officer performs the 
‘ministerial’ task of determining whether the non-citizen’s prior removal order 
should be reinstated.”  Zuniga v. Barr, 946 F.3d 464, 465 n.8 (9th Cir. 2019) (per 
curiam) (as amended) (explaining Morales-Izquierdo v. Gonzales, 486 F.3d 484, 
491, 497 (9th Cir. 2007), and distinguishing it).  However, noncitizens subject to 
expedited removal do have a statutory right to counsel in reasonable fear 
proceedings before immigration judges.  Zuniga, 946 F.3d at 469 & n.8 
(distinguishing the initial stage of reinstatement proceedings from subsequent 
reasonable fear review before an IJ). 

An IJ’s failure to inquire as to whether a petitioner wants an attorney present 
may violate due process.  See Tawadrus, 364 F.3d at 1105.  For an applicant to 
appear pro se, there must be a knowing and voluntary waiver of  the right to 
counsel.  Id. at 1103.  For a waiver to be valid, the IJ must “(1) inquire specifically 
as to whether petitioner wishes to continue without a lawyer; and (2) receive a 
knowing and voluntary affirmative response.”  Id. (internal citations omitted); see 
also Arrey, 916 F.3d at 1157 (concluding petitioner did not explicitly waive her 
right to counsel); Hernandez-Gil, 476 F.3d at 806 (concluding petitioner did not 
knowingly and voluntarily waive his right to counsel); United States v. Ramos, 623 
F.3d 672, 682–83 (9th Cir. 2010) (concluding “that [petitioner’s] waiver of counsel 
was invalid and a violation of his due process right to counsel”).  Failure to obtain 
a knowing and voluntary waiver is a denial of the right to counsel and may be an 
abuse of discretion.  See Hernandez-Gil, 476 F.3d at 806; Tawadrus, 364 F.3d at 
1103; see also Ram, 529 F.3d at 1242 (“[E]ven for the most competent alien, the IJ 
has an affirmative duty to assess whether any waiver of counsel is knowing and 
voluntary.”).  “If the prejudice is so great as to potentially affect the outcome of the 
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proceedings, the denial of counsel amounts to a violation of due process.”  
Tawadrus, 364 F.3d at 1103; see also Ram, 529 F.3d at 1242. Whether a petitioner 
is competent may affect the inquiry of whether waiver of counsel is knowing and 
voluntary.  See  Calderon-Rodriguez v. Sessions, 878 F.3d 1179, 1184 (9th Cir. 
2018) (declining to address the waiver of counsel argument because a 
determination whether petitioner was competent may affect the inquiry). 

“When a petitioner does not waive the right to counsel, ‘IJs must provide 
[the petitioner] with reasonable time to locate counsel and permit counsel to 
prepare for the hearing.’”  Arrey, 916 F.3d at 1158 (quoting Biwot v. Gonzlaes, 403 
F.3d 1094, 1098–99 (9th Cir. 2005)).  A petitioner is not denied the right to 
counsel where continuing the hearing would be futile or where the IJ has done 
everything he reasonably could to permit the petitioner to obtain counsel.  Arrey, 
916 F.3d at 1158.  In Arrey, the court held that although petitioner did not waive 
the right to counsel, the IJ had provided her with reasonable time to locate counsel, 
and therefore, she was not deprived of her due process right to retained counsel.  
Id. at 1157–58. 

“When an immigrant has engaged counsel and the IJ is aware of the 
representation, if counsel fails to appear, the IJ must take reasonable steps to 
ensure that the immigrant’s statutory right to counsel is honored.”  Hernandez-Gil, 
476 F.3d at 808 (concluding petitioner was denied his statutory right to counsel); 
see also Mendoza-Mazariegos, 509 F.3d at 1084 (same). 

“An alien who shows that he has been denied the statutory right to be 
represented by counsel in an immigration proceeding need not also show that he 
was prejudiced by the absence of the attorney.”  Montes-Lopez v. Holder, 694 F.3d 
1085, 1090–94 (9th Cir. 2012) (deciding previously open question in the circuit 
concerning whether prejudice is an element of a claim that counsel has been denied 
in an immigration proceeding).  See also Gomez-Velazco v. Sessions, 879 F.3d 989, 
993 (9th Cir. 2018) (recognizing that Montes-Lopez “carved out an exception to the 
general rule requiring a showing of prejudice” and that where “an individual who 
is wrongly denied the assistance of counsel at the merits hearing[, prejudice is] 
conclusively presumed and automatic reversal is required.”). In Montes-Lopez, the 
court held that petitioner’s right to counsel was violated where the IJ required 
petitioner to proceed with the hearing, although his retained attorney was 
suspended from practice.  See Montes-Lopez, 694 F.3d at 1089 (noting there was 
no basis to conclude that the petitioner had been aware of his attorney’s suspension 
for very long or was derelict in responding to it). 
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Although “an individual who is wrongly denied the assistance of counsel at 
the merits hearing need not show prejudice in order to prevail[,]” “not all 
violations of the right to counsel are treated as structural errors mandating 
automatic reversal.”  Gomez-Velazco, 879 F.3d at 993 (referencing the rule set out 
in Montes-Lopez, 694 F.3d at 1090).  Rather, “[i]f the right to counsel has been 
wrongly denied only at a discrete stage of the proceeding, and an assessment of the 
error’s effect can readily be made, then prejudice must be found to warrant 
reversal.”  Gomez-Velazco, 879 F.3d at 993–94 (holding that petitioner failed to 
show denial of right to counsel caused him any prejudice).  In Gomez-Velazco, 
there was no presumption of prejudice, where petitioner was denied right to 
counsel during initial interaction with DHS officers, but was able to consult with 
counsel before the removal order was executed, and the prejudicial effect could be 
assessed.  Id. (distinguishing the case from instances where counsel is precluded 
from participating in the merits hearing before an immigration judge). 

The court has held that the written advisement that “applicants may be 
represented by counsel” on the I-589 asylum application form is sufficient to 
advise the applicant of the privilege of being represented by counsel, as required 
by 8 U.S.C. § 1158(d)(4)(A).  Cheema v. Holder, 693 F.3d 1045, 1049–50 (9th Cir. 
2012). 

See also Gonzaga-Ortega v. Holder, 736 F.3d 795, 804 (9th Cir. 2013) (as 
amended) (holding that the petitioner, a lawful permanent resident, did not have a 
right to counsel at secondary inspection when entering the country under 8 C.F.R. 
§ 292.5(b) where he fell within the express exception to the regulation as an 
applicant for admission who had not become the focus of a criminal investigation). 

17. Ineffective Assistance of Counsel 

The right to effective assistance of counsel in immigration 
proceedings stems from the Fifth Amendment’s guarantee of due 
process.  See Mohammed v. Gonzales, 400 F.3d 785, 793 (9th Cir. 
2005).  As in a criminal case, a lawyer’s performance in an 
immigration proceeding is not measured using “specific guidelines,” 
Wiggins v. Smith, 539 U.S. 510, 521, 123 S. Ct. 2527, 156 L. Ed. 2d 
471 (2003), but is instead a context-dependent inquiry into whether 
the attorney acted with “sufficient competence,” Mohammed, 400 
F.3d at 793.  And just as a criminal defendant can establish prejudice 
without showing that a competent lawyer definitely would have 
earned an acquittal, see Strickland v. Washington, 466 U.S. 668, 694, 
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104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), an alien’s burden is to 
demonstrate that his lawyer’s errors “may have affected the outcome 
of the proceedings,” Mohammed, 400 F.3d at 794 & n. 11 (quoting 
Iturribarria v. I.N.S., 321 F.3d 889, 900 (9th Cir. 2003)). 

Salazar-Gonzalez v. Lynch, 798 F.3d 917, 921 (9th Cir. 2015) (concluding that 
Salazar-Gonzalez demonstrated his counsel performed deficiently and that he 
suffered prejudice as a result); see also United States v. Lopez-Chavez, 757 F.3d 
1033, 1041 (9th Cir. 2014) (“No constitutional right to counsel in deportation 
proceedings, but must be accorded due process under the Fifth Amendment.”); 
Blanco v. Mukasey, 518 F.3d 714, 722 (9th Cir. 2008) (explaining “[i]ndividuals in 
immigration proceedings do not have Sixth Amendment rights, so ineffective 
assistance of counsel claims are analyzed under the Fifth Amendment’s due 
process clause” and denying ineffective assistance of counsel claim because 
petitioner failed to show that counsel’s performance denied him a right to a “full 
and fair hearing” where “counsel diligently examined and cross-examined 
witnesses, argued points of law before the IJ and informed [petitioner] of his right 
to appeal.”); Hernandez v. Mukasey, 524 F.3d 1014, 1017 (9th Cir. 2008) (“[I]f an 
individual chooses to retain counsel, his or her due process right includes a right to 
competent representation.” (internal quotation marks omitted) (emphasis in 
original)). 

“An alien’s right to a full and fair presentation of his claim includes the right 
to have an attorney who would present a viable legal argument on his behalf 
supported by relevant evidence, if he could find one willing and able to do so.” 
Lopez-Chavez, 757 F.3d at 1041 (internal quotation marks and citation omitted).  
“[R]eliance upon the advice of a non-attorney cannot form the basis of a claim for 
ineffective assistance of counsel.”  Hernandez, 524 F.3d at 1020 (rejecting due 
process claim based on deficient advice from non-attorney immigration 
consultant). 

“[I]n assessing an attorney’s performance, the proper focus of [the court’s] 
inquiry is whether the proceeding is so fundamentally unfair that the alien is 
prevented from reasonably presenting her case.”  Torres-Chavez v. Holder, 567 
F.3d 1096, 1100 (9th Cir. 2009) (rejecting petitioner’s contention that he received 
IAC where attorney conceded petitioner’s alienage and did not inform him about 
the advantages of remaining silent).  A noncitizen must also show prejudice by 
demonstrating the alleged violation affected the outcome of the proceedings.  See 
id.  See also Lopez-Chavez, 757 F.3d at 1041 (To establish ineffective assistance of 
counsel in immigration proceedings in violation of the right to due process, a 
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petitioner must show (1) that “the proceeding was so fundamentally unfair that the 
alien was prevented from reasonably presenting his case,” and (2) prejudice.”).  A 
showing of prejudice can be made if counsel’s performance “was so inadequate 
that it may have affected the outcome of the proceedings.”  Iturribarria v. INS, 321 
F.3d 889, 899–90 (9th Cir. 2003) (internal quotation marks omitted); see also 
Flores v. Barr, 930 F.3d 1082, 1087 (9th Cir. 2019) (stating “the petitioner need 
only demonstrate that counsel’s deficient performance ‘may have affected the 
outcome of the proceedings’ by showing ‘plausible’ grounds for relief”).  The 
court has explained that noncitizens “shoulder a heavier burden of proof in 
establishing ineffective assistance of counsel under the Fifth Amendment than 
under the Sixth Amendment.”  Torres-Chavez, 567 F.3d at 1100 (internal quotation 
marks omitted). 

Due process claims based on ineffective assistance of counsel must 
generally comply with the requirements set forth in Matter of Lozada, 19 I. & N. 
Dec. 637 (BIA 1988).  See Melkonian v. Ashcroft, 320 F.3d 1061, 1071–72 (9th 
Cir. 2003).  The noncitizen must: “(1) provide an affidavit describing in detail the 
agreement with counsel; (2) inform counsel of the allegations and afford counsel 
an opportunity to respond; and (3) report whether a complaint of ethical or legal 
violations has been filed, and if not, why.”  Id. at 1072; see also Tamang v. Holder, 
598 F.3d 1083, 1089 (9th Cir. 2010).  “Compliance with Lozada ensures that the 
BIA has an objective basis “for assessing the substantial number of claims of 
ineffective assistance of counsel that come before [it].”  See Al Ramahi v. Holder, 
725 F.3d 1133, 1139 (9th Cir. 2013) (concluding it was reasonable for BIA to 
conclude it lacked a basis from which to analyze petitioner’s claim that counsel’s 
advice was deficient).  “The Lozada factors are not rigidly applied, especially 
where their purpose is fully served by other means.”  Morales Apolinar v. 
Mukasey, 514 F.3d 893, 896 (9th Cir. 2008) (concluding that petitioner 
substantially complied with Lozada requirements, despite failure to confront 
attorney directly or report misconduct to a disciplinary authority); see also Salazar-
Gonzalez v. Lynch, 798 F.3d 917, 920 n.2 (9th Cir. 2015) (“Strict compliance with 
Lozada is not always necessary for equitable tolling.”); Ray v. Gonzales, 439 F.3d 
582, 588 (9th Cir. 2006) (observing that the court has “not hesitated to address 
ineffective assistance of counsel claims even when an alien fails to comply strictly 
with Lozada”).  For example, this court has held the BIA abused its discretion by 
requiring a noncitizen to provide correspondence from the Bar indicating receipt of 
complaint in order to comply with Lozada where the noncitizen provided a copy of 
the complaint, along with a declaration from the attorney admitting responsibility 
and absolving his client of any culpability.  See Correa-Rivera v. Holder, 706 F.3d 
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1128, 1131–34 (9th Cir. 2013) (holding the noncitizen was prejudiced by his 
attorney’s failure to file an application for cancellation of removal).  
Noncompliance with Lozada will be excused where the “facts are plain on the face 
of the administrative record.”  Castillo-Perez v. INS, 212 F.3d 518, 525 (9th Cir. 
2000) (internal quotation marks omitted); see also Guan v. Barr, 925 F.3d 1022, 
1033 (9th Cir. 2019) (per curiam) (explaining that because petitioner failed to 
comply with the procedural requirements of Lozada, he was entitled to relief only 
if “the ineffectiveness of counsel was plain on its face” and determining that the 
record did not show counsel performed deficiently). 

“[D]ue process rights to assistance of counsel do not extend beyond the 
fairness of the hearing itself.”  Balam-Chuc v. Mukasey, 547 F.3d 1044, 1050 (9th 
Cir. 2008).  The “Fifth Amendment simply does not apply to preparation and filing 
of a petition that does not relate to the fundamental fairness of an ongoing 
proceeding.”  Id. at 1051.  Furthermore, the legal services must be rendered “while 
proceedings were ongoing.”  Id. at 1050 (concluding there was no ineffective 
assistance of counsel, where attorney failed to properly file visa application and the 
deficiency did not relate to the substance of an ongoing proceeding). 

Impinging on a petitioner’s “authority to decide whether, and on what terms, 
to concede his case” by failing to insure counsel’s withdrawal will not prejudice 
the petitioner can “effectively deprive[] [the petitioner] of the ability to present his 
case ... .”  See Nehad v. Mukasey, 535 F.3d 962, 972 (9th Cir. 2008) (concluding 
that counsel’s performance was deficient where counsel pressured client to accept 
voluntary departure under threat of counsel’s withdrawal two hours before 
hearing). 

“[W]hen ineffective assistance leads to in absentia removal, [the court has] 
‘followed the BIA’s usual practice of not requiring a showing of prejudice.’”  
Sanchez Rosales v. Barr, 980 F.3d 716, 720 (9th Cir. 2020) (quoting Lo v. 
Ashcroft, 341 F.3d 934, 939 n.6 (9th Cir. 2003)).  In Sanchez-Rosales, the court 
concluded that petitioners were not required to demonstrate that the ineffective 
assistance provided by a non-attorney notario caused them prejudice.  980 F.3d at 
719. 

See also Guan v. Barr, 925 F.3d 1022, 1033 (9th Cir. 2019) (ineffective 
assistance of counsel claim failed where there was no reason to suspect that 
counsel’s failure to object to the admission of the asylum officer’s notes may have 
affected the outcome of the proceedings); United States v. Lopez-Chavez, 757 F.3d 
1033, 1041–42 (9th Cir. 2014) (counsel’s concession that a noncitizen’s prior drug 
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conviction was an aggravated felony under the INA and the failure to appeal the 
question to the Court of Appeals constituted deficient performance); Kwong v. 
Holder, 671 F.3d 872, 880–81 (9th Cir. 2011) (counsel’s performance was not 
constitutionally deficient where counsel interrogated petitioner and presented 
sufficient evidence in support of petitioner’s claim for withholding of removal to 
permit the IJ to make a reasoned decision on the merits of that claim); Santiago-
Rodriguez v. Holder, 657 F.3d 820, 835–36 (9th Cir. 2011) (petitioner was 
prejudiced by counsel’s ineffective assistance where counsel admitted to factual 
allegations without any factual basis for doing so). 

Cross-reference:  Motions to Reopen or Reconsider Immigration 
Proceedings, Ineffective Assistance of Counsel. 

18. Waiver of Appeal 

“A waiver of the right to appeal a removal order must be considered and 
intelligent or it constitutes a deprivation of the right to appeal and thus of the right 
to a meaningful opportunity for judicial review.”  Biwot v. Gonzales, 403 F.3d 
1094, 1098 (9th Cir. 2005) (internal quotation marks omitted); see also Chavez-
Garcia v. Sessions, 871 F.3d 991, 996 (9th Cir. 2017) (“an alien may validly waive 
his right to appeal his removal order as long as his waiver is ‘considered’ and 
‘intelligent.’”); United States v. Hernandez-Arias, 757 F.3d 874, 879–80 (9th Cir. 
2014) (no due process violation prevented defendant’s waiver of appeal from being 
knowing and intelligent); United States v. Vidal-Mendoza, 705 F.3d 1012, 1021 
(9th Cir. 2013) (waiver of appeal rights was considered and intelligent); United 
States v. Reyes-Bonilla, 671 F.3d 1036, 1044 (9th Cir. 2012); United States v. 
Ramos, 623 F.3d 672, 680–81 (9th Cir. 2010) (petitioner’s waiver of his right to 
appeal was not considered or intelligent and was thus invalid); Rendon v. Mukasey, 
520 F.3d 967, 972 (9th Cir. 2008) (rejecting due process contention that 
petitioner’s waiver “of his right to challenge the finding of removability based on” 
a conviction was not “considered and intelligent” where IJ gave detailed 
instructions on how to file an appeal, and petitioner failed to present arguments 
concerning his conviction before the BIA where he had ample opportunity to do 
so); United States v. Jimenez-Borja, 378 F.3d 853, 859 (9th Cir. 2004) (where 
noncitizen consented to deportation and waiver of appeal, the IJ’s failure to advise 
him of available relief resulted in a due process violation; however, there was no 
prejudice because he was not ultimately eligible for the relief); Matter of 
Rodriguez-Diaz, 22 I. & N. Dec. 1320, 1323, 1324 n.2 (BIA 2000) (in cases 
involving unrepresented noncitizens, more detailed explanations of appeal rights 
are often needed). 
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“Where ‘the record contains an inference that the petitioner is eligible 
for relief from deportation,’ but the IJ fails to ‘advise the alien of this 
possibility and give him the opportunity to develop the issue,’ we do 
not [regard] an alien’s waiver of his right to appeal his deportation 
order [as] ‘considered and intelligent.’ ” United States v. Pallares-
Galan, 359 F.3d 1088, 1096 (9th Cir. 2004) (quoting United States v. 
Muro-Inclan, 249 F.3d 1180, 1182 (9th Cir. 2001)) (some internal 
quotation marks omitted). 

Garcia v. Lynch, 786 F.3d 789, 792 (9th Cir. 2015) (per curiam).  In Garcia, “the 
IJ ‘believed, incorrectly, that [Garcia’s] conviction ... constituted a[n] ... 
aggravated felony,’ and so ‘erred when [ ]he told [Garcia] that no relief was 
available’ for that reason.”  786 F.3d at 796 (quoting Pallares-Galan, 359 F.3d at 
1096).  Because of the IJ’s error, Garcia’s “waiver of his right to appeal was not 
considered and intelligent.”  Garcia, 786 F.3d at 796. 

The government must prove a valid waiver by “clear and convincing 
evidence.”  United States v. Gomez, 757 F.3d 885, 894 (9th Cir. 2014); see also 
United States v. Valdivia-Flores, 876 F.3d 1201, 1205 (9th Cir. 2017).  The 
government “may not simply rely on the signed document purportedly agreeing to 
the waiver.”  Valdivia-Flores, 876 F.3d at 1205 (citing Gomez, 757 F.3d at 895).  
Additionally, the court should “indulge every reasonable presumption against 
waiver and should not presume acquiescence in the loss of fundamental rights.” 
Gomez, 757 F.3d at 894.  The foregoing is especially true where an uncounseled 
individual purportedly waived his right to appeal.  Id.  “Because [the court] cannot 
rely on [a] contested waiver document itself, [the court] evaluate[s] the 
surrounding circumstances to determine whether the government can overcome the 
presumption against waiver.” Valdivia-Flores, 876 F.3d at 1205. 

In United States v. Gomez, the court held that the stipulated removal 
proceeding violated noncitizen defendant’s due process rights because the 
government’s introduction of a signed waiver did not prove by clear and 
convincing evidence that he waived his right to appeal where the he had difficulty 
reading Spanish, was uncounseled, and the immigration officer did not review the 
purported waiver with him during their individual meeting.  757 F.3d at 894–96. 

In Chavez-Garcia, the court held that petitioner’s departure from the United 
States, without more, [did] not provide clear and convincing evidence of a 
‘considered’ and ‘intelligent’ waiver of the right to appeal. 871 F.3d at 997.  The 
court explained that “[t]he IJ’s failure to inform [petitioner] that his departure 
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would constitute a waiver of his previously reserved right to appeal to the BIA 
render[ed petitioner’s] purported waiver invalid.” Id. at 997–98. 

In Valdivia-Flores, the court held that Valdivia-Flores’s waiver of his right 
to seek judicial review of his underlying removal order was not considered or 
intelligent.  876 F.3d at 1205–06. Although he was issued a notice of intent to issue 
a final administrative removal order that described the window in which he could 
respond to the charges or petition for judicial review, the notice did not explicitly 
inform him that he could “refute, through either an administrative or judicial 
procedure, the legal conclusion underlying his removability.”  Id.  Furthermore, the 
Notice of Intent was issued without a hearing before an immigration judge, despite 
Valdivia-Flores’s request for a hearing.  Id. at 1206. 

19. Right to File Brief 

The BIA’s refusal to allow an appellant to file a brief may violate due 
process.  See Singh v. Ashcroft, 362 F.3d 1164, 1168–69 (9th Cir. 2004) (BIA 
violated due process by refusing to accept late brief where noncitizen followed all 
regulations and procedures but the BIA sent the briefing schedule and transcript to 
an incorrect address).  Cf. Zetino v. Holder, 622 F.3d 1007, 1013–14 (9th Cir. 
2010) (no due process violation when BIA refused to accept untimely brief where 
it was petitioner’s own fault that the brief was untimely and notice of appeal 
contained coherent argument); Rojas-Garcia v. Ashcroft, 339 F.3d 814, 822 (9th 
Cir. 2003) (no due process violation where failure to file a brief was caused by 
counsel’s mistake, as opposed to a deficiency in BIA’s procedures). 

The court has held that due process was violated when the BIA dismissed a 
motion before the expiration of the filing deadline based on a noncitizen’s failure 
to file a supporting brief.  See Yeghiazaryan v. Gonzales, 439 F.3d 994, 998–99 
(9th Cir. 2006) (BIA violated due process in dismissing motion prior to expiration 
of 90-day time limitation on motions to reopen, because supporting documentation 
need not be submitted concurrently with the motion). 

The BIA may violate due process if it summarily dismisses an appeal for 
failing to file a brief, where the notice of appeal is sufficiently detailed to put the 
BIA on notice of the issues on appeal.  See Garcia-Cortez v. Ashcroft, 366 F.3d 
749, 753–54 (9th Cir. 2004); see also Zetino, 622 F.3d at 1014 (noting that BIA 
may violate due process where it summarily dismisses an appeal where the notice 
of appeal is sufficient to put BIA on notice of issues on appeal).  Cf. Singh v. 
Ashcroft, 361 F.3d 1152, 1157 (9th Cir. 2004) (summary dismissal appropriate 
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where noncitizen failed to file a brief when he indicated he would on the appeal 
form and his notice of appeal failed to describe grounds for appeal with requisite 
specificity). 

20. Consideration of Evidence by Agency 

The BIA may violate a noncitizen’s due process rights on appeal if it fails to 
consider relevant evidence.  See Larita-Martinez v. INS, 220 F.3d 1092, 1095 (9th 
Cir. 2000) (due process claim that BIA failed to review all relevant evidence 
submitted in suspension of deportation case).  However, for a noncitizen to prevail 
on such a due process claim, the noncitizen must overcome the presumption that 
the BIA considered the evidence.  Id. at 1095–96; see also Vilchez v. Holder, 682 
F.3d 1195, 1200–01 (9th Cir. 2012) (concluding the agency gave adequate 
consideration to all of the positive and negative equities in the record and noting 
that the IJ does not have to write an exegesis on every contention); Fakhry v. 
Mukasey, 524 F.3d 1057, 1066 n.12 (9th Cir. 2008) (concluding IJ did not violate 
due process despite IJ’s initial statement that he had not fully reviewed the record, 
where IJ went off record to review the record and later stated he had reviewed the 
complete record). 

21. Notice of Evidentiary Requirements 

The BIA may violate due process by imposing new proof requirements 
without notice.  See Singh v. INS, 213 F.3d 1050, 1053–54 (9th Cir. 2000) (due 
process violation where BIA newly required noncitizen moving to reopen 
proceedings held in absentia to produce an affidavit from his employer or doctor, 
and to have contacted the immigration court).  Cf. Celis-Castellano v. Ashcroft, 
298 F.3d 888, 891–92 (9th Cir. 2002) (petitioner had notice of BIA’s evidentiary 
requirements and did not explain lack of evidence or failure to notify immigration 
court). 

22. Intervening Law 

Application of intervening law without notice does not violate due process.  
See Theagene v. Gonzales, 411 F.3d 1107, 1112–13 (9th Cir. 2005).  See also 
Khan v. Holder, 584 F.3d 773, 778–79 (9th Cir. 2009) (concluding no due process 
violation in denying petitioner opportunity to present evidence to meet higher 
standard post-REAL ID Act); Williams v. Mukasey, 531 F.3d 1040, 1043 (9th Cir. 
2008) (concluding that publication in the Federal Register of regulations 
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implemented while noncitizen was incarcerated provided noncitizen with notice 
required by due process). 

23. Sua Sponte Credibility Determinations 

The BIA may not make an adverse credibility determination in the first 
instance unless the applicant is afforded certain due process protections.  See 
Mendoza Manimbao v. Ashcroft, 329 F.3d 655, 661 (9th Cir. 2003) (pre-REAL ID 
Act) (holding that due process was violated where the IJ made a credibility 
observation but failed to make an express credibility determination and noting that 
under 8 C.F.R. § 1003.1(d)(3)(i) “the BIA would have no choice but to remand to 
the IJ for an initial credibility determination, as the BIA is now limited to 
reviewing the IJ’s factual findings, including credibility determinations, for clear 
error”), superseded by statute as stated in Dai v. Sessions, 884 F.3d 858 (9th Cir. 
2018), petition for cert. granted sub nom. Barr v. Dai, 141 S. Ct. 221 (2020).  Cf. 
Lin v. Gonzales, 472 F.3d 1131, 1136 n.1 (9th Cir. 2007) (BIA did not violate due 
process by denying asylum application on a ground not previously discussed by IJ, 
where IJ discussed the asylum requirements and gave petitioner notice that he 
failed to meet his burden of proof). 

Where the IJ makes an adverse credibility determination and the BIA affirms 
that determination for different reasons, there is no due process violation because 
the applicant was on notice that credibility was at issue.  Pal v. INS, 204 F.3d 935, 
939 (9th Cir. 2000). 

Where an applicant had no notice that an adverse credibility determination 
could be based on his failure to call a witness to corroborate his testimony, due 
process required a remand for a new hearing.  Sidhu v. INS, 220 F.3d 1085, 1092 
(9th Cir. 2000) (as amended). 

Cross-reference: Credibility Determinations. 

24. Detention 

The Attorney General’s statutory authority to detain noncitizens whose 
administrative review is complete but whose removal is stayed pending the court 
of appeals’ resolution of a petition for review is grounded in 8 U.S.C. § 1226(a).  
See Prieto-Romero v. Clark, 534 F.3d 1053, 1067–68 (9th Cir. 2008).  8 U.S.C. 
§ 1226(a) does not authorize indefinite detention.  Where a noncitizen’s detention 
is prolonged by pursuit of judicial review of his administratively final removal 
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order, the detention continues to be authorized by § 1226(a).  See Prieto-Romero, 
534 F.3d at 1068.  “[D]ue process requires adequate procedural protections to 
ensure that the government’s asserted justification for physical confinement 
outweighs the individual’s constitutionally protected interest in avoiding physical 
restraint.”  Id. at 1065 (internal quotation marks omitted).  In Rodriguez v. Marin, 
the Ninth Circuit court remanded to the district court for it to consider “the 
minimum requirements of due process to be accorded to [noncitizens who were 
subject to prolonged detention pursuant to statute] that will ensure a meaningful 
time and manner of opportunity to be heard … .”  909 F.3d 252, 257 (9th Cir. 
2018) (order) (on remand from the Supreme Court).  While leaving the 
constitutional question to the district court to address in the first instance, the court 
noted: 

We have grave doubts that any statute that allows for arbitrary 
prolonged detention without any process is constitutional or that those 
who founded our democracy precisely to protect against the 
government’s arbitrary deprivation of liberty would have thought so.  
Arbitrary civil detention is not a feature of our American government.  
“[L]iberty is the norm, and detention prior to trial or without trial is 
the carefully limited exception.” United States v. Salerno, [481 U.S. 
739, 755] (1987). Civil detention violates due process outside of 
“certain special and narrow nonpunitive circumstances.”  Zadvydas v. 
Davis, [533 U.S. 678, 690] (2001) (internal quotation marks and 
citation omitted). 

Rodriguez, 909 F.3d at 256–57. 

25. Duty to Probe All Relevant Facts 

“‘[A]liens appearing pro se often lack the legal knowledge to navigate their 
way successfully through the morass of immigration law, and because their failure 
to do so successfully might result in their expulsion from this country, it is critical 
that the IJ scrupulously and conscientiously probe into, inquire of, and explore for 
all the relevant facts.’”  Pangilinan v. Holder, 568 F.3d 708, 709 (9th Cir. 2009) 
(order) (quoting Agyeman v. INS, 296 F.3d 871, 877 (9th Cir. 2002)) (internal 
quotation marks omitted).  “An IJ cannot correct his failure to probe more deeply 
by simply asking the alien whether he has anything to add in support of his claim.”  
Id. (explaining that obligation to probe into relevant facts is founded in statutory 
duty to “administer oaths, receive evidence, and interrogate, examine and cross-
examine the alien and any witnesses” under 8 U.S.C. § 1229a(b)(1)) (internal 
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quotation marks omitted).  See also Dent v. Holder, 627 F.3d 365, 373–74 (9th Cir. 
2010) (“When the alien appears pro se, it is the IJ’s duty to fully develop the 
record.  Because noncitizens appearing pro se often lack the legal knowledge to 
navigate their way successfully through the morass of immigration law, and 
because their failure to do so successfully might result in their expulsion from this 
country, it is critical that the IJ scrupulously and conscientiously probe into, 
inquire of, and explore for all the relevant facts.” (internal citation and quotation 
marks omitted)). 

Where the IJ inexplicably delegates his duties to develop the record in an 
unrepresented noncitizen’s case to the government attorney, the IJ creates an unfair 
conflict of interest on the government and deprives the noncitizen of development 
of the record, thereby violating due process.  See Pangilinan, 568 F.3d at 709–10. 

See also Zetino v. Holder, 622 F.3d 1007, 1014–15 (9th Cir. 2010) (rejecting 
petitioner’s contention that IJ violated due process by failing to develop a factually 
complete record or advise him of right to counsel, where court concluded IJ did 
both). 

26. Reasoned Explanation 

“Due process and this court’s precedent require a minimum degree of clarity 
in dispositive reasoning and in the treatment of a properly raised argument.”  She v. 
Holder, 629 F.3d 958, 963 (9th Cir. 2010), superseded by statute as stated in Dai 
v. Sessions, 884 F.3d 858 (9th Cir. 2018), petition for cert. granted sub nom. Barr 
v. Dai, 141 S. Ct. 221 (2020); see also Tadevosyan v. Holder, 743 F.3d 1250, 1258 
(9th Cir. 2014) (stating the BIA decision lacked reasoned decisionmaking); Vilchez 
v. Holder, 682 F.3d 1195, 1200–01 (9th Cir. 2012) (rejecting challenge to denial of 
cancellation of removal, concluding the agency gave adequate consideration to all 
of the positive and negative equities in the record and noting that the IJ does not 
have to write an exegesis on every contention); Antonyan v. Holder, 642 F.3d 
1250, 1256–57 (9th Cir. 2011) (recognizing that BIA must provide reasons for 
denying relief, but concluding that contrary to petitioner’s assertion, BIA 
adequately addressed CAT claim).  In She, although the BIA surmised that the IJ 
made a finding of firm resettlement, the court concluded the IJ did not.  629 F.3d at 
963.  As such, the court could not “confidently infer the reasoning behind the IJ’s 
conclusion” of firm resettlement and remanded the case to the BIA for 
clarification.  Id. at 963–64. 
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27. Bond Hearing 

Due process requires a contemporaneous record of bond hearings.  Singh v. 
Holder, 638 F.3d 1196, 1208 (9th Cir. 2011).  “[In] lieu of providing a transcript, 
the immigration court may record [bond] hearings and make the audio recordings 
available for appeal upon request.”  Id.  Although such audio recordings satisfy due 
process, the court has not decided whether they are the only constitutional adequate 
alternative to a transcript.  Id.  See also Rodriguez v. Robbins, 715 F.3d 1127, 1136 
(9th Cir. 2013) (reiterating that due process requires a contemporaneous record of 
bond hearings, such as a transcript or an audio recording available on request). 

In Jennings v. Rodriguez, 138 S. Ct. 830 (2018), petitioner sought a writ of 
habeas corpus, on behalf of himself and a certified class of noncitizens, 
challenging prolonged detention pursuant immigration detention statutes, namely 8 
U.S.C. §§ 1225(b), 1226(a), and 1226(c), without individualized bond hearings and 
determinations to justify continued detention.  Avoiding the constitutional 
question, the Supreme Court “concluded that as a matter of statutory construction, 
the only exceptions to indefinite detention were those expressly set forth in the 
statutes or related regulations.  See 8 U.S.C. § 1182(d)(5)(A) (humanitarian 
parole); 8 U.S.C. § 1226(a)(2)(A) (bond); 8 U.S.C. § 1226(c)(2) (witness 
protection); 8 C.F.R. §§ 236.1(d)(1), 1236.1(d)(1) (bond hearing).”  Rodriguez v. 
Marin, 909 F.3d 252, 255 (9th Cir. 2018) (order) (on remand from the Supreme 
Court).  Ultimately, the constitutional question was remanded to the district court 
for it to consider and determine “the minimum requirements of due process to be 
accorded to all claimants that will ensure a meaningful time and manner of 
opportunity to be heard … .” 909 F.3d 252, 257 (9th Cir. 2018) (order). 

28. Notice of Deadline 

Notice of the deadline to file a special motion to reopen to apply for § 212(c) 
relief was presumptively in compliance with due process where law was enacted 
by Congress and regulation that established procedures for filing motions to 
reopen.  See Luna v. Holder, 659 F.3d 753, 75960 (9th Cir. 2011). 

29. Video Conference 

“The INA expressly authorizes hearings by video conference, even without 
an alien’s consent.”  Vilchez v. Holder, 682 F.3d 1195, 1199 (9th Cir. 2012) (citing 
8 U.S.C. § 1229a(b)(2)(A)(iii) and  8 C.F.R. § 1003.25(c)).  Although hearings by 
video conference are authorized, the court has recognized “that in a particular case 
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video conferencing may violate due process or the right to a fair hearing 
guaranteed by 8 U.S.C. § 1229a(b)(4)(B).”  Vilchez, 682 F.3d at 1199.  However, 
whether a particular video-conference hearing violates a petitioner’s due process 
rights must be determined on a case-by-case basis.  Id.  In Vilchez, the court held 
there was no due process violation, where petitioner was represented by counsel, 
testified at length, had three witnesses speak on his behalf, and failed to establish 
the outcome of the proceeding may have been affected by video conference.  Id. at 
1200. 

30. Confessions 

“‘Expulsion cannot turn upon utterances cudgeled from the alien by 
governmental authorities; statements made by the alien and used to achieve his 
deportation must be voluntarily given.’” Gonzaga-Ortega v. Holder, 736 F.3d 795, 
804 (9th Cir. 2013) (as amended) (quoting Bong Youn Choy v. Barber, 279 F.2d 
642, 646 (9th Cir. 1960)).  To prevail on a due process claim that a confession was 
coerced, the petitioner must demonstrate error and substantial prejudice. Gonzaga-
Ortega, 736 F.3d at 804 (the court rejected the petitioner’s contention that his 
admission was coerced where he stated his statements were voluntary, he was 
treated fine, and held for only a brief period). 

31. Consideration of Guilty Plea 

“As a general rule, a voluntary guilty plea to criminal charges is probative 
evidence that the petitioner did, in fact, engage in the charged activity, even if the 
conviction is later overturned for a reason unrelated to voluntariness.”  Chavez-
Reyes v. Holder, 741 F.3d 1 (9th Cir. 2014).  “[T]here may be instances in which 
an overturned conviction may require the BIA to give little or no weight to a guilty 
plea.”  Id.  In Chavez-Reyes, the petitioner alleged the BIA violated his due process 
rights by considering his guilty plea because the conviction was overturned on 
appeal.  However, because petitioner’s conviction was overturned on a reason 
unrelated to the voluntariness of his guilty plea, the court concluded that his due 
process rights were not violated.  Id. 

32. Competence During Proceedings 

The Immigration and Nationality Act (“INA”) requires that, “[i]f it is 
impracticable by reason of an alien’s mental incompetency for the 
alien to be present at the proceeding, the Attorney General shall 

https://www.westlaw.com/Document/NFF9ECF308EBA11DAAF57BD3E6EFC5A3E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia3edc330ba2511e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1199
https://www.westlaw.com/Document/Ia3edc330ba2511e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia3edc330ba2511e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia3edc330ba2511e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1200
https://www.westlaw.com/Document/Ia3edc330ba2511e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1200
https://www.westlaw.com/Document/I0522d44b1fe411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_804
https://www.westlaw.com/Document/I0522d44b1fe411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_804
https://www.westlaw.com/Document/I24ba62868ec011d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_646
https://www.westlaw.com/Document/I24ba62868ec011d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_646
https://www.westlaw.com/Document/I0522d44b1fe411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_804
https://www.westlaw.com/Document/I0522d44b1fe411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_804
https://www.westlaw.com/Document/Ib18747ee876011e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib18747ee876011e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib18747ee876011e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib18747ee876011e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib18747ee876011e381b8b0e9e015e69e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 
February 2021 E-42  

prescribe safeguards to protect the rights and privileges of the alien,” 
8 U.S.C. § 1229a(b)(3) (INA § 240(b)(3)). 

Calderon-Rodriguez v. Sessions, 878 F.3d 1179, 1182 (9th Cir. 2018).  In Matter of 
M-A-M-, 25 I. & N. Dec. 474 (BIA 2011), the BIA drew on the general due process 
principles for assuring competence in criminal proceedings.  See Calderon-
Rodriguez, 878 F.3d at 1182.  The BIA explained in Matter of M-A-M-: 

[T]he test for determining whether an alien is competent to participate 
in immigration proceedings is whether he or she has a rational and 
factual understanding of the nature and object of the proceedings, can 
consult with the attorney or representative if there is one, and has a 
reasonable opportunity to examine and present evidence and cross-
examine witnesses. 

Matter of M-A-M-, 25 I. & N. Dec. at 479. “Under Matter of M-A-M-, if there are 
indicia of incompetence—which may ‘include a wide variety of observations and 
evidence,’ ranging from ‘medical reports or assessments from past medical 
treatment’ to ‘school records’ and ‘testimony from friends,’ id. at 479–80—‘the 
Immigration Judge must make further inquiry to determine whether the alien is 
competent for purposes of immigration proceedings,’ id. at 484.”  Calderon-
Rodriguez, 878 F.3d at 1182.  See also Mejia v. Sessions, 868 F.3d 1118, 1121–22 
(9th Cir. 2017) (holding that the indicia of incompetence required the IJ “to explain 
whether Petitioner was competent and whether procedural safeguards were 
needed”). 

“The standard for mental incompetency as set by the BIA in Matter of 
M-A-M-, and endorsed by our court in Calderon–Rodriguez and Mejia, is a 
stringent one.”  Salgado v. Sessions, 889 F.3d 982, 989 (9th Cir. 2018).  “[A]lleged 
poor memory without some credible evidence of an inability to comprehend or 
meaningfully participate in the proceedings does not constitute indicia of 
incompetency.”  Salgado, 889 F.3d at 989 (concluding petitioner failed to show 
indicia of incompetency where there was no evidence that he did not comprehend 
the nature and object of the proceedings, nor evidence that he was unable to 
meaningfully assist his counsel’s defense efforts). 

In Calderon-Rodriguez, 878 F.3d 1179 (9th Cir. 2018), the court held that 
substantial evidence did not support the BIA’s determination that petitioner was 
competent to participate in removal proceedings. 
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In Mejia, 868 F.3d at 1121–22, the court held the BIA abused its discretion 
by failing to explain why it allowed the IJ to disregard rigorous procedural 
requirements set forth by the BIA in M-A-M-, which explains that if an applicant 
shows an indicia of incompetency, the IJ has an independent duty to determine 
whether the applicant is competent. 

33. Deliberate Indifference 

A petitioner can succeed on a due process claim by showing that the INS 
was ‘deliberately indifferent to whether his application was processed,’ … , and 
that he or she suffered prejudice, ‘which means that the outcome of the proceeding 
may have been affected by the alleged violation[.]’”  Dent v. Sessions, 900 F.3d 
1075, 1083 (9th Cir. 2018) (internal citations omitted). 

Under Brown v. Lynch, 831 F.3d 1146 (9th Cir. 2016) (“Brown II”), to 
establish deliberate indifference in the immigration context, a 
petitioner must present: 

(1) a showing of an objectively substantial risk of harm; 
and (2) a showing that the officials were subjectively 
aware of facts from which an inference could be drawn 
that a substantial risk of serious harm existed and (a) the 
official actually drew that inference or (b) that a 
reasonable official would have been compelled to draw 
that inference. 

Id. at 1150 (internal quotation marks omitted).  Even gross negligence 
does not amount to deliberate indifference. Brown [ v. Holder, 763 
F.3d 1141, 1150 n.5 (9th Cir. 2014)].  Nor does an agency’s failure to 
comply with its own regulations amount to deliberate indifference.  Id. 
at 1148. 

Dent, 900 F.3d at 1083 (concluding INS was not deliberately indifferent to 
processing citizenship applications).  Note that the court in Dent, recognized that 
although Brown II provides a subjective standard for evaluating deliberate 
indifference claims in the immigration context, an objective standard was used to 
evaluate a deliberate indifference claim in the prison context in Castro v. County of 
Los Angeles, 833 F.3d 1060 (9th Cir. 2016) (en banc).  The court in Dent, did not 
decide whether the Brown II standard should be revised after Castro because the 
claims failed under either standard. 
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34. Retroactivity 

“The presumption against retroactive legislation, … , ‘embodies a legal 
doctrine centuries older than our Republic.’ … Several provisions of the 
Constitution, … , embrace the doctrine, among them, the Ex Post Facto Clause, the 
Contract Clause, and the Fifth Amendment’s Due Process Clause.”  Vartelas v. 
Holder, 566 U.S. 257, 266 (2012) (quoting Landgraf v. USI Film Products, 511 
U.S. 244, 265–66 (1994)).  “[D]ue process ‘protects the interests in fair notice and 
repose that may be compromised by retroactive legislation.’”  United States v. 
Ubaldo-Figueroa, 364 F.3d 1042, 1052 (9th Cir. 2004) (Pregerson, J., concurring) 
(quoting Landgraf, 511 U.S. at 266). 

Despite the dangers inherent in retroactive legislation, it is beyond 
dispute that, within constitutional limits, Congress has the power to 
enact laws with retrospective effect. … A statute may not be applied 
retroactively, however, absent a clear indication from Congress that it 
intended such a result. Requiring clear intent assures that Congress 
itself has affirmatively considered the potential unfairness of 
retroactive application and determined that it is an acceptable price to 
pay for the countervailing benefits. 

I.N.S. v. St. Cyr, 533 U.S. 289, 316 (2001) (internal citations and quotation marks 
omitted) (holding that IIRIRA § 304(b) was impermissibly retroactive as applied to 
noncitizens who pleaded guilty to deportable offenses before its effective date). 

The Supreme Court has set forth a two-step process to determine whether a 
civil statute may apply retroactively. 

First, when a statute is enacted after the events at issue in a suit, the 
court must determine whether Congress expressly provided that the 
statute should apply retroactively.  Landgraf, 511 U.S. at 280, 114 
S. Ct. 1483.  If the answer is yes, then the inquiry is complete and the 
statute applies retroactively.  Id. If the answer is no, then the court 
must proceed to the second step and determine whether the statute 
would have a retroactive effect.  Id.  If the statute would operate 
retroactively, then the court must apply the traditional presumption 
against retroactivity and prohibit retroactive application of the statute. 
Id. 
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Cardenas-Delgado v. Holder, 720 F.3d 1111, 1115 (9th Cir. 2013).  “[S]omeone 
seeking to show that a civil statute is impermissibly retroactive is not required to 
prove any type of reliance … .”  Id. at 1119 (explaining that after Vartelas, it is 
clear that reliance on prior law is not a necessary predicate for proving 
retroactivity).  “[T]he essential inquiry is whether the new statute attaches new 
legal consequences to events completed before the enactment of the statute.”  Id. 

See, e.g., Lopez v. Sessions, 901 F.3d 1071, 1076 (9th Cir. 2018) (holding 
that statute at issue did not attach new legal consequences to events completed 
before its enactment, and thus contention that statute was impermissibly retroactive 
failed); Cardenas-Delgado, 720 F.3d at 1119 (holding that repeal of § 212(c) relief 
impermissibly attached new legal consequences to the trial convictions of 
noncitizens like Cardenas-Delgado, and thus could not be applied retroactively); 
Ixcot v. Holder, 646 F.3d 1202, 1213 (9th Cir. 2011) (concluding the post-IIRIRA 
reinstatement provision is impermissibly retroactive); Garcia-Ramirez v. Gonzales, 
423 F.3d 935, 939 (9th Cir. 2005) (holding that application of the continuous 
presence requirement of 8 U.S.C. § 1229b(d)(2) did not violate due process 
through an impermissible retroactive effect). 

“Retroactivity challenges to immigration laws implicate legitimate due 
process considerations that need not be exhausted in administrative proceedings 
because the BIA cannot give relief on such claims.” Garcia-Ramirez, 423 F.3d at 
938. 

a. Retroactivity of Board Decisions 

“When an agency decides to create a new rule through adjudicatory action, 
that new rule may apply retroactively to regulated entities.”  Olivas-Motta v. 
Whitaker, 910 F.3d 1271, 1276 (9th Cir. 2018), cert denied, 140 S. Ct. 1105 
(2020).  “[T]he agency may act through adjudication to clarify an uncertain area of 
the law, so long as the retroactive impact of the clarification is not excessive or 
unwarranted. … [A]lthough the agency [is] free to change or modify its position, 
the agency’s interest in doing so must be ‘balanc[ed] [against] a regulated party’s 
interest in being able to rely on the terms of a rule as it is written.’”  Garfias-
Rodriguez v. Holder, 702 F.3d 504, 518 (9th Cir. 2012) (en banc) (citation 
omitted).  To balance these interests, the court applies the five-factor test set forth 
in Montgomery Ward & Co., Inc. v. FTC, 691 F.2d 1322, 1333 (9th Cir. 1982).  
The factors are: 
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(1) whether the particular case is one of first impression, (2) whether 
the new rule represents an abrupt departure from well established 
practice or merely attempts to fill a void in an unsettled area of law, 
(3) the extent to which the party against whom the new rule is applied 
relied on the former rule, (4) the degree of the burden which a 
retroactive order imposes on a party, and (5) the statutory interest in 
applying a new rule despite the reliance of a party on the old standard. 

Garfias-Rodriguez, 702 F.3d at 518 (holding that where the court overturns its own 
precedent following a contrary statutory interpretation by an agency, the test 
applies to determine whether the agency’s statutory interpretation applies 
retroactively).  See also Olivas-Motta, 910 F.3d at 1276 (stating the test has been 
applied in the immigration context to determine whether Board decisions may 
apply retroactively); Garcia-Martinez v. Sessions, 886 F.3d 1291, 1295 (9th Cir. 
2018) (balancing factors and holding that BIA’s new CIMT rule should not apply 
retroactively). 

Before Montgomery Ward is implicated, there must have been a change in 
law.  See Olivas-Motta, 910 F.3d at 1277–78 (concluding Montgomery Ward  did 
not apply because there was no change of law, where prior to petitioner’s plea, the 
BIA had never previously determined in a precedential opinion whether felony 
endangerment in Arizona was a crime of moral turpitude, and thus, the subsequent 
precedential opinion could not have attached a new disability to his guilty plea; 
rather, 8 U.S.C. § 1227(a)(2)(A)(ii) had already created the legal consequences of 
his plea, and it was merely unclear whether it would apply). 

35. Procedural Delays 

“[P]rocedural delays, such as routine processing delays, do not deprive 
aliens of a substantive liberty or property interest unless the aliens have a 
‘legitimate claim of entitlement’ to have their applications adjudicated within a 
specified time.”  Mendez-Garcia v. Lynch, 840 F.3d 655, 666 (9th Cir. 2016) 
(noncitizens lacked any legitimate claim of entitlement to having their applications 
adjudicated before their sons turned 21, and thus denial of their applications due to 
lack of a qualifying relative at the time of the final decision did not deprive them of 
a substantive right).  Additionally, the agency’s delay in adjudicating the 
applications did not violate petitioners’ procedural due process rights.  Id. at 667. 
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F. Due Process Challenges to Certain Procedures and Statutory 
Provisions 

1. Summary Affirmance 

The BIA’s summary affirmance procedure does not violate due process.  See 
Falcon Carriche v. Ashcroft, 350 F.3d 845, 848 (9th Cir. 2003) (cancellation of 
removal); Garcia-Martinez v. Ashcroft, 371 F.3d 1066, 1078–79 (9th Cir. 2004) 
(same in asylum context); see also Tijani v. Holder, 628 F.3d 1071, 1074 n.1 (9th 
Cir. 2010) (“This court has held that streamlining does not violate an alien’s due 
process rights.”); Valencia-Alvarez v. Gonzales, 469 F.3d 1319, 1323 (9th Cir. 
2006) (rejecting challenge to BIA’s streamlining procedure because streamlining 
does not violate due process under Falcon Carriche, and petitioner failed to show 
that court could not adequately determine BIA’s reasons for denying relief, or that 
BIA abused its own regulations in streamlining); Jiang v. Gonzales, 425 F.3d 649, 
654 (9th Cir. 2005) (rejecting petitioner’s argument that summary affirmance 
procedures violated his right to an administrative appeal and concluding that the 
contention was foreclosed by Falcon Carriche); Kumar v. Gonzales, 439 F.3d 520, 
523–24 (9th Cir. 2006) (although BIA violated regulation governing summary 
affirmance procedures by including a footnote, the addition of the footnote did not 
prejudice petitioners or affect the outcome of proceedings). 

Note that the BIA errs by summarily affirming the IJ’s decision where the 
petitioner challenges procedural irregularities of the proceedings before the IJ.  See 
Montes-Lopez v. Gonzales, 486 F.3d 1163, 1165 (9th Cir. 2007).  Furthermore, the 
BIA abuses its discretion when it reduces the voluntary departure period in a 
streamlined opinion.  See Padilla-Padilla v. Gonzales, 463 F.3d 972, 980–81 (9th 
Cir. 2006).  Additionally, where the IJ denies relief on alternative reviewable and 
unreviewable grounds and the BIA issues a streamlined opinion, the court may 
remand to the BIA.  See Lanza v. Ashcroft, 389 F.3d 917, 932 (9th Cir. 2004) 
(remanding where IJ denied relief on alternative grounds and the court was unable 
to determine whether BIA’s streamlined opinion was based on a reviewable or 
unreviewable ground). 

Cross-reference: Streamlined Cases. 

2. Reinstated Removal Proceedings 

In Morales-Izquierdo v. Gonzales, 486 F.3d 484, 495–96 (9th Cir. 2007) (en 
banc), the court held that the reinstatement procedures in 8 C.F.R. § 241.8 
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constitute a valid interpretation of the INA and do not offend due process.  See also 
Martinez-Merino v. Mukasey, 525 F.3d 801, 803–05 (9th Cir. 2008). 

“Reinstatement of a prior removal order – regardless of the process afforded 
in the underlying order – does not offend due process because reinstatement of a 
prior order does not change the alien’s rights or remedies.”  Morales-Izquierdo, 
486 F.3d at 497; see also Vega-Anguiano v. Barr, 982 F.3d 542, 550 (9th Cir. 
2020) (as amended) (discussing Morales-Izquierdo). In Vega-Anguiano, the court 
explained that although Morales-Izquierdo addressed “due process” and overruled 
prior case law which held a removal order that did not comport with due process 
could not be reinstated, Morales-Izquierdo said nothing about collaterally attacking 
a final order of removal based on a “gross miscarriage of justice.”  Vega-Anguiano, 
982 F.3d at 550.  As such, the court held that Vega-Anguiano had shown a gross 
miscarriage of justice where the removal order lacked a valid legal basis at the time 
of his removal, and thus could not be reinstated.  Id. at 550–51 (distinguishing 
between a collateral attack of a final order of removal based on a gross miscarriage 
of justice, and a collateral attack based on an alleged due process violation).  The 
court did not address petitioner’s due process contentions.  Id. at 551. 

“[T]he post IIRIRA reinstatement provision is impermissibly retroactive 
[…] when applied to [a noncitizen] who applied for immigration relief prior to 
IIRIRA’s effective date.”  See Ixcot v. Holder, 646 F.3d 1202, 1213 (9th Cir. 2011) 
(concluding the post-IIRIRA reinstatement provision is impermissibly retroactive). 

In Villa-Anguiano v. Holder, 727 F.3d 873 (9th Cir. 2013) the court held that 
ICE improperly reinstated a removal order after the district court found the 
underlying removal proceedings violated noncitizen’s due process rights.  The 
court concluded that when: 

a district court finds constitutional infirmities in the prior removal 
proceedings that invalidate the prior removal for purposes of criminal 
prosecution, the agency cannot simply rely on a pre-prosecution 
determination to reinstate the prior removal order. Instead the agency 
must—as it may well ordinarily do—(1) provide the alien with an 
opportunity after the criminal prosecution is dismissed to make a written or 
oral statement addressing the expedited reinstatement determination in light 
of the facts found and the legal conclusions reached in the course of the 
criminal case; and (2) independently reassess whether to rely on the order 
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issued in the prior proceedings as the basis for deportation or instead to 
instigate full removal proceedings. 

Id. at 880. 

“Aliens subject to reinstated orders of removal are placed in reasonable fear 
screening proceedings, if they express fear of persecution or torture in their country 
of removal.”  Bartolome v. Sessions, 904 F.3d 803, 807 (9th Cir. 2018). 

These reasonable fear proceedings, as outlined in 8 C.F.R. §§ 208.31, 
1208.31, are intended to provide a fair determination of whether an 
alien has a reasonable fear of persecution or torture, which fear would 
require the alien to be referred to an IJ to review eligibility for 
withholding of removal or relief under the Convention Against 
Torture (“CAT”). However, these reasonable fear proceedings are to 
be streamlined, not intended to have full evidentiary hearings, because 
the alien continues to be subject to the expedited removal process 
used for previously removed aliens with reinstated orders of removal. 
Thus, an IJ’s failure specifically to address all of the evidence and 
claims before him or her (during the reasonable fear review 
proceedings) does not violate the alien’s due process rights. 

Bartolome, 904 F.3d at 807. “Although previously removed aliens in the United 
States are entitled to due process protections, they are not entitled to all of the same 
protections granted to aliens not previously removed.”  Id. at 812 (concluding that  
Bartolome’s due process allegations lacked merit). 

3. IIRIRA 

The application of IIRIRA to place noncitizens in removal rather than 
deportation proceedings does not by itself amount to a due process violation.  See 
Vasquez-Zavala v. Ashcroft, 324 F.3d 1105, 1008–09 (9th Cir. 2003); see also 
Lopez-Urenda v. Ashcroft, 345 F.3d 788, 796 (9th Cir. 2003) (rejecting claim that 
“placement in removal proceedings is so fundamentally unfair as to amount to a 
denial of due process”); Ramirez-Zavala v. Ashcroft, 336 F.3d 872, 874–75 (9th 
Cir. 2003) (noncitizen who tried to file for suspension of deportation was not 
eligible for such relief because her removal proceedings commenced with the filing 
of a Notice to Appear); Jimenez-Angeles v. Ashcroft, 291 F.3d 594, 600 (9th Cir. 
2002) (same).  Cf. Hernandez de Anderson v. Gonzales, 497 F.3d 927, 935–44 (9th 
Cir. 2007) (concluding that IIRIRA’s repeal of suspension of deportation under 
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former 8 U.S.C. § 1254(a)(2) was impermissibly retroactive as applied to the 
noncitizen, who had the right to seek suspension of deportation when she applied 
for naturalization 18 months prior to IIRIRA’s effective date), implied overruling 
recognized by Cardenas-Delgado v. Holder, 720 F.3d 1111 (9th Cir. 2013) 
(explaining that after Vartelas v. Holder, 566 U.S. 257 (2012), “it is clear that 
someone seeking to show that a civil statute is impermissibly retroactive is not 
required to prove any type of reliance and the essential inquiry is whether the new 
statute attaches new legal consequences to events completed before the enactment 
of the statute.”). 

In Vartelas v. Holder, 566 U.S. 257 (2012), the Supreme Court held that it 
was impermissible to retroactively apply an IIRIRA provision to a lawful 
permanent resident whose conviction was obtained prior to enactment of IIRIRA. 
The Court made clear that ‘neither actual reliance nor reasonable reliance was 
required to show that a statute was impermissibly retroactive.”  Cardenas-Delgado 
v. Holder, 720 F.3d 1111, 1118 (9th Cir. 2013) (explaining Vartelas and how 
Ninth circuit cases had previously held otherwise).  Cf. Peng v. Holder, 673 F.3d 
1248, 1256 (9th Cir. 2012) (decided before Vartelas and holding that applying 
IIRIRA § 304(b) retroactively may result in impermissible retroactive effect, where 
the noncitizen demonstrates reasonable reliance on pre-IIRIRA law). 

The retroactive application of the stop-time rule in § 309(c)(5)(A) of IIRIRA 
does not violate due process.  See Ram v. INS, 243 F.3d 510, 516–19 (9th Cir. 
2001). 

Additionally, the ten-year continuous physical presence requirement for 
cancellation of removal eligibility in 8 U.S.C. § 1229b(b)(1)(A) and the stop-time 
rule of § 1229b(d)(1) do not violate substantive due process.  See Padilla-Padilla 
v. Gonzales, 463 F.3d 972, 978–79 (9th Cir. 2006). 

IIRIRA’s limitations on habeas review were found to be constitutional as 
applied in Dep’t of Homeland Sec. v. Thuraissigiam, 140 S. Ct. 1959 (2020).  In 
that case, Thuraissigiam contended that “IIRIRA violate[ed] his right to due 
process by precluding judicial review of his allegedly flawed credible-fear 
proceeding.”  The Supreme Court rejected that argument holding that where 
Thuraissigiam entered the country illegally, he did not have a federal constitutional 
procedural right to judicial review of an allegedly flawed credible fear 
determination in expedited removal proceedings.  Id. at 1981–84.  The Court 
explained that because he had entered the country illegally, he was to be treated as 
an “applicant for admission” and had only those rights regarding admission that 
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Congress provided by statute.  “In [Thuraissigiam’s] case, Congress provided the 
right to a ‘determin[ation]’ whether he had ‘a significant possibility’ of 
‘establish[ing] eligibility for asylum,’ and he was given that right. … Because the 
Due Process Clause provides nothing more, it does not require review of that 
determination or how it was made.”  Id. at 1983 (quoting §§ 1225(b)(1)(B)(ii), (v)).  
The Court held, in short, that “neither the Suspension Clause nor the Due Process 
Clause of the Fifth Amendment require[d] any further review of [Thuraissigiam’s] 
claims, and IIRIRA’s limitations on habeas review [were] constitutional as 
applied.”  Thuraissigiam, 140 S. Ct. at 1964. 

4. Adjustment of Status 

The lawful denial of adjustment of status does not violate a noncitizen’s or 
the noncitizen’s “family’s substantive rights protected by the Due Process Clause.”  
Morales-Izquierdo v. Dep’t of Homeland Sec., 600 F.3d 1076, 1091 (9th Cir. 
2010), overruled in part on other grounds by Garfias-Rodriguez v. Holder, 702 
F.3d 504 (9th Cir. 2012) (en banc). 

5. 8 C.F.R. § 245.2(a)(2)(i)(B) 

In Ruiz-Diaz v. United States, 703 F.3d 483 (9th Cir. 2012), a class of 
noncitizen religious workers, as beneficiaries of five-year special immigrant 
religious worker visas, challenged the regulation governing the process for 
religious workers to apply for adjustment of status.  The court explained that 
plaintiffs could not claim “that their due process rights [were] violated unless they 
ha[d] some ‘legitimate claim of entitlement’ to have the petitions approved before 
their visas expire.”  Id. at 487.  The court rejected the due process claim, 
explaining that even if the regulation “ma[de] it more difficult for plaintiffs to 
obtain adjustment of status, it d[id] not violate due process as there is no legitimate 
statutory or constitutional claim of entitlement to concurrent filings.”  Id. at 487–
88. 

6. 8 U.S.C. § 1231(b)(3)(B)(ii) 

“The void-for-vagueness doctrine stems from the Fifth Amendment’s 
guarantee of due process.” Olivas-Motta v. Whitaker, 910 F.3d 1271, 1281 (9th 
Cir. 2018) (rejecting argument that 8 U.S.C. § 1227(a)(2)(A)(ii) is 
unconstitutionally vague), cert. denied,140 S. Ct. 1105 (2020).  “The Fifth 
Amendment provides that ‘[n]o person shall ... be deprived of life, liberty, or 
property, without due process of law.’  [Supreme Court] cases establish that the 
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Government violates this guarantee by taking away someone’s life, liberty, or 
property under a criminal law so vague that it fails to give ordinary people fair 
notice of the conduct it punishes, or so standardless that it invites arbitrary 
enforcement.”  Johnson v. United States, 135 S. Ct. 2551, 2556 (2015).  “Because 
‘deportation is “‘a particularly severe penalty,’” which may be of greater concern 
to a convicted alien than “‘any potential jail sentence,’” ’ a provision of 
immigration law making an alien deportable is subject to the void-for-vagueness 
doctrine.” Olivas-Motta, 910 F.3d at 1281 (quoting Sessions v. Dimaya, 38 S. Ct. 
1204, 1213 (2018)). 

In Guerrero v. Whitaker, 908 F.3d 541, 542 (9th Cir. 2018), the court 
addressed the legal argument that the statutory phrase “particularly serious crime” 
within 8 U.S.C. § 1231(b)(3)(B)(ii), is unconstitutionally vague on its face 
following the Supreme Court’s decisions in Johnson v. United States, 135 S. Ct. 
2551 (2015), and Sessions v. Dimaya, 138 S. Ct. 1204 (2018).  Applying the 
reasoning of Johnson and Dimaya, the court held that the “particularly serious 
crime” provision is not unconstitutionally vague on its face.  Guerrero, 908 F.3d at 
543–45 (explaining that the incorrect legal standard had been applied previously to 
the same question in Alphonsus v. Holder, 705 F.3d 1031 (9th Cir. 2013), and 
therefore addressing the question with “fresh” eyes). 

7. 18 U.S.C. § 16(b) 

“The Fifth Amendment’s Due Process Clause ‘requires that a penal statute 
define the criminal offense with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and in a manner that does not encourage 
arbitrary and discriminatory enforcement.’”  Dimaya v. Lynch, 803 F.3d 1110, 
1112–13 (9th Cir. 2015) (citations omitted), affirmed by, Sessions v. Dimaya, 138 
S. Ct. 1204, 1223 (2018).  In Mellouli v. Lynch, 575 U.S. 798, 135 S. Ct. 1980, 
1987 (2015), the Supreme Court noted the need for “efficiency, fairness, and 
predictability in the administration of immigration law.”  In Dimaya, this court 
explained that “[v]ague immigration statutes significantly undermine these 
interests by impairing non-citizens’ ability to anticipate the immigration 
consequences of guilty pleas in criminal court.”  Dimaya, 803 F.3d at 1114 
(internal quotation marks and citation omitted). 

In Dimaya, the Ninth Circuit “concluded that 8 U.S.C. § 1101(a)(43)(F)’s 
definition of ‘crime of violence’ was void for vagueness as it related to 18 U.S.C. 
§ 16(b).”  Arellano Hernandez v. Lynch, 831 F.3d 1127, 1131 (9th Cir. 2016); see 
also Dimaya, 803 F.3d at 1120.  Affirming the Ninth Circuit decision that § 16(b) 
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as incorporated into the INA is unconstitutional, the Supreme Court held “§ 16(b) 
‘produces more unpredictability and arbitrariness than the Due Process Clause 
tolerates.’”  Sessions v. Dimaya, 138 S. Ct. 1204, 1223 (2018) (quoting Johnson v. 
United States, 135 S. Ct. 2551, 2558 (2015)). 

Because “§ 16(b) is unconstitutionally vague [it] cannot be the basis for an 
aggravated felony” that would make someone removable.  Dent v. Sessions, 900 
F.3d 1075, 1085 (9th Cir. 2018) (granting petition for review where’s petitioner’s 
Arizona conviction for third-degree escape was not a crime of violence, and thus 
not an aggravated felony that would make him removable). 

Note, the Ninth Circuit’s decision in Dimaya, did not cast doubt on the 
constitutionality of 18 U.S.C. § 16(a)’s definition of crime of violence.  See 
Arellano Hernandez, 831 F.3d at 1131–32. 

8. 8 U.S.C. § 1101(f)(1) 

“A statute is unconstitutionally vague if it is so standardless that it authorizes 
or encourages seriously discriminatory enforcement or if it fails to provide a 
person of ordinary intelligence fair notice of what is prohibited.”  Ledezma-Cosino 
v. Sessions, 857 F.3d 1042, 1047 (9th Cir. 2017) (en banc) (internal quotation 
marks and citation omitted).  In Ledezma-Cosino, the court determined that the 
“habitual drunkard” provision in 8 U.S.C. § 1101(f)(1) is not unconstitutionally 
vague.  Id.  See also Calderon-Rodriguez v. Sessions, 878 F.3d 1179, 1184 (9th 
Cir. 2018) (holding that equal protection argument which rested on a case prior to 
the en banc Ledezma-Cosino decision failed). 

9. Crime Involving Moral Turpitude 

The phrase “crime involving moral turpitude” is not unconstitutionally 
vague.  Jordan v. De George, 341 U.S. 223, 231–32 (1951); see also Islas-Veloz v. 
Whitaker, 914 F.3d 1249, 1250 (9th Cir. 2019) (rejecting challenge to 8 U.S.C. 
§ 1227(a)(2)(A)(i)), cert. denied sub nom. Islas-Veloz v. Barr, 140 S. Ct. 2704 
(2020).  As explained in Islas-Veloz, the Supreme Court’s decisions in Sessions v. 
Dimaya, 138 S. Ct. 1204 (2018) and Johnson v. United States, 135 S. Ct. 2551 
(2015), “did not reopen the inquiry into the constitutionality of the phrase.”  Islas-
Veloz, 914 F.3d at 1250.  Rather, the court has “repeatedly echoed the holding that 
the Supreme Court laid down in De George” and no subsequent cases have 
changed the constitutionality of that phrase.  Islas-Veloz, 914 F.3d at 1250; see 
also Martinez-De Ryan v. Whitaker, 909 F.3d 247, 251–52 (9th Cir. 2018) 
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(rejecting challenge to 8 U.S.C. § 1182(a)(2)(A)(i)(I), and holding that the phrase 
is not unconstitutionally vague); Olivas-Motta v. Whitaker, 910 F.3d 1271, 1281 
(9th Cir. 2018) (rejecting argument that 8 U.S.C. § 1227(a)(2)(A)(ii) is 
unconstitutionally vague), cert. denied,140 S. Ct. 1105 (2020); Tseung Chu v. 
Cornell, 247 F.2d 929, 938–39 (9th Cir. 1957) (citing De George in ruling that the 
phrase “crime involving moral turpitude” was constitutional in the immigration 
context). 

10. Statutory Cap on Grants of Cancellation of Removal, 8 
U.S.C. § 1229b(e) 

The court held in Mendez-Garcia v. Lynch, that petitioner’s due process 
right to a “fundamentally fair proceeding” was not violated by the application of 
the statutory cap on grants of applications for cancellation of removal pursuant to 8 
U.S.C. § 1229b(e).  840 F.3d 655, 669 (9th Cir. 2016) (holding although the 
statutory cap may have deprived Mendez-Garcia of the ability to receive 
cancellation of removal relief, the right to receive that relief unrestricted by the cap 
was “a right he never had”, and thus, the due process challenge failed). 

II. MISCELLANEOUS CONSTITUTIONAL ISSUES 

A. Equal Protection Generally 

Noncitizens are entitled to the benefits of the Equal Protection Clause.  
Halaim v. INS, 358 F.3d 1128, 1135 (9th Cir. 2004) (Lautenberg Amendment, 
which lowered the burden of proof for some categories of refugees, did not violate 
equal protection).  “[B]ecause federal authority in the areas of immigration and 
naturalization is plenary, federal classifications distinguishing among groups of 
aliens ... are valid unless wholly irrational.”  Halaim, 358 F.3d at 1135 (internal 
quotation marks omitted); see also Lawrence v. Holder, 717 F.3d 1036, 1041 n.9 
(9th Cir. 2013) (addressing a “half-hearted” equal protection argument, the court 
note that Congress can “draw lines that specify effective dates when it enacts or 
amends relief statutes.”); Hernandez-Mezquita v. Ashcroft, 293 F.3d 1161, 1163–
64 (9th Cir. 2002) (filing deadline for NACARA relief did not violate equal 
protection); Perez-Oropeza v. INS, 56 F.3d 43, 45–46 (9th Cir. 1995) (limited 
eligibility for family unity waiver did not violate equal protection). 

“The Constitution’s guarantee of equal protection forbids governmental 
decisionmakers from treating differently persons who are in all relevant respects 
alike.”  Roy v. Barr, 960 F.3d 1175, 1183 (9th Cir. 2020) (internal quotation marks 
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and citation omitted), petition for cert. filed, (U.S. Jan. 15, 2021) (No. 20-966).  An 
“equal protection claim turns upon [the petitioner’s] ability to demonstrate that the 
treatment … differed from that of similarly situated persons.”  Cruz Rendon v. 
Holder, 603 F.3d 1104, 1110 n.2 (9th Cir. 2010); see also  Lopez v. Sessions, 901 
F.3d 1071, 1078 (9th Cir. 2018) (rejecting equal protection claim where petitioner 
was convicted after the effective date of AEDPA and was therefore not similarly 
situated to lawful permanent residents who could have relied on the availability of 
212(c) relief because their pleas were entered prior to the effective date).  To 
establish an equal protection violation, the petitioner bears “the burden to negate 
every conceivable basis which might support [a legislative classification] ... 
whether or not the basis has a foundation in the record.”  de Martinez v. Ashcroft, 
374 F.3d 759, 764 (9th Cir. 2004) (as amended) (internal quotation marks omitted); 
see also Gonzalez-Medina v. Holder, 641 F.3d 333, 336 (9th Cir. 2011) 
(“[petitioner] has the burden to negate every conceivable basis which might 
support a legislative classification ... whether or not the basis has a foundation in 
the record.” (internal quotation marks and citation omitted).  “The government has 
no obligation to produce evidence to sustain the rationality of a statutory 
classification.”  Gonzalez-Medina, 641 F.3d at 336 (internal quotation marks and 
citation omitted). 

1. NACARA 

Limitations by country of origin on the availability of NACARA special rule 
cancellation of removal do not violate equal protection.  See Jimenez-Angeles v. 
Ashcroft, 291 F.3d 594, 602–03 (9th Cir. 2002); Ram v. INS, 243 F.3d 510, 517 
(9th Cir. 2001); see also Masnauskas v. Gonzales, 432 F.3d 1067, 1071 n.5 (9th 
Cir. 2005) (NACARA §§ 202 and 203’s nationality-based classifications do not 
violate equal protection); Hernandez-Mezquita v. Ashcroft, 293 F.3d 1161, 1163–
65 (9th Cir. 2002) (NACARA limitation based on whether an applicant filed an 
asylum application by April 1, 1990 deadline does not violate equal protection or 
due process). 

2. Voluntary Departure 

The court has held that treating noncitizens permitted voluntary departure 
differently, with respect to the window for filing a motion to reopen, from those 
not granted voluntary departure, does not violate equal protection.  See de Martinez 
v. Ashcroft, 374 F.3d 759, 764 (9th Cir. 2004) (as amended). 
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Furthermore, 8 U.S.C. § 1229c(b)(1)(A), which draws a distinction for 
purposes of voluntary departure eligibility between noncitizens present in the 
United States for at least a year, and those present for less than a year, does not 
violate equal protection.  See Tovar-Landin v. Ashcroft, 361 F.3d 1164, 1167 (9th 
Cir. 2004).  Although “some people under somewhat similar circumstances might 
manage to remain long enough to accrue some benefit or other ... the [petitioner’s] 
constitutional rights have [not] been violated.”  Id. (internal quotation marks 
omitted). 

3. 8 C.F.R. § 1003.44 

8 C.F.R. § 1003.44(k)(2), which permits noncitizens who were in 
proceedings before a certain date to file a motion to reopen to seek discretionary 
relief, but excludes noncitizens who were issued a final order of deportation or 
removal and then illegally returned to the United States, does not violate equal 
protection.  See Avila-Sanchez v. Mukasey, 509 F.3d 1037, 1041 (9th Cir. 2007); 
see also Alvarenga-Villalobos v. Ashcroft, 271 F.3d 1169, 1174 (9th Cir. 2001) 
(explaining that “[t]he government has a legitimate interest in discouraging aliens 
who have already been deported from illegally reentering, and this distinction is 
rationally related to that purpose”). 

4. 8 U.S.C. § 1182 Waiver 

8 U.S.C. § 1182(h) “provides the Attorney General with discretion to waive 
certain deportation orders.”  Taniguchi v. Schultz, 303 F.3d 950, 956 (9th Cir. 
2002).  Although § 1182(h) provides “a waiver of deportation to non-[lawful 
permanent resident] aggravated felons while denying such a waiver to [lawful 
permanent resident] aggravated felons,” the distinction does not violate equal 
protection.  Id. at 957–58; see also Habibi v. Holder, 673 F.3d 1082, 1088 (9th Cir. 
2011) (“Congress does not violate equal protection by denying LPRs the 
opportunity to apply for a § 212(h) waiver.”); Hing Sum v. Holder, 602 F.3d 1092, 
1095 (9th Cir. 2010).  Additionally, the court has held that there exists a rational 
basis for applying the seven-year residency requirement to lawful permanent 
residents (“LPR”), and not to non-LPRs, convicted of crimes involving moral 
turpitude, and thus does not violate equal protection.  See Peng v. Holder, 673 F.3d 
1248, 1258–59 (9th Cir. 2012). 

Additionally, the court has rejected an equal protection challenge to the 
“absence of a waiver provision in 8 U.S.C. § 1182(a)(2)(A)(i)(II) for a state 
pardon, although a waiver is available in similar circumstances to deportable 
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aliens, pursuant to 8 U.S.C. § 1227(a)(2)(A)(vi).”  Aguilera-Montero v. Mukasey, 
548 F.3d 1248, 1252 (9th Cir. 2008). 

5. Availability of Discretionary Relief 

Previously, the court held that “when the basis upon which the [government] 
seeks deportation is identical to a statutory ground for exclusion for which 
discretionary relief [under former INA § 212(c)] would be available, the equal 
protection component of the fifth amendment ... requires that discretionary relief 
be accorded in the deportation context as well.”  Komarenko v. INS, 35 F.3d 432, 
434 (9th Cir. 1994), abrogated by Abebe v. Mukasey, 554 F.3d 1203, 1207 (9th 
Cir. 2009) (en banc) (per curiam); see also Servin-Espinoza v. Ashcroft, 309 F.3d 
1193, 1198–99 (9th Cir. 2002); Tapia-Acuna v. INS, 640 F.2d 223, 225 (9th Cir. 
1981), overruled by Abebe, 554 F.3d at 1207. 

In Abebe v. Mukasey, 554 F.3d 1203, 1206–07 (9th Cir. 2009) (en banc) (per 
curiam), the court overruled Tapia-Acuna’s holding “that there’s no rational basis 
for providing section 212(c) relief from inadmissibility, but not deportation[,]” and 
held that the BIA did not “violate petitioner’s right to equal protection by finding 
him ineligible for section 212(c) relief from deportation” where petitioner was not 
eligible for 212(c) relief in the first place.  The court explained that “Congress has 
particularly broad and sweeping powers when it comes to immigration, and is 
therefore entitled to an additional measure of deference when it legislates as to 
admission, exclusion, removal, naturalization or other matters pertaining to 
aliens. … [The court’s task] is to determine, not whether the statutory scheme 
makes sense …, but whether [the court] can conceive of a rational reason Congress 
may have had in adopting it.”  Id. at 1206. 

6. Federal First Offender Act (“FFOA”) 

“[T]he constitutional guarantee of equal protection does not require treating, 
for immigration purposes, an expunged state conviction of a drug crime the same 
as a federal drug conviction that has been expunged under the FFOA.”  Nunez-
Reyes v. Holder, 646 F.3d 684, 690 (9th Cir. 2011) (en banc), overruling the 
holdings to the contrary in Lujan-Armendariz v. INS, 222 F.3d 728 (9th Cir. 2000), 
Rice v. Holder, 597 F.3d 952, 956 (9th Cir. 2010); Ramirez-Altamirano v. Holder, 
563 F.3d 800, 806–07 (9th Cir. 2009); Dillingham v. INS, 267 F.3d 996 (9th Cir. 
2001); and Cardenas-Uriarte v. INS, 227 F.3d 1132  (9th Cir. 2000).  Note the rule 
in Nunez-Reyes applies prospectively only.  646 F.3d at 690–94. 
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7. 8 U.S.C. § 1101(a)(48)(A) 

“[W]here a juvenile offender is charged and convicted as an adult under 
state law, the offender has a ‘conviction’ for purposes of [8 U.S.C. 
§ 1101(a)(48)(A)].” Rangel-Zuazo v. Holder, 678 F.3d 967 (9th Cir. 2012) (per 
curiam).  It does not violate equal protection “to treat differently offenders who 
have reached eighteen years of age before conviction or adjudication from those 
who have not reached eighteen years of age before conviction or adjudication.”  Id. 

8. 8 U.S.C. § 1101(f)(1) 

“The statutory ‘habitual drunkard’ provision does not violate equal 
protection principles.” Ledezma-Cosino v. Sessions, 857 F.3d 1042, 1048 (9th Cir. 
2017) (en banc).  “Congress reasonably could have concluded that, because 
persons who regularly drink alcoholic beverages to excess pose increased risks to 
themselves and to others, cancellation of removal was unwarranted.”  Id.  See also 
Calderon-Rodriguez v. Sessions, 878 F.3d 1179, 1184 (9th Cir. 2018) (holding that 
equal protection argument which rested on a case prior to the en banc Ledezma-
Cosino decision failed). 

9. 8 U.S.C. § 1101(f)(7) 

Congress has “established eight categories of individuals who are 
conclusively presumed to lack good moral character.” Romero-Ochoa v. Holder, 
712 F.3d 1328, 1330 (9th Cir. 2013) (citing 8 U.S.C. § 1101(f)).  In Romero-
Ochoa, the petitioner challenged on equal protection grounds § 1101(f)(7), which 
classifies individuals who have been “confined, as a result of conviction, to a penal 
institution for an aggregate period of one hundred and eighty days or more” as 
lacking good moral character. 712 F.3d at 1130. The court denied the petition for 
review, concluding that there is a rational basis for § 1101(f)(7).  See id. at 1331–
32. 

10. One-Year Filing Deadline 

“The BIA has held that the one-year deadline for filing an asylum 
application restarts if an alien leaves the United States and then reenters – an 
application may be filed within one year of reentry, even if the applicant 
previously lived in the United States for more than a year and was gone for only a 
brief period.”  Gonzalez-Medina v. Holder, 641 F.3d 333, 336–37 (9th Cir. 2011).  
“Leaving the country resets the deadline only if the applicant’s departure is for a 
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‘legitimate’ reason and not ‘solely or principally ... to overcome the 1-year time 
bar.”  Id. at 337 (citation omitted).  Applying the one-year deadline for filing an 
asylum application to an “alien who has been in the United States for more than a 
year but has not left” does not violate equal protection.  Id. (concluding the 
government’s treatment of Gonzalez–Medina was “rationally related to a 
legitimate government purpose,” and that she failed to establish an Equal 
Protection claim). 

11. 8 U.S.C. § 1229b 

There exists a rational basis for “Congress to require a ten-year span with 
exceptions for intermittent absences as opposed to a total-number-of-days 
requirement” for purposes of calculating continuous physical presence for 
cancellation of removal.  See Hernandez-Mancilla v. Holder, 633 F.3d 1182, 
1185–86 (9th Cir. 2011). 

12. Application of Law Where There is a Circuit Split 

“[T]he mere existence of a circuit split on an issue of statutory 
interpretation” violates neither due process, nor equal protection.  Habibi v. 
Holder, 673 F.3d 1082, 1088 (9th Cir. 2011) (as amended) (rejecting contention 
that the differing application of the law in different circuits violates equal 
protection). 

13. 8 C.F.R. § 245.2(a)(2)(i)(B) 

“Under the regulation, 8 C.F.R. § 245.2(a)(2)(i)(B), [religious workers] are 
among the categories of applicants for lawful permanent resident … status who 
cannot file their visa applications concurrently with the petitions of their 
sponsoring employers.  The employees must wait for the Citizenship and 
Immigration Service … to approve their employers’ petitions before they can file 
applications.”  Ruiz-Diaz v. United States, 703 F.3d 483, 485 (9th Cir. 2012).  The 
court has held that 8 C.F.R. § 245.2(a)(2)(i)(B) does not violate equal protection.  
In Ruiz-Diaz, the court concluded that the regulation had a “rational basis” where 
the government demonstrated “that there have been concerns about fraud in the 
religious worker visa program, and as a result, the government has encountered 
difficulties in determining which applicants are bona fide religious workers.”  703 
F.3d at 486–87. 

https://www.westlaw.com/Document/I80d840ec610d11e089b3e4fa6356f33d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_337
https://www.westlaw.com/Document/I80d840ec610d11e089b3e4fa6356f33d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB5406150DB4311DDAC3DD76F29978AEE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55a7153a351a11e088699d6fd571daba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1185
https://www.westlaw.com/Document/I55a7153a351a11e088699d6fd571daba/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1185
https://www.westlaw.com/Document/Ibcd70b8821c111e19553c1f5e5d07b6a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1088
https://www.westlaw.com/Document/Ibcd70b8821c111e19553c1f5e5d07b6a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1088
https://www.westlaw.com/Document/NB446CFA01B8711E18D14DB4E1BAF5E1A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB446CFA01B8711E18D14DB4E1BAF5E1A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1666b6e738c111e28a21ccb9036b2470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_485
https://www.westlaw.com/Document/NB446CFA01B8711E18D14DB4E1BAF5E1A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1666b6e738c111e28a21ccb9036b2470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1666b6e738c111e28a21ccb9036b2470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_486
https://www.westlaw.com/Document/I1666b6e738c111e28a21ccb9036b2470/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_486


 
February 2021 E-60  

14. Child Status Protection Act 

“[T]he failure of Congress to apply the [Child Status Protection Act] to 
NACARA [does not] violate equal protection.”  Tista v. Holder, 722 F.3d 1122, 
1128 (9th Cir. 2013).  The Child Status Protection Act “was designed to protect 
individuals who seek relief as derivative beneficiaries when their parents obtain 
[asylum] relief.  A common difficulty arose in cases where the child was under the 
age of twenty-one years when the child’s parents applied for relief, but was over 
that age when the parents were granted that relief.  That is, it was designed to 
prevent a determination that the child had ‘aged out’ of eligibility.”  Id. at 1125 
(internal quotation marks omitted). The court explained that “children of those who 
have obtained NACARA relief are in a category that is significantly distinct from 
children of those who have obtained asylum relief.” Id. at 1127. 

15. 8 U.S.C. §§ 1401 & 1409 

“The gender-based distinction infecting §§ 1401(a)(7) and 1409(a) and (c),  
… , violates the equal protection principle.”  Sessions v. Morales-Santana, 137 
S. Ct. 1678, 1700–01 (2017).  The statutes in question created different continuous 
physical presence requirements based on gender, before an unwed parent could 
pass citizenship status to their children.  Id.  The Supreme Court determined the 
appropriate remedy was to apply the longer requirement prospectively, rather than 
to extend the benefit of the shorter requirement.  Id. 

16. 8 U.S.C. § 1433 

In Dent v. Sessions, 900 F.3d 1075, 1080 (9th Cir. 2018), petitioner brought 
“a facial challenge to 8 U.S.C. § 1433 (1982), a citizenship statute in effect when 
he began the naturalization process.”  Applying rational basis review, the court 
concluded that a legitimate governmental interest was rationally related to § 1433’s 
requirement that citizen parents petition to naturalize their adopted, foreign-born 
children,” and thus did not violate the Fifth Amendment’s Equal Protection Clause.  
Dent, 900 F.3d at 1082. 

17. Deritivative Citizenship 8 U.S.C. § 1432(a)(3) (1984) 

In Roy v. Barr, 960 F.3d 1175 (9th Cir. 2020), petition for cert. filed, (U.S. 
Jan. 15, 2021) (No. 20-966), the court concluded that petitioner failed to establish 
an equal protection violation with respect to former 8 U.S.C. § 1432(a)(3) (1984), 
the applicable derivative-citizenship statute.  “Section 1432(a)(3)’s second clause 
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grants citizenship to a child upon ‘the naturalization of the mother if the child was 
born out of wedlock and the paternity of the child has not been established by 
legitimation.’”  Roy, 960 F.3d at 1179.  Petitioner alleged that the clause 
discriminated by gender and legitimacy.  The court held that although the second 
clause discriminates on the basis of gender, petitioner’s gender-discrimination 
claim failed because she was not similarly situated to persons who derived 
citizenship under § 1432(a)(3)’s second clause.  See Roy, 960 F.3d at 1181–82.  
The panel also rejected the petitioner’s legitimacy-discrimination claim, 
concluding that, because both fathers and mothers can legitimate a child after the 
child’s birth, legitimation is not inherently discriminatory on the basis of gender.  
See id. at 1183–84. 

B. Suspension Clause 

“The Suspension Clause provides that ‘[t]he Privilege of the Writ of Habeas 
Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the 
public Safety may require it.’”  Singh v. Mukasey, 533 F.3d 1103, 1106 (9th Cir. 
2008) (quoting U.S. Const. art. 1, § 9, cl. 2.); see also Perez v. Barr, 957 F.3d 958, 
963 (9th Cir. 2020).  “Congress may eliminate the writ without running afoul of 
the Suspension Clause so long as it provides a collateral remedy which is neither 
inadequate nor ineffective to test the legality of a person’s detention.”  Singh, 533 
F.3d at 1106 (internal quotation marks omitted); see also Negrete v. Holder, 567 
F.3d 419, 422 (9th Cir. 2009) (per curiam). 

The Suspension Clause requires some judicial intervention in deportation 
cases.  See Lolong v. Gonzales, 484 F.3d 1173, 1177 (9th Cir. 2007) (en banc).  See 
also Dep’t of Homeland Sec. v. Thuraissigiam, 140 S. Ct. 1959, 1981 (2020) 
(quoting I.N.S. v. St. Cyr, 533 U.S. 289, 300 (2001)). 

The court has “held the REAL ID Act does not violate the Suspension 
Clause because a petition for review under §1252(a)(5) is ‘an adequate substitute 
for habeas proceedings.’”  Perez, 957 F.3d at 964 (9th Cir. 2020) (quoting Puri v. 
Gonzales, 464 F.3d 1038, 1041 (9th Cir. 2006)).  “[I]f a substitute remedy provides 
the same scope of review as a habeas remedy, it is adequate and effective.”  Puri, 
464 F.3d at 1042; see also Perez, 957 F.3d at 964. 

In Perez v. Barr, the court held that the Suspension Clause does not require 
government compensation of court-appointed counsel, at least as long as the court 
can obtain the assistance of pro bono counsel.  957 F.3d at 964.  The court 
explained, “[t]he unavailability of compensation for counsel does not reduce the 
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scope of the ‘review’ or ‘relief’ available to REAL ID Act petitioners who obtain 
competent pro bono representation.”  Id. 

The court has also determined that a potential motion to reopen with the 
agency to assert a nationality claim can suffice to alleviate Suspension Clause 
concerns.  See Iasu v. Smith, 511 F.3d 881, 892–93 (9th Cir. 2007). 

The Supreme Court held in Dep’t of Homeland Sec. v. Thuraissigiam, 140 
S. Ct. 1959, 1983 (2020) that, as applied in that case, 8 U.S.C. § 1252(e)(2), which 
limits the review that an alien in expedited removal proceedings may obtain via a 
petition for a writ of habeas corpus, does not violate the Suspension Clause or the 
Due Process Clause. 

See also Negrete, 567 F.3d at 422 (“The fact that neither [the court of 
appeals] nor the district court has jurisdiction to hear ... discretionary claims does 
not present a Suspension Clause problem because review of discretionary 
determinations was not traditionally available in habeas proceedings.”); Garcia de 
Rincon v. Dep’t of Homeland Security, 539 F.3d 1133, 1141 (9th Cir. 2008) 
(jurisdictional limitations on review of noncitizen’s expedited removal order did 
not violate the suspension clause). 

C. Free Exercise Clause of the First Amendment and the Religious 
Freedom Restoration Act 

Fernandez v. Mukasey, 520 F.3d 965, 966 (9th Cir. 2008) (per curiam) held 
that the qualifying relative requirement for cancellation of removal did not 
substantially burden the petitioners’ religious exercise.  Petitioners had argued that 
the qualifying relative requirement violated free exercise of their religion where 
they were unable to have a child, and religious beliefs prevented them from using 
in vitro fertilization.  Id. 

In Ruiz-Diaz v. United States, 703 F.3d 483 (9th Cir. 2012), the court held 
that a regulation governing the process by which religious workers can apply for 
adjustment of status pursuant to 8 U.S.C. § 1255 did not impose a substantial 
burden on plaintiff’s religious exercise; therefore, the regulation did not violate the 
RFRA.  Id. at 486. 
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D. Fourth Amendment Exclusionary Rule 

The exclusionary rule provides that in criminal proceedings “evidence 
obtained in violation of a defendant’s Fourth Amendment rights may not be 
introduced to prove the defendant’s guilt.”  Martinez-Medina v. Holder, 673 F.3d 
1029, 1033 (9th Cir. 2011).  “The exclusionary rule is an exceptional remedy 
typically reserved for violations of constitutional rights.”  Hong v. Mukasey, 518 
F.3d 1030, 1034 (9th Cir. 2008) (internal quotation marks omitted). 

As a general matter, the Fourth Amendment’s exclusionary rule does 
not apply to immigration proceedings. See [INS v. Lopez-Mendoza, 
468 U.S. 1032, 1050–51 (1984)]. There are, however, two 
longstanding exceptions: (1) “when the agency violates a regulation 
promulgated for the benefit of petitioners and that violation prejudices 
the petitioner’s protected interests” and (2) “when the agency 
egregiously violates a petitioner’s Fourth Amendment rights.” 
Sanchez v. Sessions, 904 F.3d 643, 649 (9th Cir. 2018); see also 
Adamson v. Comm’r, 745 F.2d 541, 546 (9th Cir. 1984) (egregious 
Fourth Amendment violations); United States v. Calderon-Medina, 
591 F.2d 529, 531–32 (9th Cir. 1979) (regulatory violations). 

Perez Cruz v. Barr, 926 F.3d 1128, 1137 (9th Cir. 2019). 

Not all violations of agency regulations result in the exclusion of evidence in 
proceedings.  See Hong, 518 F.3d at 1035–36 (holding that where it appears the 
regulation was not violated, and any alleged violation would still not have deprived 
Petitioner of any protected right, the evidence was properly admitted).  The court 
has explained: 

For nearly four decades, it has been the law in our circuit that 
evidence may be excluded for a regulatory violation as long as three 
conditions are satisfied: (1) the agency violated one of its regulations; 
(2) the subject regulation serves a “purpose of benefit to the alien”; 
and (3) the violation “prejudiced interests of the alien which were 
protected by the regulation.” 

Sanchez v. Sessions, 904 F.3d 643, 650 (9th Cir. 2018) (citation omitted) 
(concluding that regulation at issue was “for the benefit” of petitioners like 
Sanchez and that prejudice was presumed where Coast Guard’s failed to abide by 
the regulation, and remanding for the agency to determine whether termination of 
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the removal proceedings without prejudice was appropriate).  See also Gonzalez-
Villalobos, 724 F.3d at 1129 n.5 (Although the exclusionary rule generally does 
not apply in civil deportation proceedings, …, it does apply where the immigration 
agency violates its own rules if (1) “the regulation serves a purpose of benefit to 
the alien,” and (2) “the violation prejudiced interests of the alien which were 
protected by the regulation.” (citations omitted)); Hong, 518 F.3d at 1035 
(explaining that to evaluate the potential exclusion of evidence obtained through a 
violation of agency regulations, the regulation must serve a purpose of benefit to 
the noncitizen, and the violation prejudiced the interests of the noncitizen which 
were protected by the regulation). 

Where “compliance with the regulation is mandated by the Constitution, 
prejudice may be presumed.”  Sanchez, 904 F.3d at 652 (internal quotation marks 
and citation omitted) (presuming prejudice where the regulation violated by Coast 
Guard officers reflected the Fourth Amendment’s requirement that brief detentions 
be supported by reasonable suspicion); see also Perez Cruz, 926 F.3d at 1145–46 
(citing Sanchez and presuming prejudice where compliance with the regulation 
was mandated by the Constitution).  “The regulation need not explicitly invoke the 
Constitution for the Constitution to mandate compliance with the regulation.”  
Sanchez, 904 F.3d at 652 n.10 (concluding that the regulation at issue was intended 
to reflect constitutional restrictions on the ability of immigration officials to 
interrogate and detain persons in this country – doctrine rooted in the Fourth 
Amendment – and thus it was promulgated for the benefit of petitioners like 
Sanchez). 

This court has held that “petitioners may be entitled to termination of their 
removal proceedings without prejudice for egregious regulatory violations.”  
Sanchez, 904 F.3d at 653 (“Because Sanchez has made a prima facie showing that 
he was detained solely on the basis of his race and that his detention was contrary 
to the requirements of § 287.8(b)(2), we grant his petition for review and remand 
for the agency to determine in the first instance whether termination without 
prejudice is appropriate here.”); see also Perez Cruz, 926 F.3d at 1146 
(recognizing that where evidence of alienage is suppressed and the government 
offers no other evidence to show alienage, termination of proceedings is 
warranted). 

“A Fourth Amendment violation is egregious if evidence is obtained by 
deliberate violations of the Fourth Amendment or by conduct a reasonable officer 
should have known is in violation of the Constitution.” See Lopez-Rodriguez v. 
Mukasey, 536 F.3d 1012, 1018, 1016–19 (9th Cir. 2012) (internal quotation, 
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alteration, and citation omitted) (concluding IJ erred by denying motion to 
suppress where statements were obtained immediately following the 
unconstitutional entry of noncitizen’s home); see also Martinez-Medina, 673 F.3d 
at 1034 (concluding that even if Fourth Amendment rights were violated, the 
violation was not egregious).  Where egregious violations of the Fourth 
Amendment occur, the exclusionary rule may apply.  See Lopez-Rodriguez, 536 
F.3d at 1016–19.  See also Perez-Cruz, 926 F.3d at 1136 (discussing Lopez-
Rodriguez, and distinguishing between evidence pertaining to “alienage” resulting 
from an egregious Fourth Amendment violation, which may be suppressed, and 
evidence pertaining to “identity” which is not subject to suppression). 

See also Lopez-Mendoza, 468 U.S. at 1051–52 (announcing blanket rule that 
exclusionary rule generally does not apply in immigration proceedings, but noting 
that in the present case there was no challenge to the INS’s own internal 
regulations, and also that the Court was not dealing with egregious violations of 
the Fourth Amendment or other liberties that might transgress notions of 
fundamental fairness and undermine the probative value of the evidence obtained); 
Martinez-Medina, 673 F.3d at 1033–34 (noting an exception to the exclusionary 
rule exists in immigration proceedings where the Fourth Amendment violation is 
egregious, and holding that there was no egregious violation of petitioners’ Fourth 
Amendment rights); Hong, 518 F.3d at 1035 (noting the rule in Lopez-Mendoza 
did not cover transgressions that implicate fundamental fairness and undermine 
probative value of evidence, nor challenges to the INS’s own internal regulations ); 
Gonzalez-Rivera v. INS, 22 F.3d 1441, 1448–49 (9th Cir. 1994) (noting Lopez-
Mendoza limited its holding to situations that do not involve egregious violations 
of the Fourth Amendment). 

E. Fifth Amendment Right Against Self-Incrimination 

“In a deportation hearing there is no prohibition against drawing an adverse 
inference when a petitioner invokes his Fifth Amendment right against self-
incrimination.”  Gutierrez v. Holder, 662 F.3d 1083, 1091 (9th Cir. 2011).  
However,  the court has held that where “the sole witness refuses to answer 
questions, [the Department of Homeland Security] cannot satisfy its burden [of 
establishing grounds for termination of asylum by a preponderance of the 
evidence], ‘in the absence of any substantive evidence ..., based solely upon the 
adverse inference drawn from ... silence.’”  Urooj v. Holder, 734 F.3d 1075, 1078 
(9th Cir. 2013). 
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Most people associate post- traumatic stress disorder with anxiety,

anger, and, at its worst, suicide. But one of the most pervasive

symptoms of PTSD is not directly related to emotions at all:

individuals suffering from a stress-related disorder experience

cognitive dif!culties ranging from memory loss to an impaired ability

to learn new things.

One of the most crucial cognitive de!cits of PTSD involves how we

handle new experiences and fold them into the fabric of memory. It’s

called pattern separation—literally, the brain’s way of separating

similar experiences, places, and events.

“Even though I may remember 9/11, when I see an airplane over New York City, I am

able to recognize that it’s a different situation and process it accordingly. Someone in

the same situation who has PTSD may re-experience the traumatic events of 9/11 and

have a panic attack,” said Rene Hen, a Columbia University Medical Center researcher.

Dr. Hen recently led a study showing that boosting the number of neurons in the adult

mouse brain led to improved pattern separation.

The area of the brain that Hen targeted in his study—the hippocampus—may be where

the seemingly disparate areas of learning and mood come together. Both Hen’s research

and a new study led by Dr. Andrew R Marks may contribute to potential treatment for

PTSD and related anxiety disorders.

“This research may also help explain a bit of a mystery in the !eld, which is how the

hippocampus can be involved with both cognition—its classic function—and mood

and anxiety-related functions. Perhaps the fact that pattern separation affects both the

cognitive and mood domains is the beginning of an answer to that paradox,” said Dr.

Hen.
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matic stress disorder (PTSD) if trauma exposure reaches extreme levels. Therefore, evaluating the effects of
cumulative trauma exposure is of utmost importance in studies investigating risk factors for PTSD. Yet, little
research has been devoted to evaluate how this important environmental risk factor can be best quantified.
Methods: We investigated the retest reliability and predictive validity of different trauma measures in a sample
of 227 Ugandan rebel war survivors. Trauma exposure was modeled as the number of traumatic event types
experienced or as a score considering traumatic event frequencies. In addition, we investigated whether age at
trauma exposure can be reliably measured and improves PTSD risk prediction.
Results: All trauma measures showed good reliability. While prediction of lifetime PTSD was most accurate
from the number of different traumatic event types experienced, inclusion of event frequencies slightly
improved the prediction of current PTSD.
Conclusions: As assessing the number of traumatic events experienced is the least stressful and time-
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I
n industrial countries, the lifetime prevalence of post-
traumatic stress disorder (PTSD) was estimated to
be below 10%, although the majority of individuals re-

ported at least one traumatic experience (Kessler, Sonnega,
Bromet, Hughes, & Nelson, 1995). These findings sug-
gested a high variability in the psychological response to
trauma and raised the interest in individual PTSD risk
factors (DiGangi et al., 2013) including genetic suscepti-
bility factors (Cornelis, Nugent, Amstadter, & Koenen,
2010).

While response variation following single trauma is
high, PTSD prevalence approaches 100% at extreme
levels of trauma exposure (Kolassa, Ertl, Kolassa, Onyut,
& Elbert, 2010; Neuner et al., 2004). Cumulative expo-

sure to traumatic stressors enhances PTSD risk and
symptom severity in a dose-dependent manner, a phe-
nomenon termed building block effect (Kolassa et al.,
2010; Mollica, McInnes, Poole, & Tor, 1998; Neugebauer
et al., 2009; Neuner et al., 2004).

Accordingly, investigations of individual PTSD risk
factors need to consider the effect of cumulative trau-
matic experiences to obtain valid conclusions. For in-
stance, it is highly recommended to include trauma
exposure in genetic studies on PTSD risk and to model
gene!environment interactions (Cornelis et al., 2010;
Wilker & Kolassa, 2013). However, in contrast to the
agreement on the necessity to include trauma exposure in
etiological research on PTSD, relatively little research has
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been devoted on how to best quantify and assess the
extent of trauma exposure (Weathers & Keane, 2007).

Assessing the number of traumatic event types
versus event frequencies
In the context of the retrospective assessment of cumu-
lative traumatic experiences in conflict-affected popula-
tions, assessing the number of different traumatic event
types experienced via event checklists has been consid-
ered to be more reliable than an assessment including the
respective traumatic event frequencies. It was reasoned
that many survivors had experienced a specific traumatic
event type so many times that it would be difficult to
report the event frequency (Neuner et al., 2004).

Studies investigating the reliability of the reported
number of traumatic event types report different relia-
bility coefficients which vary as a function of the study
population and the test"retest interval. For instance,
Bramsen, Dirkzwager, Van Esch, and Van der Ploeg (2001)
assessed trauma exposure in a sample of 137 military
veterans with a test"retest interval of 1 year, and reported
a reliability of r#0.72. The same reliability was also
reported for a sample of 309 heroin users (of which 92%
reported trauma exposure at baseline) with a test"retest
interval of 2 years (Mills, Teesson, Darke, & Ross, 2007).
Other studies reported reliability coefficients between
0.74 and 0.93 over intervals of 1"4 weeks (Carlson et al.,
2011; Goodman, Corcoran, Turner, Yuan, & Green,
1998; Gray, Litz, Hsu, & Lombardo, 2004; Hollifield
et al., 2006; Mollica et al., 1992).

By contrast, reliability reports of trauma measure-
ments which consider the frequency of the experienced
events are scarce. Roemer, Litz, Orsillo, Ehlich, and
Friedman (1998) investigated war trauma exposure and
asked respondents to report the frequency of seven trau-
matic events on a 0"4 Likert scale referring to event
frequencies of 0, 1"3, 4"12, 13"50, and !50. The
resulting frequency score had relatively low test"retest
reliability (r#0.66) over a period of 1"3 years in a sample
of US soldiers who had served in Somalia. Strikingly,
test"retest reliability over a 1-week interval of the combat
exposure scale, which also assesses combat event fre-
quency on a similar Likert scale, was 0.97 in a sample of
Vietnam veterans (Keane et al., 1989). High retest
reliability coefficients of self-reported frequencies of war
events and atrocities in a sample of military veterans
(r#0.83"0.87) were also observed by Unger, Gould, and
Babich (1998) over a 4-week interval. Hence, the incon-
sistent results concerning reliability of self-reported event
frequencies warrant further investigation. Furthermore,
we did not find any report which addressed the question,
whether the number of traumatic event types or the
reported event frequencies is the more reliable measure-
ment empirically by comparing the two trauma measures
in the same population.

Next to the reliability of trauma exposure assessments,

it is at least as important to evaluate the validity of the

different assessment methods to measure the construct

trauma load as a risk factor for PTSD. However, to

our best knowledge, studies comparing different trauma

exposure measurements regarding their ability to predict

PTSD (i.e., predictive validity) are missing. Such inves-

tigations are urgently needed to develop standard re-

commendations as to how the risk factor trauma load

should be assessed in etiological research on PTSD

(Weathers & Keane, 2007; Wilker & Kolassa, 2013).

Developmental timing of trauma exposure
If traumatic events are experienced during developmental

sensitive periods, they are believed to have an especially

strong impact on the development of childhood and

adult psychopathology (Enlow, Blood, & Egeland, 2013;

McLaughlin, Conron, Koenen, & Gilman, 2010; Teicher &

Samson, 2013). These findings are supported by evi-

dence that childhood, but not adult trauma, is associated

with distinct epigenetic (Klengel et al., 2013; Mehta et al.,

2013) and neurobiological alterations (Eckart et al., 2012).

Furthermore, several gene!environment interactions in

the prediction of PTSD risk were only found if childhood,

but not adult trauma, was chosen as the environmental

exposure variable (Binder et al., 2008; Mehta et al., 2013).

Taken together, these findings raise the possibility that

the assessment of the developmental timing of traumatic

events could enhance the prediction of PTSD risk.

The role of PTSD-associated memory
impairments in retrospective reports of
trauma exposure
A characteristic feature of PTSD are intrusive memories

of the traumatic events experienced in here-and-now

quality, often accompanied by difficulties to voluntarily

recall their chronological order and corresponding con-

textual information (Brewin, 2015). The fear network

model (Foa & Kozak, 1986; Kolassa & Elbert, 2007;

Rockstroh & Elbert, 2010) explains this phenomenon by

assuming that memories of traumatic events are stored

in a highly associative network structure, which can be

modified by experiences. After the initial experience of a

traumatic event, subsequent traumatic events merge in

the same network and it becomes increasingly difficult

to correctly remember the corresponding contextual in-

formation of a specific traumatic event. Due to these

memory deficits, one would expect difficulties in correctly

remembering the number of traumatic events experi-

enced. Moreover, retrospective reports of the frequency

of particular events, as well as the age an event happened,

might be even more severly impaired. Indeed, there is

some evidence for an increase in the reported frequency

(Roemer et al., 1998) and number (Southwick, Morgan,
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Nicolaou, & Charney, 1997) of traumatic events over

time, and this amplification was significantly predicted by

PTSD symptom severity. However, another study did not

observe any systematic change in reported traumatic

events over time (Bramsen et al., 2001). Given this incon-

sistency of the literature, it is of interest to investigate

whether retrospective reports of trauma exposure are

stable over time and if time stability varies as a function

of PTSD diagnosis.

Objective
Given the literature, there is an evident need to further

evaluate the reliability as well as the predictive validity of

reported traumatic events. In a sample of survivors of the

conflict between the rebel group Lord’s Resistance Army

(LRA), and the Ugandan government, this study aimed

at investigating (1) whether it is possible to reliably assess

the event frequency and the age at trauma exposure in

addition to the number of different event types experi-

enced and (2) whether this additional assessment im-

proves the prediction of PTSD risk.

Methods

Participants
Study participants were interviewed in villages of Nwoya

district, Northern Uganda, an area that was severely

affected by the LRA war. Participants survived and

witnessed numerous traumatic events including abduc-

tions and forced recruitment of children and adolescents

by the LRA, killings, mutilations, and sexual violence.
The study procedures were initially introduced to the

villagers in community meetings, where we explained the

aim and the scope of the research project. Community

members who were interested in participating were

invited to approach us to schedule an appointment. We

recruited 240 participants into the present study. Inclu-

sion criteria were (1) age between 18 and 65, (2) a history

of trauma exposure, (3) absence of psychotic symptoms,

and (4) absence of signs of alcohol addiction. Based on

the detailed discussions with the interviewers and the

examination of interview protocols, 13 individuals had to

be excluded from the analyses for signs of current alcohol

abuse (N#10), a history of psychotic symptoms (N#1),

and difficulties in understanding interview questions

(N#2), resulting in a sample of (N#227) (54% female,

mean age#33.30, SD#10.56). After a detailed explana-

tion of the study protocol, participants gave written in-

ormed consent. All procedures followed the Declaration

of Helsinki and were approved by the institutional review

board of Gulu University, Uganda, the Ugandan Na-

tional Council for Science and Technology (UNCST),

and the ethics committee of the German Psychological

Society (Deutsche Gesellschaft für Psychologie, DGPs).

Procedure
Trained local interviewers performed the diagnostic
interviews under the supervision of psychologists specia-
lized in psychotraumatology. The interviewers attended

a 6-week training on the concepts of mental health
disorders, trauma and PTSD, counseling skills, and
quantitative data collection. All study instruments were

translated into the local language, Luo. Translations were
followed by blind back-translations into English and
group discussions with independent interpreters to ensure

a valid translation of the instruments.
A 62-item event list was employed to assess trauma

exposure. This event list included common traumatic
experiences (e.g., natural disasters, accidents) that are
also part of general traumatic event lists (e.g., life events

checklist; Gray et al., 2004) but additionally included
several war-related traumatic events (e.g., being close to a
bomb attack), as well as events specific for the LRA

conflict (e.g., being forced to eat human flesh).
For each event, participants were initially asked if this

event ever happened to them. We calculated the number

of traumatic event types experienced as the number of the
affirmative answers. For each experienced event type,

participants were further interviewed about the frequency
of the respective event and their age at the time of the
event. The event frequency was assessed in the categories

never, 1 time, 2"3 times, 4"10 times, and ]11 times. The
categories were chosen in order to account for observed
difficulties in remembering the exact event frequencies in

the case of high trauma exposure. The event frequencies
were scored on a Likert scale ranging from 0 (never) to
4 (]11 times). The Experienced Traumatic Events

Frequency Score was calculated as the sum score of these

frequency values. Accordingly, when interpreting the
score, one must be aware that it represents a frequency
estimate rather than a score reflecting the exact frequency

values.
Finally, respondents were asked about their age at

the time a particular event happened to them. If an event
was experienced more than once, multiple answers were

possible. Age was assessed in the categories B6, 6"13,
and ]14. We calculated the number of events that
happened in each age category, resulting in the variables
number of experienced traumatic event types under the age

of 6, number of experienced traumatic event types under

the age of 14, and number of experienced traumatic event

types as an adult. Supplementary Table 1 illustrates the

traumatic event assessment for two example items.
After having completed the event list to assess trau-

matic events exposure, the same interviewer conducted a
diagnostic interview based on the Posttraumatic Diag-
nostic Scale (PDS; Foa, 1995) to diagnose current and

lifetime PTSD according to DSM-IV, as well as current
PTSD symptom severity. The reliability and validity of the
translated PDS has been assured in a prior investigation
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(Ertl et al., 2010). In total, 50 individuals (22%) fulfilled

the diagnosis of current PTSD, and 163 (72%) fulfilled

the criteria of a lifetime diagnosis of PTSD. Accordingly,

113 individuals (50%) had a history of PTSD but no

current PTSD (i.e., remitted PTSD), and 64 (28%) never

met the diagnostic criteria for PTSD.
The reliability analyses were performed in a subset of

this sample (N#56) to whom we administered the event

list twice, with a test"retest interval of 1 week. Partici-

pants for the reliability analyses were selected based on

the information from the initial interview regarding two

criteria: (1) We intended to obtain an equal number of

participants in the three diagnostic groups (i.e., current,

remitted, and never PTSD). (2) The diagnostic groups

were matched by age, sex and education. For the purpose

of an independent validation, respondents were assigned

a different interviewer for the second interview.

Statistics
All statistical analyses were performed in the statistical

environment R version 3.1.0. (R Core Team, 2014).

Reliability analyses
Demographic and clinical data of the reliability sample

was analyzed by ANOVA F-tests for continuous data

if model residuals were normally distributed and the

corresponding non-parametric test (i.e., Kruskal"Wallis

H-test) if residuals were non-normally distributed. To

analyze categorical data, we employed Fisher’s Exact

Test. If the omnibus F-test or Kruskal"Wallis H-test

indicated significant group differences, we calculated post

hoc tests with corrections for multiple comparisons to

further examine which means differed significantly. Tukey’s

honestly significant difference was calculated as a para-

metric post hoc test, and the multiple comparison test

after Kruskal"Wallis (Giraudoux, 2014; Siegel & Castellan,

1988) was employed as a non-parametric post hoc test.

We next calculated Pearson correlations between the

first and second assessment to estimate the test"retest

reliability of the respective trauma measures. To compare

the derived reliability coefficients, differences in Pearson

correlation coefficients were tested using the procedures

for comparing non-overlapping correlations from the

same sample (Raghunathan, Rosenthal, & Rubin, 1996)

implemented in the R package cocor 1.0"1 (Diedenhofen

& Musch, 2015). To compare the stability of the trauma

measures per diagnostic group, we fitted linear mixed

effect models utilizing the R package nlme 3.1"117

(Pinheiro, Bates, DebRoy, Sarkar, & The R Development

Core Team, 2013). The respective trauma measurement

was defined as the outcome variable, group as a between

person fixed factor, time of measurement as a within-

person fixed factor, and participants as a random effect.

Predictive validity analyses
To compare the different trauma exposure measurements
regarding their ability to measure the construct trauma
load as a risk factor for PTSD, we assessed the predictive

validity of the respective measures by evaluating their
ability to predict PTSD. Since our assessment took place
8 years after the end of the LRA war, the primary
variable of interest was lifetime PTSD. In addition, we

investigated the relationship between the trauma expo-
sure measures and current PTSD, as well as current
PTSD symptom severity.

We fitted logistic regression models to evaluate the
influence of the trauma exposure measures on the binary

outcome variables of lifetime and current PTSD. Regarding
the continuous outcome of PTSD symptom severity,
we initially fitted linear regression models; however, due

to an excess of small values at low-levels of trauma
exposure, assumptions regarding normal distribution
of residuals and homoscedasticity were violated. There-
fore, we fitted negative binomial regression models as

recommended for overdispersed data (Hilbe, 2011). While
negative binomial regression models for the various
trauma measures on PTSD symptomatology generally
revealed good model fits, they had the disadvantage of

predicting an exponential increase of PTSD symptoms,
which led to an unrealistic rise especially at high levels
of traumatic load. A psychologically more plausible

model was obtained by modeling trauma load with cubic
splines (Harrell, 2001), with one knot set at the median
of the respective trauma measurement. It is important to
note that the hierarchy of the various trauma measures

regarding their ability to predict PTSD symptomatology
did not change as a function of the statistical model
chosen to fit the data.

The ability of the different trauma exposure measures
to predict PTSD risk and symptomatology was compared

by estimating Akaike’s Information Criterion (AIC) for
each fitted model, as recommended by Burnham and
Anderson (2002). In addition, the pseudo-R2 statistic

Nagelkerke’s R2 was estimated for the negative binomial
and the logistic regression model as a measurement of
explanatory power. For the logistic regression models,
it is further feasible to calculate the coefficient of discri-

mination (D), which summarizes the ability of a model
to discriminate between the two possible outcomes of
a binary variable and was recommended as a measure

of explanatory power. Analogous to the coefficient of
determination (R2), D can also vary between 0 and 1 (Tjur,
2009).

Statistical significance was determined by comparing
nested models (i.e., models including the respective

trauma variable vs. models excluding it) by means of
likelihood ratio (LR) tests (Harrell, 2001). LR tests have
the advantage that they can be calculated for both nega-
tive binomial regression and logistic regression models.
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The resulting test statistics approximates a x2 distribution

and can hence be tested for significance by a x2 test. In

order to account for potential violations of distributional

assumptions, we additionally determined statistical sig-

nificance non-parametrically by permutation tests using

10,000 random permutations. As the derived p-values

did not differ between the two approaches, parametric

p-values are reported. The stability of the fitted dose"
response curves of cumulative trauma exposure on the

outcome variables, which are depicted in Fig. 2, was

assessed via 10,000 repeats of bootstrapping of the fitted

values.

Results

Reliability
The reliability analyses are based on the subsample

(N#56). The three diagnostic groups did not differ in

gender distribution, age, and education. As expected, sig-

nificant differences were observed in the trauma variables

except for the number of traumatic events experienced

under the age of 14. As only five individuals reported

trauma exposure under the age of 6, the low number of

observations prevented further analyses of this variable.

Furthermore, the diagnostic groups differed in PTSD

symptom severity (Table 1).
All trauma measures yielded high test"retest reliabil-

ities (number of traumatic event types experienced,

r#0.82, Fig. 1; experienced traumatic events frequency

score, r#0.86, Fig. 1; number of experienced traumatic
event types under the age of 14, r#0.82; and the number
of experienced traumatic event types as an adult,
r#0.83). There were no statistically significant differ-
ences between these four correlation coefficients (all
p!0.2).

To investigate the stability of the trauma report and
identify potential differences in the consistency of the
reports as a function of diagnostic group, we calculated
linear mixed effect models with the trauma exposure
variables as the outcome variable. These models generally
neither revealed a significant main effect of time, which
would indicate a systematic change in the reports, nor an
interaction diagnostic group!time for all investigated
trauma exposure measures. The only exception was the
Experienced Traumatic Events Frequency Score, which
showed a slight decrease over time (F1,53#4.26, p#0.04),
but no diagnostic group!time interaction effect. Sup-
plementary Figs. 1 and 2 illustrate these analyses.

Predictive validity
The predictive validity analyses are based on the entire
sample (N#227). For the prediction of lifetime PTSD,
a model including the number of traumatic event types

experienced as a trauma measurement yielded the small-
est AIC and was therefore chosen. Table 2 provides
a summary of the goodness of fit statistics for the pre-
diction of lifetime PTSD, current PTSD, and current
PTSD symptom severity. The number of traumatic event

types strongly predicts the risk of lifetime PTSD in a

Table 1. Demographic and clinical information by diagnostic group

Current PTSD

(N#19)

Remitted PTSD

(N#18)

Never PTSD

(N#19) Statistica p

N female (%) 9 (47) 9 (50) 10 (53) Fisher’s exact

test

1.00

Mean age (SD) 34 (8.88) 35.56 (12.20) 33.95 (10.44) F2.53#0.14 0.872

Mean number of school years (SD) 5.37 (2.52) 6.28 (2.91) 5.87 (3.70) F2.53#0.40 0.670

Mean number of event types lifetime (SD) 37.58 (8.75)b ! 28.72 (6.05) # 22.05 (8.13) H2#24.01 B0.001

Mean experienced events frequency

score lifetime (SD)

79.00 (21.12)b ! 46.78 (14.12) # 39.37 (21.74) F2.53#22.35 B0.001

Mean number of event types experienced

under the age of 6 (SD)

0.05 (0.23) # 0.28 (0.57) # 0.00 (0.00) H2#6.05 0.049

Mean number of event types experienced

under the age of 14 (SD)

4.26 (8.88) 6.22 (8.52) 3.32 (4.63) H2#0.54 0.762

Mean number of event types experienced

as an adult (SD)

33.74 (9.91)b ! 23.83 (8.38) # 19.16 (8.21) F2.53#13.35 B0.001

Mean PDS score (SD) 14.89 (4.99)b ! 1.67 (1.68) # 1.21 (1.99) H2#38.67 B0.001

PDS, Posttraumatic Diagnostic Scale.
aANOVA F-test for continuous data if test residuals were normally distributed, Kruskal"Wallis H-test for continuous data if residuals were
not normally distributed, and Fisher’s exact test for categorical data.
Global comparisons of the means of continuous variables for the three groups were followed by parametric or non-parametric post hoc
tests, if the F-test or Kruskal"Wallis H-test was significant. The results of the post hoc tests are visualized by the symbols !, B, and #.
bIndicates a significant difference between the current PTSD and never PTSD group.
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dose-dependent manner (Fig. 2, LR#43.88, pB0.00001).

A quite good prediction of lifetime PTSD was also possible

from the Experienced Traumatic Events Frequency Score

(LR#31.81, pB0.00001), whereas the prediction from

childhood or adult events alone was much weaker.
By contrast, the risk of developing current PTSD was

best predicted by the score considering event frequencies

(Fig. 2, LR#56.46, pB0.00001; see Table 2 for a sum-

mary of the model selection procedure). Yet, the number of

traumatic event types experienced was also avalid predictor

of current PTSD (LR#50.28, pB0.00001).
Similarly, the model including the Experienced Trau-

matic Events Frequency Score yielded the best model

fit for current symptom severity (Supplementary Fig. 3,

LR#54.37, pB0.00001; see Table 2 for the model selec-

tion procedure). A good prediction of current symptom

severity was also obtained from a model including the

number of traumatic event types experienced as a trauma

Fig. 1. Test"retest reliability of trauma exposure assessed as the number of different traumatic event types experienced (left) and
assessed as the experienced traumatic events frequency score (right). The line represents the linear relationship (estimated by
fitting an ordinary least square regression) between the two repeated measurements across the entire reliability sample.

Table 2. Goodness of fit statistics for models including different trauma measures as predictors of lifetime PTSD, current

PTSD, and current PTSD symptom severity

AIC D Nagelkerke’s R2

Prediction of lifetime PTSD

Number of traumatic event types experienced 230.15 0.19 0.25

Experienced traumatic events frequency score 242.22 0.13 0.19

Number of experienced traumatic event types under the age of 14 270.42 0.01 0.02

Number of experienced traumatic event types as an adult 252.06 0.09 0.13

Prediction of current PTSD

Number of traumatic event types experienced 193.09 0.22 0.30

Experienced traumatic events frequency score 186.91 0.25 0.34

Number of experienced traumatic event types under the age of 14 238.92 0.02 0.03

Number of experienced traumatic event types as an adult 225.79 0.08 0.11

Prediction of current PTSD symptom severity

Number of traumatic event types experienced 1103.87 " 0.31

Experienced traumatic events frequency score 1100.28 " 0.33

Number of experienced traumatic event types under the age of 14 1148.89 " 0.04

Number of experienced traumatic event types as an adult 1141.75 " 0.08

AIC, Akaike’s Information Criterion; D, Coefficient of discrimination.
Displayed is the goodness of fit statistic from regression models with the different trauma measurements as predictors. For the prediction
of lifetime and current PTSD, logistic regression models were fitted, whereas a negative binomial regression with cubic splines was
estimated for the prediction of current PTSD symptom severity.
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measurement (LR#50.78, pB0.00001). Again, the pre-
diction of current PTSD risk and symptomatology from
childhood or adult traumatic events alone led to a worse
model fit.

Discussion

Reliability of trauma assessment
All trauma measures yielded good test"retest reliability,
and reliability coefficients did not differ significantly.
Hence, in contrast to previous concerns regarding the
reliability of self-reported trauma frequencies (Neuner
et al., 2004; Roemer et al., 1998), this study indicates that
it is possible to reliably assess an event frequency score
(based on frequency categories) in a severely traumatized
post-conflict population. Furthermore, traumatic events
experienced in the age range of 6"13 were also reliably
reported, while events under the age of 6 were so rare
that a reliability assessment was impossible. Therefore,
the results of this study imply that a complex trauma
assessment is feasible and yields reliable measurements,
even in a highly traumatized population with little access
to education.

Predictive validity of trauma assessment
We replicated the building block effect of the number of
traumatic event types experienced on PTSD risk and
symptomatology (Kolassa et al., 2010; Mollica et al.,

1998; Neugebauer et al., 2009; Neuner et al., 2004) and

extended this finding by showing that a similar dose"
response effect exists if traumatic event frequencies are

additionally considered.
Concerning the prediction of lifetime PTSD risk, the

additional assessment of event frequencies did not en-

hance prediction accuracy. By contrast, model fit was

much better in a model including the simpler and less

time-consuming assessment that measures the number of

traumatic event types experienced. Hence, for the predic-

tion of lifetime PTSD, which is the most important

variable in cross-sectional etiological research, the num-

ber of traumatic event types experienced would be the

variable of choice.
With respect to the diagnosis of current PTSD and

current PTSD symptom severity, however, prediction was

slightly better from a model including traumatic event

frequencies. Two different interpretations may explain

this finding. On the one hand, the repeated exposure to

similar traumatic events could additionally strengthen the

fear memories and lead to strong and long-lasting PTSD

symptoms. On the other hand, it would be also possible

that current PTSD symptoms bias the retrospective

recollection of the frequency of traumatic experiences

(Roemer et al., 1998). Individuals who frequently experi-

ence intrusions of traumatic events may retrospectively

overestimate their frequency which would also lead to a

Fig. 2. Left panel: The probability of lifetime PTSD is best predicted by a trauma assessment which measures the number of
different traumatic event types experienced. Depicted are the observed and predicted proportions of lifetime PTSD against
the number of traumatic event types, with 95% bootstrapped confidence intervals of the prediction. Right panel: By contrast,
the probability of current PTSD is best predicted by a trauma assessment which considers the frequency of the traumatic
events experienced. Depicted are the observed and predicted proportions of current PTSD against the experienced traumatic
events frequency score, with 95% bootstrapped confidence intervals of the prediction. For this graphical illustration, data
on trauma exposure was aggregated in groups of ]9 individuals per group in order to be able to calculate meaningful
proportions.
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strong relationship between current (but not lifetime)
PTSD and reported event frequencies.

No effect of developmental timing in this sample
Surprisingly, we did not observe a pronounced effect of
childhood trauma on PTSD risk and symptomatology.
Several explanations might account for this effect. First,
rates of early trauma were quite low in this sample, and
the majority of traumatic events in the context of LRA
abductions were experienced during adolescence or
adulthood. Second, the severe atrocities committed by
the LRA may have such a strong impact that timing of
traumatization did not matter. For instance, unpublished
data from a different sample of young adults in Northern
Uganda also indicates that the developmental timing of
the LRA abduction did not influence PTSD risk (Anett
Pfeiffer, personal communication). This is in line with
accumulating evidence that repeated interpersonal trauma
exposure in adulthood (e.g., torture) can lead to similar
complex trauma reactions as childhood traumatization
(McDonnell, Robjant, & Katona, 2013). Third, there is
evidence that childhood trauma is stronger associated
with symptoms of depression than with PTSD (Rieder &
Elbert, 2013). Similarly, an investigation of 1,966 German
women indicated that the conditional risk to develop
PTSD after a traumatic event was equal for childhood
and adult traumatization, while the risk to develop
depression was more pronounced after childhood trauma
(Maercker, Michael, Fehm, Becker, & Margraf, 2004).
Further studies from conflict and peaceful societies with
greater variability in childhood trauma exposure are
needed to better understand the psychological risks
associated with early traumatization.

Study limitations and future research directions
The test"retest interval for the reliability analyses was
relatively short, and future research should investigate
whether the retrospective reports remain stable over
longer time periods. Furthermore, similar to other studies
measuring traumatic event frequency (Keane et al., 1989;
Roemer et al., 1998; Unger et al., 1998), we assessed
traumatic event frequency in categories as opposed to
exact event frequencies. This decision was made since we
observed that individuals with high trauma exposure had
difficulties recalling the exact event frequencies but were
able to provide categorical answers. Hence, the reliability
of exact event frequencies will have to be addressed in
subsequent studies investigating individuals with lower
trauma exposure.

Finally, our results were obtained from a very specific
population of LRA war survivors, and it has to be
investigated whether the results can be replicated in
independent populations. The majority of study partici-
pants (62%) have been abducted by the LRA, and/ or had
to leave their home during the war to seek protection
(93%). Hence, next to the repeated traumatic experiences,

this population was also exposed to several chronic

stressors. Therefore, the frequency of traumatic experiences

or childhood trauma exposure might have a stronger

impact on PTSD risk in different settings and under con-

ditions of less extreme traumatization and chronic stress.

Conclusions
The results of this study indicate that the assessment of

event types, as well as an additional evaluation of event

frequencies, yields reliable and valid trauma measure-

ments. Considering lifetime PTSD, which is the most

interesting variable in the investigation of risk factors

for PTSD development, the classical trauma exposure

variable (i.e., the number of traumatic event types ex-

perienced) leads to the best prediction. As a detailed recol-

lection of traumatic experiences is stressful especially for

survivors suffering from PTSD (O’Kearney & Parry,

2014), an assessment considering event frequencies might

inflict unnecessary levels of stress on trauma survivors as

it requires the participants to recall the different times

the event happened in order to give a frequency estimate.

By contrast, the assessment of types only requires the

response ‘‘yes’’ or ‘‘no’’ from the participant and does not

further encourage reflection about the different times the

respective event happened. Furthermore, the assessment

of event types as opposed to frequencies is less time-

consuming and hence represents the more economical

way to assess trauma exposure if resources are limited.

Taken together, we would therefore recommend the

number of traumatic event types experienced as a reliable,

valid, and relatively less strenuous measurement for the

assessment of cumulative trauma exposure.
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Abstract Reports of the Intergovernmental Panel on Climate Change (IPCC) employ an
evolving framework of calibrated language for assessing and communicating degrees of
certainty in findings. A persistent challenge for this framework has been ambiguity in the
relationship between multiple degree-of-certainty metrics. We aim to clarify the relationship
between the likelihood and confidence metrics used in the Fifth Assessment Report (2013),
with benefits for mathematical consistency among multiple findings and for usability in
downstream modeling and decision analysis. We discuss how our proposal meshes with
current and proposed practice in IPCC uncertainty assessment.

1 Introduction

Beginning with its Third Assessment Report (2001), characterization and communication of
uncertainties by the Intergovernmental Panel on Climate Change (IPCC) has been informed
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by a series of guidance notes (Moss and Schneider 2000; Manning 2005; Mastrandrea et al.
2010) that share best practices and promote consistency across chapters and working groups.
The guidance note for authors of the fifth and most recent assessment report (AR5) provides
two “metrics for communicating the degree of certainty in key findings.” The first is con-
fidence, a qualitative metric ranging from very low to very high and based on assessments
of the underlying evidence (type, amount, quality, and consistency) and degree of agree-
ment (Fig. 1, left). The second metric is probability, also called likelihood, and is conveyed
through a menu of pre-defined terms, where, e.g., unlikely means 0–33% probability and
very unlikely means 0–10% probability (Fig. 1, right).

Across assessment cycles and iterative refinements to the guidance notes, a persis-
tent challenge for both authors and consumers of the reports has been confusion over the
relationship between multiple degree-of-certainty scales (Kandlikar et al. 2005; Risbey
and Kandlikar 2007; Swart et al. 2009; Shapiro et al. 2010; Jonassen and Pielke 2011;
Mastrandrea and Mach 2011; Aven and Renn 2015; Mach et al. 2017).

In the AR5, this issue is most visible where authors use both confidence and likelihood
terms together in a single statement, as seen, for example, in the findings on equilibrium cli-
mate sensitivity (ECS): “ECS is likely in the range 1.5 to 4.5 !C with high confidence. ECS
is positive, extremely unlikely less than 1 !C (high confidence), and very unlikely greater
than 6 !C (medium confidence)” (Stocker et al. 2013, 84). But the issue is really much
wider, since even where confidence terms do not appear in the text, all likelihood statements
should be read as confidence-qualified, where the implicit level of confidence is high or
very high if otherwise unstated (Mastrandrea et al. 2010, criteria E, F). Deep down, all AR5
likelihood statements share the form of the ECS findings quoted above.

Post-AR5 commentary indicates continuing challenges for the interpretation and con-
sistent usage of such findings (Aven and Renn 2015; Mach et al. 2017), with the most
comprehensive analysis of uncertainty terms used across the AR5 concluding that “In
practice and perhaps out of necessity, author teams adopted a spectrum of approaches in
interpreting the relationship between confidence and likelihood. Redundancies and inter-
actions across layers of characterized uncertainties were often handled differently and not
transparently” (Mach et al. 2017, 9).

Heading into the sixth assessment cycle, we contribute a proposal to solve this par-
ticular challenge. We propose a simple mathematical model of the confidence–likelihood
relationship that resolves outstanding ambiguities while respecting the qualitative nature of

Fig. 1 Confidence and likelihood scales for communicating degree of certainty in key findings of the IPCC
AR5. Figures based on Mastrandrea et al. (2010)
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the confidence scale. Our proposal also preserves the conceptual distinction between the
scientific estimate of chances (the likelihoods) and the evaluation of the evidential basis
underpinning these estimates (the confidence assessments), which is an important motiva-
tion for reporting confidence as well as likelihood. In what follows, we briefly examine the
interpretive problem a bit further, then present our proposal.

2 Reasoning with likelihood and confidence

To further motivate the problem we mean to solve, we illustrate how ambiguity in the
confidence–likelihood relationship can challenge attempts to reason systematically based
on AR5 likelihood statements. Continuing with the ECS findings quoted above, note that
the statements addressing the middle and left tail of the distribution are made with high
confidence while the statement on the right tail is made with medium confidence (Fig. 2). A
natural reading is that these confidence terms flag differences in the evidence base under-
pinning what can be said about one value range versus another: the evidence on small and
middling values for ECS warrants high confidence whereas the evidence on more extreme
values is weaker and allows for only medium confidence.

But this reading gets muddled when we try to draw out some of the mathematical con-
sequences of the individual likelihood statements. For example, starting from the medium
confidence statement on the right tail, assigning probability 0–.1 (very unlikely) to the range
ECS > 6 is mathematically equivalent to assigning .9–1 (very likely) to ECS " 6. Sup-
posing that equivalent statements should enjoy the same level of confidence, we can equally
regard the authors as reporting with medium confidence that ECS is very likely less than 6!.
But this new medium confidence statement covers the same low and midrange ECS values
where the other findings say high confidence is appropriate. Are the original and derived
statements consistent?

Or if we start from the high confidence finding on 1.5 < ECS < 4.5, the likelihood
assignment .66–1 (likely) significantly constrains the probabilities of ECS values outside
that range, as there is at most .33 probability left to go around. How much is leftover for
ECS > 6, for example? Supposing that deductive consequences retain the confidence level
of the statement from which they are derived, we can infer that ECS is (at most) unlikely
(0–.33) greater than 6! (high confidence). But this contradicts our initial reading of the
AR5 findings, according to which medium was the uniquely appropriate confidence term
for statements addressing ECS values beyond 6.

If our initial reading is unpromising, then how should we interpret, and resolve the ten-
sion between, these overlapping and potentially competing high and medium confidence
likelihood assignments?

Fig. 2 AR5 findings on equilibrium climate sensitivity (ECS). Probability ranges are the numerical
translations of (from left to right) extremely unlikely, likely, and very unlikely
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3 Proposal

We start from the idea that the underlying metrics evidence and agreement are best judged
with respect to a concrete statement: evidence must be evidence for something, and agree-
ment must be agreement on something. The head-scratching elicited above ultimately stems
from an ambiguity in what that something is. Here, we explore the consequences of judg-
ing evidence and agreement, and hence confidence, with respect to a concrete likelihood
assignment (such as ECS > 6 is unlikely).

One consequence of this move is that confidence now participates in a trade-off with
the precision of the likelihood assignment: confidence can be raised (without going out
and doing more research) by widening the probability interval; conversely, a likelihood
assignment can be made sharper (more narrow) by accepting lower confidence. In terms of
the evaluation of evidence and agreement that underwrites confidence assessments in the
AR5 framework, wider, less informative probability intervals may enjoy greater confidence
because they are supported by additional studies or lines of evidence from which sharper
probabilistic conclusions cannot be drawn (evidence) and/or because broader statements
generally make agreement between different lines of evidence easier (agreement).

And because confidence terms attach to the likelihood rather than the outcome directly,
two findings can address the same outcome despite using different confidence levels. There
is no logical inconsistency in reporting, for example, that the probability of ECS exceeding
6! is 0–.1 (very unlikely) with medium confidence, and 0–.33 (unlikely) with high confi-
dence. The two statements complement one another, together giving an indication of the
prevailing trade-off between confidence and precision. Informally, these findings say “We
have good evidence that the probability is less than one tenth, and very strong evidence it is
no more than than one third.” On this approach, there is no tension at all between the mul-
tiple findings discussed above (§2). All of those findings—both original and derived—can
be understood as mutually consistent and complementary.

Usage in the AR5 conforms to this understanding of the confidence–likelihood relation-
ship insofar as authors have sometimes traded off precision in the likelihood assignment
against the level of confidence—a practice noted byMach et al. (2017), calling it adjustment
of likelihood as a function of confidence. We take our proposal to offer a clear rationale for
such “adjustments,” and a route to making them more principled and more transparent.

One benefit of clarifying the confidence–likelihood relationship is that it now becomes
possible to define what constitutes logical consistency among multiple findings. What is
needed to define consistency is an overarching mathematical structure that can relate one
finding to another and systematize the logical constraints that each finding puts on the
others.

When working with exact probabilities, the numbers assigned to different outcome
ranges ought to be consistent with a single probability density function (pdf). But here, we
want to address probability intervals. The analogous construct for probability intervals is a
set of pdfs. Assigning probability 0–.1 to outcome x means that within the set of pdfs col-
lectively representing authors’ uncertainty, the smallest probability given to outcome x by
any pdf is 0 and the largest probability given to x by any pdf is .1. (Equivalently, we can say
that 0 and .1 are the narrowest bounds such that every pdf in the set agrees on the probability
of x falling within the interval.)

So a set of pdfs systematizes, and enforces consistency among, the probability intervals
assigned to different ranges of a single quantity such as ECS. The question is how confi-
dence levels fit into the picture. We associate each level of confidence with its own set of
pdfs, where higher-confidence sets encompass lower-confidence sets (Fig. 3). This nesting
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Fig. 3 Each confidence level is associated with its own set of probability distributions. The nested structure
reflects the trade-off between confidence and the precision of likelihood assignments

of sets naturally encodes the trade-off between confidence and precision, since more inclu-
sive sets of pdfs translate to wider probability intervals for any given outcome. Multiple
likelihood-plus-confidence findings addressing the same uncertain quantity are mutually
consistent if and only if they can be modelled by such a mathematical structure.

This conceptual clarification of what constitutes logical consistency provides for the
option of an in-practice consistency check, where such a quality control mechanism (Parker
and Risbey 2015) is desirable and practical. (This would typically require consideration of
at most two nested sets.) A clear standard of consistency is, moreover, a prerequisite for
employing more formal expert elicitation protocols, as recommended by the TAR, AR4, and
AR5 guidance notes as well as a chorus of commentators (Reilly et al. 2001; Oppenheimer
et al. 2007; Shapiro et al. 2010; Moss 2011; Yohe and Oppenheimer 2011; Morgan 2014;
Thompson et al. 2016; Oppenheimer et al. 2016; Mach et al. 2017).

Our proposal also helps answer the worry that qualitative metrics like confidence are
unhelpful because whatever information they convey cannot be systematically propagated to
“downstream” modeling and decision analysis (e.g., Morgan 2014). By building confidence
assessments into a formal belief representation (the nested sets), we facilitate this propaga-
tion. The decision theory literature has developed and defended a range of decision models
that reserve a principled role for something like confidence assessments (Gilboa and Mari-
nacci 2013; Hill 2013; Bradley 2017); our proposal enables a bridge from IPCC uncertainty
assessment to this literature—the most direct link (see Bradley et al. 2017) pointing to a
model of confidence-based decision from Hill (2013, forthcoming). Similar constructs have
also been defended in econometrics (Manski and Nagin 1998; Manski 2013) and decision
analysis (Ben-Haim 2006).

Note that while we have so far spoken in terms of continuous underlying probability
distributions (pdfs), all of the above applies equally where such precision is unrealistic or
unhelpful. In particular, nothing we have said should be understood to constrain authors’
prerogative to choose the appropriate degree of specificity and precision when describ-
ing possible events or outcomes. Consider, for example, the finding that “Monsoon onset
dates are likely to be early or not to change much” (Christensen et al. 2013, 1229). This
“likely” can be understood in terms of a set of discrete probability distributions on the
simple two-way partition of monsoon onset dates: early or little change versus substan-
tial delay. Probability .66–1 for the former means 0–.33 for the latter. These likelihood
assignments implicitly carry high or very high confidence, and they are potentially consis-
tent with additional, complementary lower-confidence statements giving sharper likelihood
estimates.

While warnings against assigning probability to ambiguously defined events still apply
(e.g., Shapiro et al. 2010; Budescu et al. 2012), neither broad outcome characterizations
(the simple two-way partition), fuzzy boundaries (“early or little change”), nor imprecisely
defined phenomena (“monsoon”) formally undermine the applicability of the conceptual
machinery our proposal offers. These and other features may, however, influence the degree
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to which engagement with that machinery by IPCC authors is worthwhile in any given
instance—which will, naturally, vary across topics and findings.

4 Discussion

To provide context and highlight issues for further discussion, we note points of contrast
between our proposal and two existing recommendations for IPCC practice: (1) the sequen-
tial assessment of confidence followed by likelihood that is implied in the AR5 guidance
(Mastrandrea et al. 2010) and explicit in Mastrandrea et al. (2011), and (2) a recommen-
dation from Mach et al. (2017)—looking forward to the AR6—to foreground quantitative
characterization of uncertainties by making presentation of only the likelihood assignment
the preferred reporting option for IPCC findings. We discuss these in turn.

Regarding the sequential procedure (1), systematically assessing confidence before like-
lihood enters the picture makes that assessment a function of the outcome range alone.
It follows that a given outcome range (like ECS > 6) must be associated with a fixed
confidence level, which in turn rules out trade-offs between confidence and precision of
likelihood. But it is precisely through legalizing such trade-offs that our proposal allows
multiple findings to coherently address the same outcome using different confidence terms,
thus resolving the apparent contradictions that arise when trying to reason from AR5-style
findings (the ECS example, §2). Such “same-outcome” findings cannot be reconciled within
the constraints imposed by a strictly sequential, confidence-first procedure. Competition
between stated and derived findings must instead be averted by restricting either what can
be stated or what can be derived. Both risk relinquishing any meaningful characterization
of the evidence and agreement underpinning a likelihood assignment.

To prevent contradictions through restricting what can be stated, one could prohibit the
use of different confidence terms for different ranges of the same uncertain quantity. Were
medium confidence used on the mode of ECS as well as the tail, then likelihood constraints
derived from the mode and applied to the tail would carry medium confidence (not high
confidence as in our §2 derivation)—in line with the confidence level already assigned to the
tail. But this solution imposes an artificial constraint that restricts otherwise appropriate and
helpful use of the qualitative metric. It also raises questions about the meaning and validity
of “evidence” and “agreement” when those assessments are forced to remain constant across
outcomes ranges and likelihood judgements.

To prevent contradictions by restricting what can be derived, one must deny that a like-
lihood assignment and its consequences enjoy the same level of confidence. If probability
constraints derived from assigned likelihoods have indeterminate confidence, then our §2
illustration fails to generate a confidence-level conflict on the tail of the distribution. So
you can preserve the option of different confidence terms for different outcome ranges
only at the cost of making those terms (so to speak) non-transferrable to the mathematical
consequences of a likelihood assignment. This solution gives up altogether on propagating
qualitative assessments into further reasoning, modeling and decision analysis.

This brings us to likelihood only as the preferred reporting option (2). One rationale
for (2) might be the thought that likelihood—when used—displaces and supplants confi-
dence such that the qualitative language contains no additional information beyond what is
now expressed by the likelihood. This rationale conflicts with our proposal. When used in
conjunction with likelihood, we understand confidence to express something like Keynes’
(1921/1973) “weight of evidence” behind a probability statement, where the weight he
refers to includes the quantity, quality and diversity of evidence underpinning a claim. A
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key feature of this notion is that the same probability statement can convey a different over-
all picture of uncertainty when underpinned by different “weights.” For example, the likely
range for ECS given by the AR5 (1.5 to 4.5 !C) is the same as that given by the First (1990),
Second (1995), and Third (2001) Assessment Reports (Cubasch et al. 2001, 67). But the
body of research underpinning those likelihood statements grew between 1990 and 2013.
This difference can be expressed through confidence assessments.

Confidence assessments not only add information about the state of scientific under-
standing in some domain, they may also be relevant for policy making that draws on this
science. Consider two potential policies, each of which is justified by scientific findings
reported with the same likelihood level, but underpinned by different amounts of evidence
and agreement, and hence enjoying differing degrees of confidence. It seems reasonable in
such cases to prioritize the policy backed up by evidence-rich, high-confidence findings.
Likelihood-only reporting cannot support such a practice.

Yet even if confidence terms do contain substantive and decision-relevant information
beyond what is conveyed by the likelihood, one might still worry that this information is
too difficult for consumers of the reports to interpret and make use of. One response to
these worries—and the one embodied by our proposal—is to clarify the structure of the
qualitative assessments such that the information they are meant to convey might be trans-
mitted more cleanly and used more systematically. Indeed, our proposal connects neatly
into decision-making approaches that incorporate confidence into the evaluation of options
(Hill forthcoming; Bradley 2017). (Of course, this theoretical point about the possibility and
relevance of consistent confidence reporting does not preclude de-emphasizing confidence
terms in the text of the report—perhaps pushing them into the traceable account—where
the benefits of simplicity and readability outweigh the cost of losing the confidence
information.)

5 Conclusion

A persistent shortcoming of the IPCC’s evolving expert judgement framework has been the
ambiguous relationship between multiple uncertainty scales. The issue arises in the AR5
between the confidence and likelihood scales, contributing to difficulties both in applying
the framework and interpreting the findings. We have proposed a rigorous, principled solu-
tion that resolves outstanding ambiguities while also enabling mathematical reasoning from
individual likelihood assignments and providing a consistency check on sets of likelihood
assignments.

Designing an uncertainty framework for use in assessment involves striking a balance
between a host of important considerations, many of which have not been addressed here
(see, e.g., Yohe and Oppenheimer 2011; Adler and Hadorn 2014; Budescu et al. 2014; Mach
and Field 2017). More pliable language eases application across diverse fields of study and
provides wiggle room for resolving expert disagreements under the formidable time and
logistical pressures faced by IPCC authors. And improvements in terminological rigor that
add to authors’ procedural obligations may impose opportunity costs elsewhere, for exam-
ple cutting into the breadth or depth of literature authors are able to assess. While it is
important to acknowledge these many trade-offs, we have not attempted to navigate them
here. Our aim was simply to clarify one consideration—the conceptual relationship between
confidence and likelihood—under the conviction that such clarifications can only improve
reflection on current and future practice. We offer our proposal with the aims of stimulat-
ing further discussion and highlighting the importance of maintaining logical consistency
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among findings, communicating the weight of evidential support, and enabling downstream
use of assessment outputs.
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Constitutions and Language Access 
Robert S. Peck 

 

I. Basic Constitutional Considerations 

 Any consideration of the constitutional implications of language access issues must 
start with some fundamentals about the applicable constitutional concepts. Of first 
importance is the federal due process jurisprudence. At its most basic level, in the context 
of disputes resolved through legal processǡ��������������������������ǲ�����������������������
��������Ǥǳ� In re Murchison, 349 U.S. 133, 136 (1955). In 1972, the Supreme Court of the 
United States recognized that  

For more than a century the central meaning of procedural due process has been 
clear: ǲParties whose rights are to be affected are entitled to be heard; and in order 
that they may enjoy that right they ����������������������Ǥǳ It is equally fundamental 
that the right to notice ���� ��� ������������ ��� ��� ������ ǲmust be granted at a 
meaningful time and in a meaningful manner.ǳ� 

Fuentes v. Shevin, 407 U.S. 67, 80 (1972) (quoting Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 233 
(1864) and Armstrong v. Manzo, 380 U.S. 545, 552 (1965)) (other citations omitted). Due 
Process ��������� ǲ���� ������������ ������������ ��� ������������� ��������� ��� �������������
������Ǥǳ�Mathews v. Eldridge, 424 U.S. 319, 333 (1976). Cf. Logan v. Zimmerman Brush Co., 

455 U.S. 422, 433 (1982) ȋǲDue Process Clause grants the aggrieved party the opportunity 
to present his case and have its merits fairly judgedǳȌǤ� 

 The due-process considerations are enhanced, in obvious ways, by the equal 
protection guarantee and the fundamental right of access to the courts. See Christopher v. 

Harbury, ͷ͵��Ǥ�Ǥ�ͶͲ͵ǡ�Ͷͳͷ��Ǥͳʹ�ȋʹͲͲʹȌ�ȋ������������������������ǲ���������������������������
Privileges and Immunities Clause, the First Amendment Petition Clause, the First 
Amendment Petition Clause, the Fifth Amendment Due Process Clause, and the Fourteenth 
��������������������������������������������������ǤǳȌǤ�See also id. at 415 (access to the 
������������ǲ�����������������ǳ�����������ǲ�������������������ct right to seek judicial relief for 
����������ǤǳȌǤ A cognate right to access is found in the open courts, right to remedy, and 
access provisions found in 37 state constitutions and implicit in at least one more. See 

Jennifer Friesen, State Constitutional Law: Litigating Individual Rights, Claims and Defenses 
§ 6-2(a), p. 347 n.11; Richardson v. Carnegie Library Rest., Inc., 763 P.2d 1153, 1161 (N.M. 
1988), overruled in part on other grounds by Trujillo v. City of Albuquerque, 965 P.2d 305 
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(N.M. 1998). Additionally, in criminal cases, other rights, such as the right to confront 
witnesses, are implicated. 

II. Due Process and Access in Criminal Cases 

 	���������������������������ǡ������������������������������������������ǲ�����������
and fundamental requirement of due process in any proceeding which is to be accorded 
��������� ��� Ǥ� Ǥ� Ǥ� ��������������� ���������������������Ǥǳ�Mullane v. Central Hanover Bank and 

Trust Co., 339 U.S. 306ǡ�͵ͳͶ�ȋͳͻͷͲȌǤ������ǲ��������������ard has little reality or worth unless 
one is informed that the matter is pending and can choose for himself whether to appear or 
default, acquiesce or contest.ǳ�Id. Application of these principles to circumstances where a 
�����ǯ�������������������������������������������������������������������������������������Ǥ�
It is impossible to participate in a case, where the charges or claims, the testimony of 
witnesses, or the instructions or admonitions of a judge are not fully understood. No 
���������������������ǲ�������ǡ���������������������ǳ��������������������Ǥ 

 Still, due process and other constitutional provisions only afford limited protection 
under existing precedents. As the Supreme Court has re��������ǡ������ǲ����������������������
���������ǲwithin the limits of practicalityǤǳ�Boddie v. Connecticut, 401 U.S. 371, 379 (1971). 

 Thus, the United States Supreme Court has not held that the right to a court-
appointed interpreter is constitutionally mandated and thus has had to be supplemented 
by statutory authority. The closest precedent came in 1907, when the Supreme Court 
������ǣ�ǲ����ȏ�����Ȑ������������������������������������������������������������������������
defendant was testifying. This is a matter largely resting in the discretion of the trial court, 
and it does not appear from the answers made by the witness that there was any abuse of 
����������Ǥǳ�Perovich v. United States, 205 U.S. 86, 91 (1907). 

Instead, the majority of important cases, particularly in criminal law, have 
developed at the circuit level. Thus, the Seventh Circuit unambiguously declared: 

a defendant in a criminal proceeding is denied due process when: (1) what is told 
to him is incomprehensible; (2) the accuracy and scope of a translation at a 
hearing or trial is subject to grave doubt; (3) the nature of the proceeding is not 
explained to [the defendant] in a manner designed to insure his full 
comprehension; or (4) a credible claim of incapacity to understand due to 
language difficulty is made and the district court fails to review the evidence and 
make appropriate findings of fact. 

United States v. Cirrincione, 780 F.2d 620, 634 (7th Cir.1985).  

 In so holding, that circuit built upon the pioneering work of the Second Circuit, 
which held that the provision of interpreter services to a non-English proficient party is 
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required by due process in criminal cases. Negron v. New York, 434 F.2d 386, 390 (2d Cir. 
ͳͻͲȌ�ȋ���������������������������������ǡ�����������������ǲas a matter of simple humaneness, 
Negron deserved more than to sit in total incomprehension as the trial proceeded.ǳȌǤ� A 
handful of other cases from various circuits have since also recognized a constitutional 
dimension to the denial of an interpreter. See, e.g., U.S. v. Mayans, 17 F.3d 1174, 1180Ȃ81 
(9th Cir.1994) (holding that the defendant's Fifth Amendment due-process rights were 
violated when interpreter withdrawn by court); U.S. v. Sanchez, 928 F.2d 1450, 1456 (6th 
Cir. 1991), overruled on other grounds, U.S. v. Jackson-Randolph, 282 F.3d 369 (6th Cir. 
2002); U.S. v. Bennett, 848 F.2d 1134, 1141 (11th Cir. 1988) (same); U.S. v. Carrion, 488 F.2d 
12, 14Ȃ15 (1973) (same without specifying constitutional basis of right); because, in part, 
defendant and counsel did not explain the problem to the court). 

States have also recognized a constitutional basis for a right to an interpreter. 
California has an explicit constitutional provision: As to those charged with felonies, a 
ǲperson unable to understand English who is charged with a crime has a right to an 
������������ ����������� ���� �����������Ǥǳ Cal. Const. art. 1, § 14. Some state courts have 
interpreted more general constitutional provisions to arrive at the same result.  See, e.g., 
Tehrani v. State, 764 So.2d 895, 898 (Fla. 5th D.C.A. 2000) (ǲ�� ���-English speaking 
defendant has the right to an interpreter, a right grounded on due process and 
confrontation considerations of the Constitution.ǳȌǢ�State v. Rios, 539 P.2d 900, 902 (Ariz. 
1975) (������������������� �����������������������������������ǲunable to comprehend the 
English language sufficiently to exercise their rights to confrontation, cross-examination 
���� ���� ���������� ����������� ��� �������Ǥǳ); State v. Pina, 361 N.E.2d 262, 267 (Ohio App. 
1975Ȍ� ȋǲfailure to ensure that non-English speaking defendants are given the same 
opportunity as others to be present, to speak in their defense and to understand what is 
taking place, in whatever language they possess, reaches constitutional proportionsǡǳ�
violating rules set by the Ohio Supreme Court, equal protection, and due process); State v. 

Faafiti, 513 P.2d 697, 699 (Hi. 1973) ȋǲIt is general law that where a defendant cannot 
understand and speak English, the judge is required to appoint an interpreter to aid a 
defendant. Otherwise, a trial held in his presence would be meaningless to him and would 
violate our concept of due process, as he would not be given his day in court.ǳȌǤ 

��� ���������� �����ǡ� ���������� ��������������� ���� ������� �� �����ǯ�� ��������� ���
interpreter services. Although Mathews �����������ǲȏ�Ȑinancial cost alone is not a controlling 
weight in determining whether due process requires a particular procedural safeguardǡǳ�
424 U.S. at 348, the Eleventh Circuit expressed a common theme when it stated that a 
�����ǯ�� ���� ��� ��� interpreter ������� ǲrepresent[] a ������� ���������� ��� ����������ǯ�
Ǯconstitutional rights to confrontation and due process against the public's interest in the 
economical administration of criminal law.ǯǳ U.S. v. Bennett, 848 F.2d 1134, 1141 (11th Cir. 
1988 (quotation omitted). Thus, whether an interpreter is necessary in any particular 
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instance h�������������������������ǲ���������������ǳ�������������������Ǥ�U.S. v. Carrion, 488 
F.2d 12, 14 (1st Cir. 1973), cert. denied, 416 U.S. 907 (1974). 

III. Due Process and Access in Civil Cases 

 Due process not only provides protection to criminal defendants, but it also applies 
to parties in civil actions. ���� �������� ������ ���� ����� ����� ǲthe Due Process Clauses 
protect civil litigants who seek recourse in the courts, either as defendants hoping to 
protect their property or as plaintiffs attempting to redress grievances.ǳ� Logan v. 

Zimmerman Brush Co., 455 U.S. 422, 429 (1982). In fact, as Justice Frankfurter explained, 
t��� ǲ������ ��� ��� ������������� ������ ���������� ��� ������� ��������� ����� ��� ���� ����ǡ� �����
though it may not involve the stigma and hardships of a criminal conviction, is a principle 
������ ��� ���� �������Ǥǳ� Joint Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 168 (1951) 
(Frankfurter, J., concurring). 

����ǡ� ���� �������� ǲhas been interpreted as preventing the States from denying 
potential litigants use of established adjudicatory procedures, when such an action would 
���ǲ��������������������������������������������� ������������������������������������ȏ�ȐǤǳ�
Boddie v. Connecticut, 401 U.S. 371, 380 (1971). In fact, as a matter of the related 
fundamental right to access to the courts, the Boddie Court held ǲ������������������������
state interest of overriding significance, persons forced to settle their claims of right and 
duty through the judicial process must be given a meaning���������������������������Ǥǳ�Id. 
at 377. Nonetheless, courts have not extended any right to an interpreter in civil cases. 
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HOW TO APPLY FOR ASYLUM, WITHHOLDING OF REMOVAL,
AND/OR PROTECTION UNDER ARTICLE 3OF THE CONVENTION

AGAINST TORTURE

WARNING: This booklet provides general information about immigration law and does not cover individual
cases. Immigration law changes often, and you should try to consult with an immigration attorney or legal
agency to get the most recent information. Also, you can represent yourself in immigration proceedings, but it
is always better to get help from a lawyer or legal agency if possible.

This booklet was originally prepared in 2002 by the Florence Immigrant and Refugee Rights Project (Florence
Project), a non-profit organization that provides free legal services to immigrants detained in Arizona. It was
adapted in 2011 to provide more general information for immigrants detained across the country. It was not
prepared by the Department of Homeland Security (DHS)/U.S. Immigration and Customs Enforcement (ICE)
or the Department of Justice (DOJ)/Executive Office for Immigration Review (EOIR) but these agencies have
reviewed its content

Immigration law, unfortunately, is not always clear, and the Florence Project’s understanding of the law may
not always be the same as DHS’ or the DOJ’s interpretation of the law. The Florence Project believes that the
information is correct and helpful, but the fact that this booklet is available in the libraries of detention centers
for the use of detainees does not mean that DHS’ or the DOJ’s interpretation of the law is the same as that
expressed in the booklet.

We wrote this booklet in 2002 for two reasons. One is to help you find out if you may qualify for asylum and/or
withholding of removal (also called “withholding”) so you can avoid being sent back to your country if you
have a fear of return. The second is to help you apply for any relief that you may be eligible for either by
yourself if you cannot get a lawyer to represent you, or to help you help your lawyer if you have one.

Who is this booklet written for?

This booklet is for people who are in the custody of DHS and who have been placed in removal proceedings.
“Removal” is what used to be called “deportation.” This booklet is not applicable to persons who are in
deportation or exclusion proceedings. If you were placed in immigration proceedings after April 1, 1997, you
are probably in “removal” proceedings. You can tell what type of proceedings you are in by the document you
should have received from DHS that has the charges against you (or reasons you are removable from the U.S.).
If the document is labeled “Notice to Appear”(Form I-862), you are in removal proceedings.
If the document is labeled “Order to Show Cause”(Form I-221), you are in deportation proceedings.
If the document is numbered at the bottom, “Form I-110” and “Form I-122,” you are in exclusion proceedings.

This booklet is written for people in removal proceedings who may qualify for asylum or withholding of
removal under the Immigration and Nationality Act (INA), or protection under Article 3 of the
Convention Against Torture (CAT), as a way of avoiding removal from the United States.
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How do I use this booklet?

Read the whole booklet in order to find out if you may qualify for asylum or withholding and what you need to
do to complete the forms and prepare for your hearing. It is very important to understand that it is up to YOU to
prepare your case and get evidence (proof), if there is any, to give to the judge. If you don't prepare for your
hearing, you are more likely to lose than if you do prepare.

NACARA, HRIFA and TPS

Before we discuss in detail the qualifications for these possible defenses to removal, we want to let you know
about two laws Congress passed toward the end of 1997 and 1998 that may also provide possible defenses to
removal for individuals who meet eligibility criteria. These two laws are: (1) the Nicaraguan Adjustment and
Central American Relief Act of 1997, which is often referred to as “NACARA,” and (2) the Haitian Refugee
Immigration Fairness Act of 1998, which is often referred to as “HRIFA.” Please review the attached
Appendix A for information about these two defenses.

• If you are from Guatemala, El Salvador, certain countries in Eastern Europe, Nicaragua, Cuba,
or Haiti, there may be a way for you to avoid removal from the U.S.

Under two laws called NACARA and HRIFA, certain people from the above countries could get lawful
permanent resident status and stay in the United States. The requirements are different depending on what
country you are from. If you fall into any of the categories mentioned in Appendix A, you should ask the
Immigration Judge or DHS to determine whether you can stay in the United States legally under NACARA or
HRIFA. If you are the spouse or child of someone who qualifies for relief under these laws, you might also
qualify to stay in the United States and you should ask the judge or DHS.

Also, a third law we want to tell you about is called Temporary Protected Status. If you are from Haiti and have
been granted Temporary Protected Status (TPS), or have lived in the U.S. since January 12, 2011, have not been
convicted of an aggravated felony or two or more misdemeanors, , and applied for TPS by November 15, 2011,
you may be able to remain in the U.S.

INFORMATION ABOUT ASYLUM ANDWITHHOLDING OF REMOVAL

This booklet now describes what asylum and withholding of removal mean, who is eligible, and how to
prepare your case.

What is asylum?

Under the laws of the United States, people who flee their countries because they fear persecution can apply
for “asylum” as provided by section 208 of the INA. Asylum gives you protection as a refugee in the United
States. Persecution can be harm or threats of harm to you or your family or to people similar to you. A
person can also get asylum if he or she has suffered persecution in his or her country in the past and meets the
definition of a “refugee” as defined in section 101(a)(42) of the INA. You can only be granted asylum if at
least one of the reasons someone harmed or may harm you is because of your race, religion, nationality,
political opinion (or a political opinion someone thinks you have), or the fact that you are part of some
particular social group.

If you are granted asylum, you will be allowed to stay in the United States legally and to get a work permit.
Your husband or wife and your unmarried children under age 21 who are in the U.S. can also get legal status
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as asylees if you include them on your asylum application. If they are outside the U.S., you can file papers to
allow them to come to the U.S. after you are granted asylum. If you are granted asylum, you may later apply
to be a lawful permanent resident and, eventually, a U.S. citizen.

What is withholding of removal under INA section 241(b)(3)?

Withholding of removal is a type of legal protection some people may be able to get instead of asylum and is
defined at section 241(b)(3)(A) and (B) of the INA. For reasons we explain in more detail later – for example,
either applying for asylum more than one year after entering the United States and you do not qualify for an
exception or because of certain criminal convictions – some people are not “eligible” or “qualified” for
asylum. Also, even if a particular criminal conviction or bad act does not prevent you from applying for
asylum, the Immigration Judge may decide to deny your asylum application because of it. In such situations,
“withholding” may be the only way to avoid removal.

Withholding is like asylum in that it keeps you from being sent back to your country, and it means you may live
and work legally in the U.S. You apply for withholding the same way you apply for asylum, using the same
application form. But there are important differences between both forms of relief from removal:

x It is harder to be granted withholding. You have to show more than that there is a good chance you will
be persecuted on account of your race, religion, political opinion (or a political opinion someone thinks
you have), or the fact that you are part of some particular social group if you go back to your country.
You have to show that your life or freedom will be in danger, and you have to show that this is likely to
happen (not just that it is possible).

x If an Immigration Judge finds you eligible for withholding of removal, he or she cannot deny your
application in the exercise of discretion.

x If you are granted withholding of removal, it only means you cannot be sent back to the country where
you face danger. If another country is willing to take you, the United States can send you there.

x If conditions change in your country so that DHS believes it is safe for you to go back, DHS could start
a new case in immigration court to try to convince a judge that you should be sent back.

x Withholding does not get you permanent residence, does not allow you to immigrate your family, and
does not lead to becoming a U.S. citizen.

What protection is available under the Convention Against Torture?

Some people are eligible for protection under the Convention Against Torture (CAT)if they show that it is
more likely than not that they would be tortured by the government, or by people working for or with the
consent of the government, if they were returned to a particular country. “Torture” is defined in Article 1 of the
Convention Against Torture and at 8 Code of Federal Regulations (CFR) sections 208.18(a) and 1208.18(a).
Withholding of removal under the CAT is very much like withholding of removal under section 241(b)(3) of
the INA in that, if you are granted this form of protection, it only means you cannot be sent back to the country
where you face torture. However, there is no requirement that the feared torture be related to a protected reason
as required for asylum or withholding under INA section 241(b)(3). If another country is willing to take you,
the United States can send you there. Also, if conditions change in your country so that DHS believes it is safe
for you to go back, DHS could start a new case in immigration court to try to convince a judge that you should
be sent back. Finally, withholding under the CAT does not get you permanent residence, does not allow you to
immigrate your family, and does not lead to becoming a U.S. citizen.

If the Immigration Judge finds that you are more likely than not to be tortured in a country if you are removed,
but also finds that you are not eligible for withholding of removal under the CAT because of certain criminal
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convictions or other grounds for ineligibility, the judge may consider whether you are eligible for Deferral of
Removal. Deferral of Removal under the Convention Against Torture is defined at 8 CFR sections 208.17(a)
and 1208.17(a). Deferral of Removal does not give you any legal status in the United States and does not
necessarily mean that you will be released from detention. Deferral of Removal may be terminated if after a
review it is determined that it is no longer more likely than not that you would be tortured in the country to
which your removal is deferred, or if you request that your deferral be terminated.

To apply for withholding of removal under the CAT you use the same application form that is used to apply for
asylum or withholding of removal under INA section 241(b)(3).

To learn more about withholding of removal under the CAT read the information in these materials under the
section entitled “Who Can Apply for Protection under the Convention Against Torture?”

How do I apply for asylum or withholding of removal?

You have to fill out an application, Form I-589, Application for Asylum and for Withholding of Removal, in
which you explain what happened to you in your country and why you are afraid to return. You also have to
explain all of this in great detail at a hearing in which you speak to the judge and answer questions. The judge
will decide if he or she thinks you are telling the truth. He or she will also decide if you were persecuted in
your country or will be in danger of persecution if you are sent back. This same application is also used to
apply for withholding of removal and for protection under the CAT.

Can I fight my asylum or withholding of removal case outside of detention?

If you are in “removal proceedings” and are being detained by DHS, you may have the right to ask the
Immigration Judge to lower your bond. A bond is money you pay to get out of custody and you get back after
your case is finished, as long as you go to all your court hearings and interviews and leave the country if that is
what the judge orders. If you have a very strong case and strong family or community ties in the United States,
the judge may decide to let you out of custody without making you pay any money, based only on your promise
to attend all your hearings. This is called being released “on your own recognizance.” However, if you have a
certain type of criminal conviction, you may not be eligible at all for a bond or for release from detention. To
find out whether you are eligible for a bond and how to apply and prepare for a bond hearing, you
should read another booklet called “All About Bonds.”

If you are afraid to return to your country and you were detained by immigration at the airport or some other
border, you may qualify for something called parole. If you are granted parole you will be able to leave
detention and continue fighting your immigration case from outside.

In order to be eligible for parole, you must first pass what is called a Credible Fear or Reasonable Fear
Interview. This is when you explain to immigration officials that you are afraid to return to your country and
why you are afraid. If you pass this stage, you may then seek parole. Generally, to qualify for parole you must
show the following:

1. That you are who you say you are (your identity)
2. That you are not a flight risk, and
3. That you are not a danger to the community

However, not everyone is eligible for parole even if you can show those things. Talk to your immigration
officer if you have questions.
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If you do get out of detention, you are still required to go back to court (or to the Immigration Court
closest to where you live) to continue with your case. If you get out of detention but do not show up in
court when you are supposed to, the judge will order you removed. Later on, we explain what to do if you
get out of detention.

What do I do if I cannot get out of detention and I can't stand being detained anymore? Can I ask for
removal or voluntary departure and then come back to the United States?

It is very difficult to be locked up for a long time, and it is normal to feel frustrated, sad, and depressed. A
lot of people feel bad because they cannot work and provide for their families, or they feel like they are
wasting their time. If you cannot pay your bond, you may be thinking about giving up your rights and
accepting an order of removal from the United States, so that you will not have to spend any more time in
detention.

If you are not afraid to return to your country, or if, after reading this booklet, you decide that you do not
qualify for asylum or withholding, and if you do not qualify for some other type of defense, accepting removal
or applying for “voluntary departure” might be the right thing to do.

But if you are afraid to go back, giving up now may be a big mistake. First, you should think about your life
and the danger you will face if you return.

Second, if you are thinking about coming back to the United States in the future, accepting removal or
voluntary departure may be a mistake. If you return to the United States illegally after an order of removal or
voluntary departure, you will not have a work permit and you will always run the risk of being caught by DHS.
If you are caught, you can be charged with the crime of returning illegally after an order of removal. This is a
felony for which you can be put in prison. If you have a criminal history, in some cases, the law says you can
go to prison for up to 20 years for coming back to the U.S. illegally!

Also, if you are caught returning to the United States and you then apply for asylum, the judge may decide
that, because you did not apply for asylum or withholding the last time you were in the United States, you
are not really afraid to return to your country.

Finally, accepting removal or even getting “voluntary departure” may make it difficult or even impossible for
you to return to the United States legally, even if you have family here legally or some other way to immigrate.
If you return illegally to the United States after an order of removal, DHS can put you into a proceeding called
“Reinstatement of Removal” where your previous removal order will be “reinstated.” This means that DHS will
remove you again, and you may not have the right to see an Immigration Judge before you are removed unless
you express a fear of return to your country and pass a reasonable fear interview.

As you can see, there are many reasons why you should fight your case now if you have a case to fight. But if
you are thinking about not applying to stay in the United States and you want to know more about how being
removed from the United States can affect you in the future, you should read the booklet called, “How to
Apply for Voluntary Departure.”

If I apply for asylum or withholding of removal, will I be putting my family members in my country
in danger?

Some people are afraid that the information on their asylum application can get back to their country and be
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used against family members who are still there. Unless you are well known in your country and you seek
publicity about your case, this is not likely. A copy of your asylum and withholding of removal application does
go to the U.S. Department of State, but the Department is not supposed to contact your government about you.
There are regulations that cover the confidentiality of asylum claims. You can also tell the Immigration Judge
about your concerns and ask that the immigration hearing be closed to the public and that the information you
provide be kept confidential.

What do I do if I speak and understand English, but not perfectly?

You have the right to understand all the questions you are asked during your hearing, and it is extremely
important that you understand everything and not just part of it. It is also extremely important that you be able
to speak to the judge and that the judge understand you well. For this reason, if you don't speak and understand
English perfectly, you should tell the judge. The Court will get an interpreter who speaks your language.

If you don’t speak and understand English perfectly, tell the judge.

What are the requirements for receiving asylum or withholding of removal under INA section 241(b)(3)?

In order to receive asylum or withholding of removal under INA section 241(b)(3), you have to show three
things:

1. That you have good reasons to be afraid
2. Of being persecuted or losing your life or freedom
3. Because of your race, religion, nationality, political opinion, or membership in a particular social group.

We will now explain each of these requirements.

What do I have to show about why I am afraid?

To receive asylum, you generally have to show that you are afraid of returning to your country and that you
have good reasons for feeling this way. To receive withholding of removal under INA section 241(b)(3), you
have to show not only that there is reason to think you may be persecuted if you go back, but that it is more
likely than not that you will be persecuted. If you only show that maybe you will be persecuted, the judge
cannot give you withholding.
If you were persecuted before, it is easier to show that you are likely to be persecuted again if you go back,
but you must show the persecution was for one of the reasons we just mentioned. It is very important that
you explain this in your application and that you tell the judge all about it, in a lot of detail, at your hearing.

What is “persecution?”

To receive asylum, you have to show that you have suffered persecution in your country or that you are in
danger of persecution if you return because you possess one or more of the five protected reasons, and that
these protected reasons were or will be at least one central reason for the persecution. Different kinds of harm
may amount to “persecution,” including things that may seem less serious if they happen just once but can add
up to persecution if repeated over time. “Persecution” may include instances where you have been or are in
danger of being threatened, hurt, beaten, kidnapped, detained, jailed, tortured, sexually abused, or killed, or that
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your freedom has been or will be taken away or limited a great deal. Also, if you are unable to get a job, go to
school, and if you face harassment by many people in your country, these things might all together add up to
persecution.

What does it mean to be persecuted because of my political opinion, membership in a particular social
group, race, religion, or nationality?

Not everyone who faces danger in his or her country qualifies for asylum or withholding. You
can only succeed in your case if the person or people you are afraid of have persecuted you or
want to persecute you for one of the following reasons:

Your political opinion. Many people suffer persecution because of their political opinions. It doesn't matter
whether you support or oppose the government. Among those who have won asylum because they were
persecuted for their political opinions are: students who took part in demonstrations or strikes against the
government, union activists, members of political groups, and members of the government.

Sometimes, even if you have no political opinion, someone may mistreat you because he or she thinks that you
have a certain political opinion. He or she may think this because of the town where you live, your family
members, things you do, groups you participate in, people you spend time with, or other reasons. In this case,
you may also qualify for asylum or withholding.

The law also says that if you were or are afraid to be forced to have an abortion or to be sterilized, or if you
were or are afraid to be persecuted because you refused or will refuse to participate in a program of forced
population control, you were persecuted or face persecution because of your political opinion.

Your social group. Many people suffer persecution because they are part of a certain "social group." A social
group means people who share certain things about themselves that they cannot or should not have to change.
For example, they can be members of the same family, clan or tribe, or ethnic group, or have a particular sexual
orientation.

For example, suppose the government of a country wants to destroy an entire culture, and kills the members of
a certain tribe. The members of the tribe are being persecuted because they belong to a "social group." Or
suppose the guerrillas in a country kidnap members of a family called Martinez. If the guerillas are mistreating
the members of the Martinez family because of their membership in the family, the Martinez family might be
considered a social group.

Your persecution could also be because of your social group if you have been or may be harmed, threatened, or
harassed because you are homosexual. For instance, if your country’s government persecutes people because
they are homosexual, and you are a homosexual and have been persecuted or fear persecution, you may qualify
for asylum or withholding.

Women in some countries may be part of a social group if they are mistreated because they are women and
especially if they oppose the mistreatment. For example, in some countries, there is a practice of cutting
women in the genitals once they reach a certain age. If you are afraid to return to your country because you
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fear this or some other serious mistreatment because you are a woman and you do not agree with that
mistreatment, you may qualify for asylum or withholding.

Your race. Many people are mistreated because of their race. If you have been persecuted or are in
danger because of your skin color, origin, or background, you may qualify for asylum or withholding.

Your religion. Many people are mistreated because of their religion. If you are not allowed to practice
your religion, or if you are mistreated because of your religious beliefs, you may qualify for asylum or
withholding.

Your nationality. Nationality can mean the country you originally came from or your country of citizenship.
One example would be if you are a citizen of El Salvador but you live in Honduras, and you are persecuted
because you are Salvadoran.

To qualify for asylum, you must establish that your race, religion, nationality, particular social group or
political opinion was or will be at least one central reason for the persecution you fear or experienced.

Does the person or people I am afraid of have to be in the government?

No. The person or people you fear can be the army, police, soldiers, elected officials, or death squads, but they
can also be a group that the government cannot or is not willing to control, such as guerrillas or some other
opposition group, the civil patrol, or any other group that the government cannot or is not willing to control.

What if I am threatened or mistreated for personal reasons?

If someone persecutes you only for personal reasons, you do not qualify for asylum or withholding. For
example, if you have debts and the people who loaned you the money are after you for that reason, that is not a
basis for claiming asylum or withholding. Even if the person who loaned you the money is a soldier, the
problem may be strictly personal, between the two of you.

However, if someone is after you for various reasons, not all of which are personal, you may qualify. For
example, if the soldier who loaned you the money threatens to tell the military that you are a subversive, it may
be that you will be persecuted for political reasons (because the government will think that you are an enemy of
the state) and then you might indeed qualify for asylum or withholding.

What if I was persecuted in the past for one of these reasons, but will not be persecuted for one of these
reasons if I go back to my country?

There are two possible ways you might be granted asylum.

1. The Immigration Judge or DHS finds that you have suffered such horrible persecution that you should
not have to return to your country. It is very important to tell the DHS or the Immigration Judge all of
the details of what you suffered in the past!

2. You were persecuted in the past for one of the five reasons listed above and will be seriously harmed for
some other reason if you were returned. Here is an example: you were persecuted in the past because of
your religion. Things have improved in your country and now people of your religion are no longer
persecuted. But, you are afraid to return to your country because you will be seriously harmed for some
other reason. You might be able to obtain asylum.



Page 9 of 48

FIRRP- last updated October 2011

Please note that you cannot obtain withholding of removal under INA section 241(b)(3) in either of these two
ways. You could only possibly obtain asylum.

What if I left because I do not want to participate in the war?

First, it depends on why you do not want to participate. If you just don't want to do your military service or if
you refused to join the army or the guerrillas because you want to stay with your family, and not because you
are morally, religiously, or politically opposed to one side or the other, it is more difficult to obtain asylum. In
other words, it is difficult to show that you will be persecuted because of your political opinion if you don't
have a political opinion.

It also depends on why you would be persecuted. If your refusing to do your military service leads the
government or guerrillas to believe that you support the other side, or if they mistreat you because they
consider you their enemy, it can be said that the government or guerrillas will persecute you because of your
political opinion (or because they think you have a certain political opinion). But if, for example, members of
government will detain or jail you as a punishment for not participating in your military service, and not
because they think you support the guerrillas, you do not have the basis for a political asylum claim, because it
has nothing to do with your own political opinion.

One very common problem for people applying for asylum after refusing to participate in the war is that the
judge may say that the harm they suffered is because the government wants to enforce the law, and not because
it was persecuting people for their political opinions. You might be able to qualify for asylum, though, if you
can show that you or other people in the same situation have been tortured, killed, or mistreated in a way not
provided for by law, because that may show that you were or will be persecuted for political reasons and not
just to enforce the law of your country.

Will I qualify for asylum or withholding if I came to improve my life and I am not in danger in my
country?

If you came to the United States only because of lack of work or poverty, you will not qualify. But, if you
came to the U.S. because you were poor and also because you are in danger of being mistreated in your
country because of your political opinion, social group, race, nationality, or religion, you might qualify.

What if I fear mistreatment but for some other reason?

You cannot obtain asylum or withholding of removal under INA section 241(b)(3) unless you can show
persecution because of one of the five reasons we explained. But if you are afraid of being tortured by an
official in your country or if you can show your government would willingly allow you to be tortured, but you
cannot prove that it is for one of the five reasons we explained, you may be able to get protection in the U.S.
based on something called the “United Nations Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment” (or for short, “the Convention Against Torture”). Keep reading
this booklet for our discussion of how to apply for protection under the Convention Against Torture.

WHO DOES NOT QUALIFY FOR ASYLUM ORWITHHOLDING OF REMOVAL?

The law does not allow you to apply for asylum if:

1) You were in the U.S. more than one year before filing the asylum application (there are exceptions to this
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rule!).

2) You applied for asylum in an immigration court in the U.S. before and lost (there are exceptions to this rule
also!).

The law does not allow you to receive a grant of asylum if:

1) You established strong enough ties to another country that you are considered to have “firmly resettled”
there.

2) You have been convicted of an “aggravated felony” (explained later).

3) You have been convicted of a “particularly serious crime” and are a danger to the community (explained
later).

4) You participated in the persecution of someone else because of his or her race, religion, nationality,
membership in a particular social group, or political opinion.

5) You committed a serious crime outside the U.S. that was not a political crime.
6) You are considered a terrorist or a danger to the security of the United States.

The law does not allow you to receive withholding of removal if:

1) You have been convicted of a “particularly serious crime” and are a danger to the community (explained
later).

2) You participated in the persecution of someone else because of his or her race, religion, nationality,
membership in a particular social group, or political opinion.

3) You committed a serious crime outside the U.S. that was not a political crime.
4) You are considered a terrorist or a danger to the security of the United States.

If you have a conviction for an “aggravated felony,” you may or may not be eligible for withholding. If you
have one or more aggravated felonies and the sentences for those aggravated felonies add up to five years, you
are not eligible for withholding. If the sentences for your aggravated felony or felonies are less than five years,
you might be eligible for withholding but only if you can prove the felony or felonies were not “particularly
serious.” We will discuss later how to prepare this kind of case.

What is the rule about applying for asylum within one year of arrival?

Starting April 1, 1998, you cannot apply for asylum unless you can show that you have been in the U.S. for
less than one year before filing the application. It is up to you to prove to the judge how long you have been
here. There are some exceptions to this rule.

The one-year deadline does not apply to you if you can show that since you came to the United
States, one of these two things happened:

1) There have been important changes – such as changes in your home country, in your life, or in the
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U.S. asylum laws – which affect your asylum case. For example, if you were in the United States for 2
years and then a government came into power in your country that is persecuting people like you, you
can show that you have a good excuse for not applying for asylum before (since you were not in
danger before).

OR

2) There were “extraordinary circumstances” you had no control over (meaning you were in an
unusual situation) that kept you from filing for asylum within a year of your entry into the U.S. Here
are some examples:
x You were very sick
x You had a long period of mental or physical problems, including emotional or physical problems
because of violence against you or persecution you suffered

x You were under age 18 and living without your parent or legal guardian
x You had a lawyer and your lawyer did not inform you that you had to file within a year of entry
x You did file your application within one year of arriving but it was sent back to you for some
reason and you soon filed it again

x Your lawyer or someone in your family died or had a serious illness
x You have “temporary protected status” under a special law; a non-immigrant visa; are a lawful
permanent resident; or in a status called “parole.”

No matter what it was that kept you from filing within one year of entering the U.S., you still have to show that
you are filing for asylum within a “reasonable” amount of time. For example, if the change in governments in
your country put you in danger 2 years ago and you knew about it, the judge is likely to find that you waited too
long and cannot now apply.

If you are filing your asylum application more than one year after arriving in the United States,

be prepared to explain to the judge why you waited!

Include with your asylum application any proof you can get to show why you waited. For example, if you were
having physical or emotional problems, get a letter from your doctor or counselor, if you went to one.

Remember if the judge decides that you missed the one year deadline and that you cannot apply for
asylum, you can still apply for withholding of removal.

What is the rule if you were denied asylum in the U.S. before?
If you applied for asylum in the U.S. at an Asylum Office but not with the Immigration Court, you can apply
for asylum again. In that case, you may have had an interview with a person called an “Asylum Officer.” But
if you applied for asylum and were denied by an Immigration Judge or a higher court called the Board of
Immigration Appeals, you cannot apply for asylum now.

However, this rule does not apply if you can show that important changes happened since you lost your asylum
case or there are “extraordinary circumstances,” such as those we just explained, that existed at the time of
your case. Also, remember that this rule does not keep you from being able to apply for withholding of
removal.
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What is the rule if you were “resettled” somewhere before coming to the U.S.?

You are not eligible for asylum if, after you left your country, you were “firmly resettled” in another country.
This means that the other country offered you lawful permanent residence, citizenship, or some other type of
permission to live there permanently. However, you are not “firmly resettled” if you can show:

1) You had to go through another country (or countries) to escape persecution before coming to the U.S.
and that you stayed there only as long as you needed to arrange to keep traveling, and you did not form
important ties to the country that allowed you to legally remain (such as by buying property or getting
married). OR

2) You were kept from living a normal life there because there were restrictions on things like your right to
work, own property, live in decent housing, travel, go to school, and to eventually become a citizen of that
country.

What is an aggravated felony conviction and what if I have one?

You do not qualify for asylum if you have been convicted of an aggravated felony, but you may be able to
apply for withholding if your sentence was less than five years.

Below are some of the most common aggravated felonies. For the complete list, see volume 8, section
1101(a)(43) of the United States Code, or section 101(a)(43) of the Immigration and Nationality Act.

CRIMES THAT ARE AGGRAVATED FELONIES:

x rape
x sexual abuse of a minor
x murder
x firearms offenses, including possession of prohibited firearms
x felony alien smuggling (unless it was your first alien smuggling crime and you were helping only
your husband, wife, child, or parent)

x fraud or income tax evasion, if the victim lost over $10,000
x money laundering (of over $10,000)

Certain drug crimes or trafficking in firearms, explosive devices or drugs.
Drug trafficking includes:

x transportation, distribution, importation;
x sale and possession for sale;
x certain cocaine possession offenses (depending on what circuit court of appeals jurisdiction your
case is in);

x certain simple drug possession offenses

Certain crimes for which you received a sentence of one year or more, (whether you served time or not)
including any of these:
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x theft (including receipt of stolen property)
x burglary
x a crime of violence (including anything with a risk that force will be used against a person or
property, even if no force was used)

x document fraud (including possessing, using, or making false papers) – unless it was a first offense
and you did it only to help your husband, wife, child, or parent

x obstruction of justice, perjury, bribing a witness
x commercial bribery, counterfeiting, forgery, trafficking in vehicles with altered identification
x certain gambling offenses, for which a term of imprisonment of one year or longer may be imposed;
x failure to appear if you were convicted of (1) missing a court date on a felony charge for which you
could have been sentenced to at least 2 years (even if you were not sentenced to 2 years) or (2) not
showing up to serve a sentence for a crime for which you could have been sentenced to 5 years

You are also an aggravated felon if your conviction was for attempt or conspiracy to commit one of the
crimes listed above.

Also, please keep in mind that just because DHS charges you with a certain type of crime does not mean that
your crime is that kind of crime. There are different legal arguments a lawyer or someone like you can make.
These arguments are complicated and we advise you to get help from a lawyer or legal agency if you can.

If you have been convicted of an aggravated felony and can get assistance from an immigration lawyer, ask
your lawyer to review your conviction carefully. Sometimes an immigration lawyer has an argument that your
conviction is not an aggravated felony. Also, in some cases, a criminal defense lawyer might be able to reopen
your conviction to change the sentence or the nature of your conviction.

It is difficult to reopen criminal cases once you have been convicted of a crime and only certain ways of
changing your conviction in criminal court will change your conviction for immigration purposes. DHS may
oppose a change to your conviction or sentence if the change is made only to avoid being removed from the
United States. To find out more about this, you will need to talk to an experienced immigration lawyer.

What if I have an aggravated felony conviction but my sentence was less than 5 years?

In that case, you may not be eligible for asylum, but you may be eligible for withholding of removal. The judge
has to decide whether your crime is “particularly serious,” and if he or she decides it is, you will not be eligible
for withholding of removal. We explain soon what facts the judge uses to make this decision, but it is important
to understand that, most of the time, an aggravated felony is considered a “particularly serious crime.” Only if
you can show that there is something special about your crime that makes it less serious will the judge consider
you for withholding of removal.

If I have a crime that is not an aggravated felony, can I receive asylum or withholding of removal?

Maybe, but not if the judge decides that your crime is a “particularly serious crime.” There is no list to look at
and see whether your crime is “particularly serious” or not. Each case is different, and the judge will consider 4
things in order to decide whether your crime was particularly serious. These 4 things are:
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1) The nature of the crime (what type of crime it was and what happened);

2) The sentence you received (whether it was a heavy or light sentence);

3) Whether it was a crime against a person or a crime against property; and

4) Whether the circumstances of the crime make you a danger to society.

If you used a weapon, if you received a long sentence, or if you hurt someone or put someone in danger when
you committed the crime, it is more likely that the judge will decide you committed a particularly serious
crime and you will not be eligible for either asylum or withholding of removal.

If there is evidence that will help the judge understand why you committed the crime or why the crime
was less serious than it may appear, you should give it to the judge and DHS. For example, if you were
suffering from emotional problems when you committed the crime and you have seen a doctor or counselor
for this problem, you should get a letter from that person to give to the judge explaining your condition. If
there are papers about the crime that will tend to show that you are not dangerous, such as a letter from your
criminal lawyer or from someone who was there when you committed your crime, give them to the judge and
DHS. But get and file these papers as soon as you can, because the judge might make this decision early on in
your case before hearing about the reasons you are afraid to return to your country.

If you lose your case because the judge decided your crime was a particularly serious one, and if you disagree
with this decision and want to appeal, you can say in your appeal that the judge made a mistake in deciding that
your crime was particularly serious, and you can explain why. We discuss appeals toward the end of this
booklet.

What if I am denied asylum or withholding of removal because of my crime or crimes, but I have good
reason to fear torture by my government?

As we said before, if you are afraid that your government or a government official will torture you,
you may be able to avoid being removed by applying for withholding of removal protection under
Article 3 of the United Nations Convention Against Torture (CAT). This may be true even if you
have a serious criminal conviction. We discuss this form of protection in more detail below.

What is the rule for someone who has persecuted someone else?

If you participated in the persecution of someone because of that person's political opinion, particular social
group, race, nationality, or religion you do not qualify for asylum or withholding of removal. This is true even if
you were acting under orders of your superior. However, fighting in battles against other soldiers or guerrillas is
not persecution.

Can the judge deny me asylum or withholding of removal for other crimes or acts?

If you have criminal convictions, as we mentioned before, you are not eligible to receive asylum or withholding
of removal if the judge decides: 1) that your crimes are “particularly serious;” 2) that you participated in the
persecution of others because of one of the five protected grounds; 3) that you committed a serious crime
outside of the U.S. that was not a political crime; or 4) that you are considered a terrorist or a danger to the
security of the United States. Additionally, if you participated in genocide, torture, or extra-judicial killings,
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you are also not eligible for withholding. Because asylum is a discretionary form of relief, if the judge decides
your crimes are not “particularly serious,” he or she can still take your crimes into account when deciding
whether you deserve asylum. The judge can also consider other negative things about you, like if you used false
papers to get into the country or to work. But the judge also has to take into account other things, such as the
danger you would face in your country if removed, your health, your age, and your family ties in the United
States.

Remember, withholding is harder to obtain than asylum because you must show that it is more likely than not
that your life or freedom would be threatened if returned to your country. On the other hand, with some
exceptions, if are able to show that it is more likely than not that your life or liberty would be threatened
because of your race, religion, nationality, political opinion or particular social group, the judge must grant
your application even if you have negative factors. The exceptions to this rule are:

x If you committed a “particularly serious crime”;
x If you participated in the persecution of others because of one of the five protected grounds;

x If you committed a serious crime outside of the U.S. that was not a political crime;
x if you are considered a terrorist or a danger to the security of the United States; and

x if you participated in genocide, torture or extra judicial killings,
If you fall into any of those categories, the judge will not grant you withholding of removal.

WHO CAN APPLY FOR PROTECTION UNDER
THE CONVENTION AGAINST TORTURE?

What are the requirements for being granted protection under the Convention Against Torture (CAT)?

To be granted protection under CAT you must show that it is more likely than not that you will be tortured by a
government official, or by someone acting with the consent of the government, if you are returned to your home
country. Again, you do not have to prove that you will be tortured for a particular reason. You just must show
that you will be tortured.

There are no exceptions to the above rule. Unlike asylum and withholding of removal under INA section
241(b)(3), it does not matter if you have criminal convictions, if you have persecuted someone in the past, if
you possess any protected characteristics, or if you are considered a danger to U.S. security. If you meet the
above requirement, you are eligible to apply for CAT protection. This is not true for asylum or withholding of
removal under INA section 241(b)(3) as we discuss later in this booklet. If you fear torture but are not eligible
for asylum or withholding, apply for CAT protection. If you are eligible for all three forms of relief/protection,
we suggest that you apply for all three.

What is torture?

Torture when someone, on purpose, acts to cause you severe pain or suffering. The pain or suffering could be
physical or mental. You must be in the person’s physical control at the time you suffer the torture. In other
words, you must be unable to get away from the torturer. Torture can include different types of harm such as
physical beatings, rape, electric shock, the administration of mind-altering substances, and threats of such harm
to you or another person.



Page 16 of 48

FIRRP- last updated October 2011

What does it mean that someone act with the consent of the government?

It means that a government official allows someone else to torture you. The government official does not
necessarily have to be present when the torture occurs. It means that the government knows about the torture
and does nothing to stop it, even though the government has a duty to stop the torture.

What are the benefits of CAT protection?

If you are granted protection from removal under CAT, you will not be removed to the country where you
fear torture. You will either be granted what is called “withholding of removal” or “deferral of removal.”

“Withholding of removal” in CAT cases is very similar to withholding of removal under INA section
241(b)(3) discussed above. It has the same benefits. For example, you will be eligible for release from DHS
custody and for work authorization. You will not be able to become a lawful permanent resident nor will you
be able to bring your spouse or children to the United States. This form of protection has the same bars. In
other words, you can obtain withholding of removal under the CAT only if:

1) You have not been convicted of a “particularly serious crime” (explained later);
2) You have not participated in the persecution of others because of any protected characteristics;
3) You have not committed a serious crime outside the U.S. that was not a political crime; and
4) You are not considered a terrorist or a danger to the security of the United States.

If you did commit any of the above offenses or you are considered a terrorist or danger to the security of the
United States, you cannot be granted withholding of removal under CAT. However, you can get “deferral of
removal” under CAT.

Deferral of removal is not as good as withholding of removal. If you are granted deferral of removal, you will
get an order of removal, it will just be deferred. This means that DHS won’t be able to remove you now, but if
circumstances in your home country change sometime in the future, DHS may be able to return you at that
time. Also, DHS may try to keep you in its custody even if you obtain deferral of removal under CAT. DHS
will only let you out of detention if you can prove that you are not a danger to the community. To find out
more about requesting release from DHS detention, please read “How to Ask for Release from DHS
Custody.”

If you are granted deferral of removal under CAT, DHS could terminate your protection at a later date if it
comes up with any evidence that you would not be tortured. DHS can only do this before an Immigration Judge.
You also have the right to terminate your own deferral of removal status.

For these reasons, asylum and withholding are better protection than deferral of removal. But, again, if you are
eligible for all of these forms of relief/protection, we suggest applying for all of them. Note: You cannot apply
for deferral of removal; the Immigration Judge determines your eligibility for this form of protection if you do
not qualify for withholding of removal under CAT.

Please note that even if you can prove you will be tortured, DHS has the right to send you back to your country
if the government there promises it will not torture you. According to DHS, these types of cases will be rare.

How do I apply for protection under CAT?
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If this is your first time to apply for CAT protection, you apply just like you apply for asylum and withholding
of removal. You submit an application to the Immigration Judge.

What application do I use to apply for CAT protection?

You use the Form I-589, Application for Asylum and for Withholding of Removal, the same application used to
apply for asylum or withholding of removal. See our discussion later regarding how to fill out the form. Pay
particular attention to Question 4 in Part B of the application. The question asks about whether you fear torture.
Answer with as much detail as possible. Include in the application detailed descriptions of any torture you
suffered in the past.

How can I prove I will be tortured?

Later in this booklet we discuss how to prove an asylum or withholding of removal claim. Read this discussion
for ideas on how to prove you will be tortured. The proof is very similar. For example, it is helpful if you can
get letters from others who are aware of the political situation in your country and/or your problems there;
newspaper articles about what is going on politically in your country, or human rights documents that show
people in your situation in your country are tortured.

For more information about how to prove a CAT claim, write to:

World Organization for Human Rights USA, 2029 P Street, NW, Suite 202 Washington, DC 20036
(info@humanrightsusa.org) tel: 202-296-5702; fax: 202-296-5704

The World Organization for Human Rights is an organization committed to helping victims of torture. If you
write to the organization, be as specific as possible about the facts of your case and why you fear torture in
your home country.

HOW DO I APPLY FOR ASYLUM, WITHHOLDING OF REMOVAL, ORCAT
PROTECTION?

Basically, your case has two parts.

The first part of the case:

At the beginning of your case, in one of your first hearings also known as a Master Calendar Hearing, the judge
will ask you if each of the charges against you is true. Ask the judge to tell you all of the charges. Listen
carefully to the questions and do not agree to facts that are not exactly true. For example, if the judge asks
you if you entered the country without inspection (illegally) on January 1, 1997, but you actually entered in
1998, do not say that the charge is true. If you do not know the exact date you entered, tell this to the judge.
This is important because later, when you apply for asylum or withholding of removal, the dates that you give
have to be consistent with everything you said earlier, or the judge may think that you are lying or making
things up. If you answer the judge's questions and admit to certain facts, make sure that each fact is exactly
correct.

When answering the judge’s questions about the charges against you, agree to facts only if
they are exactly true. If you believe certain facts are not exactly true, tell the judge.



Page 18 of 48

FIRRP- last updated October 2011

The second part of the case:
Normally, it is not hard for the government to show that the charges against you are true. After that, the judge
should ask you some questions to see if you qualify for a way to stay in the United States. The judge should
also ask you if you are afraid to go back to your country. If you want to apply for asylum, withholding of
removal, or CAT protection, explain this to the judge. The judge may ask you some questions about why you
fear returning to your country. If the judge decides you may qualify for any of those forms of protection, he or
she will give you a date to turn in an application. In some cases, the judge may set another court date to decide
whether you qualify to apply for asylum or withholding of removal. You will also be given instructions by the
judge and the DHS trial attorney will give you written instructions that you will need to follow to file your
application with the Court. The DHS written instructions are entitled Instructions For Submitting Certain
Applications In Immigration Court and For Providing Biometric and Biographical Information to U.S.
Citizenship and Immigration Services.

After you turn in the application form all filled out, the court will send it to the United States Department of
State in Washington, DC. The Department of State will read the application and may write a letter with its
opinion of the case or send the court information about your country. (It declines to comment in many cases.)
You and the DHS lawyer will be given a copy of what the Department of State sends to the court.

After that, you will have what is called an individual or “Merits” hearing. This is the final hearing in your case
when the judge listens to your story and asks you and your witnesses, if any, questions about your application
and anything else you turn in for the judge to look at.

TO APPLY FOR ASYLUM, WITHHOLDING OF REMOVAL, OR CAT
PROTECTION, WHAT FORMS DO I FILL OUT AND HOW?

To apply for asylum or withholding, you need to fill out, copy and file a form called an “I-589.”

The form you need is called a “Form I-589” or an “Application for Asylum and for Withholding of Removal.”
Fill out the form using a typewriter or pen. Ask DHS or the Immigration Judge for the form.

Do not use pencil. Also, you must either fill out the form in English or get someone to help you fill it out
in English.

The form has a page at the end that says at the top, “Supplement B Form.” This page is for you to use in case
you run out of room on the main part of the form. It is important to answer the questions completely and in
detail, so we recommend making a few copies of the “Supplement B Form” before you write on it. Or, you can
make one yourself. Just take a blank piece of paper and write your name, your “A number” (alien number), and
the date at the top. You should also sign each piece of paper you attach to your application.

At the front of the form is a long explanation of how to fill it out. It says that, in addition to the I-589
application form, you need to provide DHS with your biometrics (digital photograph and fingerprints)
and have a photograph taken. If you are in custody, you must ask DHS to help you with this. If you get out
of custody before you file your application or if you are including family members in your application, you
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still must have photographs and fingerprints taken, so we will talk about this more later. You must comply
with the DHS biometrics and fingerprint requirements otherwise the Immigration Judge may find that you
have abandoned your application unless you have a good reason for any failure to comply.

Make (or ask an officer to make) four copies of everything you turn in to the Court. Give the originals
and 2 copies to the Immigration Judge. Give ICE 1 copy of everything you give the judge. The other copy
is for you to keep. Note: Except for the I-589 application form, you should keep your original documents
and you should give copies of these documents to the judge and ICE. If you give original documents such
as your birth certificate or passports to the government, you may not be able to get these original
documents back.

Bring your own copies of all your documents whenever you go to Court, in case something you gave or sent the
Court was lost or misplaced, or in case you are asked questions about them. Also, when you file your Form I-
589, Application for Asylum and for Withholding of Removal, ask the judge or the judge’s assistant to
stamp your copy! You will need this in case you get out of detention and want to apply for a work permit.

Application for Asylum and for Withholding of Removal (Form I-589)

We will review the questions in the form you may need help with. Also, you should read the instructions that
come with the form. They also explain how to answer certain questions. We explain how to fill out the most
updated form at the time that we created this guide, which was created as of 12/14/06 (The date the form was
created is printed on the lower right-hand corner of the form.) If the Immigration Court or immigration office
where your case is being heard is using a later form, then the numbers and sections we describe may be
different on your form. You should use this explanation as a guide only.

On the bottom of the first page of the application section, there are two boxes that say “FOR EOIR USE
ONLY” and “FOR USCIS USE ONLY.” You are not supposed to write anything in these boxes. Other than
that, and other than Parts E and F, at the end, you have to answer every question. If the question does not
apply to you, write “N/A,” which means “not applicable” in that box. If you are applying for “withholding of
removal under the Convention Against Torture,” you should remember to check the box at the top of the first
page of the application section that is printed before the start of Part A. I.

Part A. I: “Information About You”

One question asks what other names you have used. Be honest! Many people use a false name when DHS
arrests them. If you did that, you can explain why later in the form. Also, if you got married and changed your
name, or if you have ever used a different form of your name, write the name you have used.

One question asks your mailing address in the United States. If you are in custody, you can put the
detention center's address.

One question asks if you are married. (It says, “Marital Status.”) Many people have been "accompanied" by
someone for many years but were never legally or officially married. In some places, you are considered to be
legally married if you live together as husband and wife for a certain amount of time. This kind of marriage is
called a “common law” marriage. You may not know what the law is where you and your husband or wife
lived, but if you have been “accompanied” or you have been in a long term committed relationship and you
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think you may be considered “married,” you can check the box that says “married” and write in “common law”
-- especially if you want your application to help your husband or wife get legal status in the U.S. (If you want
to immigrate your partner through your asylum claim and you are not married, you need to get married before
the judge makes his or her decision in your case.). Or, if you are or were “accompanied” or in a committed
relationship but not married, you can check “Single.”
One question asks your “Race, Ethnic or Tribal Group.” This question may be important in your case,
especially if you have been mistreated because you are a member of a certain tribe or ethnic group.

One question asks whether you are now in Immigration Court proceedings. You are, so you should check that
box.

One question asks you to list each entry into the U.S. beginning with your most recent entry. It also asks you
what kind of “status” or “visa” you had each time you entered the U.S. If you entered illegally, write “No
inspection,” and where it asks for your “I-94 number,” put “None.” An I-94 is a paper you should normally
get if you enter legally.

There are some questions about passports and travel documents. If you never got a travel document from
any country, put “N/A” for each of your answers.

Part A. II: “Information about Your Spouse and Children”

The questions in this section have to do with your husband or wife and children. You need to answer the
questions for all of your children, but there is only room for answers regarding four children on the form. If
you have more than four, you can either fill out a form called “Supplement A” at the end of the application or
you can use a blank sheet of paper. This is important because if you are granted asylum but did not list one of
your children, you may have problems getting permission for that child to come to the United States.

If you use a blank sheet of paper, make sure you write your name, A number, signature, date, and
“Continuation of I-589, part A. II.” Then, number the questions just like on Part A.II. of the form, and
answer them all.

There are other things you need to file if you are including your husband or wife and/or any children in the
U.S. in your application (including photos, biometrics (fingerprints), extra copies of your I-589 application,
and proof of how you are related to these people). Read the instructions that come with the application form
and those provided to you by the DHS trial attorney and follow them carefully.

Part A. III: “Information about Your Background”

There are questions about where you lived before coming to the U.S., where you lived the past five years,
where and when you went to school, and what jobs you have had during the last five years. In answering each
one, start on the first line with your situation now. In other words, start with the most recent and end with
five years ago (with education, end with your first school). Also, there may be dates, addresses, and other
things you do not remember. Write “approximate” for dates you are not quite sure of, and write “I do not
remember” for things you forgot (such as a street address). There are also questions about your parents and
brothers and sisters. If you need extra room, you can use additional paper (see above).
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Part B: “Information about Your Application”

Part B is the most important part of the application. You should take a lot of time -- even days -- to answer it.
This is where you have to convince the judge that you have been persecuted or will be persecuted or tortured if
you return to your country. Explain in great detail the important experiences that show why you had to leave or
why you fear returning to your country. Be sure to give all the information asked for in the questions. You can
either write out your answers to the questions in Part B on the application or you can write a declaration that
answers all of the questions in Part B. You can use “Supplement B” for the declaration or use blank sheets of
paper.

Remember that, whether you use the forms or blank sheets of paper, you have to put your name, A number, the
date, and your signature on each page. Also, write “Declaration” at the top.

If you do a separate Declaration, when you answer each of the questions in Part B on the application form, you
can answer in a few sentences and then write “Please see Declaration.” This way, you will have answered all
these questions in one declaration.

The Declaration

Your declaration should be like a book or movie that tells the story of your life. Like a book or movie, it starts
at the beginning, with when and where you were born. After that, the story continues in a logical order, passing
from one important event in your life to the next, showing experiences that you had and describing important
people in your life. Continue to the present.

Like in a movie, there are parts of the story that go by quickly, when you cannot see much detail, and other
parts where the camera slows down and shows a lot of details. The camera shows important details so that
we can see just what you saw and felt. The action goes in slow motion.

Your declaration should be like that. You need to talk about your whole life, but you also have to choose the
most important events and describe them in great detail. The judge, who is going to read your story, doesn't
know anything about you, and probably has never been to your country and knows little or nothing about it.
Your job is to make him or her understand. When you describe an important event in your life -- for example, a
time when you were threatened, detained, tortured, or hurt, or that someone made you feel afraid – make the
judge feel, see, smell, and hear what you felt, saw, smelled, and heard.

For example, suppose you lived in a small village in the mountains, in an area where there is a lot of fighting.
One night, a group of men came. They went into the houses and ordered all the people to come out. They
mistreated people and told all the men they would have to join their group or that they would come back and
kill them.

Before describing this event in your declaration, you should talk about your village and what started this whole
problem to begin with. Who is involved in the fighting? What is it about? How did it affect your village before
this event? How did it affect you? Did it affect your relatives? Your neighbors? Which family members, and
how?

When you speak about the event, you should describe it in great detail. When did it occur? At what time? What
were you doing when these men came? How were the men dressed? How many were they? Had you seen them
before? When and where? Were they armed with guns or other weapons? What type of arms or weapons did
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they have? Who were they? Soldiers? Guerrillas? How do you know? What did they look like? What did the
men do when they arrived? Exactly what did they say? How did they mistreat people? Did they threaten you?
What threats did they make? Did they touch or speak to you, your relatives, or your neighbors? How? Describe
everything you saw, everything that happened, and everything you felt. How much time passed during this
incident? What happened afterwards? How did it affect you and others in the village? If the men came back
again, describe what happened with just as much detail.

When you write your declaration, it is important to remember what asylum and withholding of removal under
INA section 241(b)(3) are about. Their purpose is to protect those who have been or are in danger of being
persecuted because of their political opinion, race, nationality, religion, or social group. Therefore, it is very
important to explain who the persecutor is and why he or she wanted to mistreat you. This is how you can show
that they acted or will act against you for one of the five reasons we talked about before.

For example, if armed men dressed as soldiers beat you, it is more likely that it has to do with something
political. If you don't mention that the men were uniformed or don't explain how you know they were soldiers,
the judge may think that it was a beating committed by ordinary criminals, and had nothing to do with politics
or persecution.

You should also mention everything that you said or did that drew or may draw the attention of the people you
are afraid of. For example, if you participated in some group that is considered to be against the government, it
is important to explain in detail the activities in which you participated. It is also important to explain that the
government considers this group to be against the government, and how you know this. In addition, you should
include facts that show that someone in the government is aware that you participated in this group, or that it is
likely that they will find out. Without these facts, the judge may decide that the persecution you are afraid of is
not for one of the five reasons, and you will lose your case.

You should also include any groups you belonged to, even if you were not an active member, if the
government or someone else may want to harm you because of your being in this group.

Common problems

> A long time has passed between the act of persecution and the time you left the country <

Suppose the event which made you leave your country happened a year before you left. If you stayed in your
country for a year after the event, the judge may think you were not really afraid to stay in your country and
could return without having any problems. You have to explain what you were doing during that year. For
example, if you left your house and hid during this time, getting together money for your trip, that would help
to show the judge you were really in danger.

> Returning to your country <

If you went back to your country after having a problem that caused you to leave your country, the judge may
think that you can live in your country without any problem. You have to explain what you did when you
returned and explain in detail any problem(s) you had during that time. There is also a question in the form that
asks about this.

> Family members or others still living in your country<

If you say that you are in danger of persecution because of your social group, and your family members are
members of the same group but have not left the country, the judge will suspect that you will not have problems
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either if you return. The same goes if you participated in a political group and your fellow members of the
group stayed in the country. So, if they have, in fact, had problems, you should include this information in your
declaration. Or, if your situation is different from theirs, you need to explain why you were in greater danger
than those who stayed in your country.

> Lack of detail <
In court, facts are very important. If you say that something important happened but you cannot remember
when it was, how long it lasted, or other details, the judge may think that you made it up. The more details you
put in your declaration and include when you speak at your hearing, the more chance you have that the judge
will believe you. If you cannot remember clearly, tell the judge that it is difficult for you to remember certain
things, and give approximate dates.

Many people do not want to talk about events that caused them emotional harm. If you saw the death of a loved
one, or if you were tortured or raped, it is normal not to want to talk about what happened. However, it is
extremely important to do so in order to be successful in your case. You need to say everything that happened
and everything you saw. Never exaggerate. You only need to be precise and tell the truth.

> Inconsistencies in the facts you provide <

The judge and DHS may review your form and your declaration in order to see if everything you say is true.
Many people make innocent mistakes that hurt them. For example, if in your application form you say you did
fieldwork in Honduras until September of 1997, but in court, you say you entered the United States in August
of 1997 (and have not gone back to Honduras), the judge may think you are lying, because these facts are not
consistent (in other words, they cannot both be true). You could not have been in Honduras in September 1997
and in the United States at the same time. In addition, if you say in your declaration that in October, 4 men in a
blue truck came to your house, but in your hearing you say that it happened in December and there were 5 men
in a gray truck, the judge may think that you are lying.

If you cannot remember clearly, say so, and explain why it is hard to remember. (For example, it was a long
time ago, or you were too afraid to notice certain things, or you couldn't see or hear clearly what happened.)

Although it is important to include many details in the forms and in your declaration, it is more important not to
state facts you are not absolutely sure about. If you do not remember if something happened in June or in July,
but you do know it happened during the summer, put that it happened during the summer. If you do not know
the distance in kilometers between your town and the capital, but you do know that it takes a full day by foot,
put that. If there were between 4 and 6 men, do not put 5, put "between 4 and 6." If you think something
happened in 1992, but it is also possible that it was 1991, put "1991 or 1992." If a certain date is your best
guess, put "approximately," even on the forms. In addition, make sure that whatever fact you put in your
declaration is the same as what you say at your hearing.

Many people have these problems for cultural reasons. People in the United States think in order of what
happened, that is, first this happened, then this, and then that. In your culture, it may be that this order is not as
important. But you have to explain your case to a judge in the United States, and for this reason, you have to
force yourself to think like him or her. So, try to be precise. Even if you can not remember the year something
happened, try to remember if it was before or after some other event and to put the events in order and always
tell them in this order. It may help you to make a list that you keep for yourself in which you put in order each
event that you want to put in your declaration. For example: 1) I was born in 1962; 2) My family moved to San
Marcos; 3) There was a massacre in the town of Santa Lucía, etc.
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> Mistakes in translation <

When translating from one language to another, it is easy to make mistakes. If someone translated your
declaration into English for you, ask the person to read it back to you slowly in your own language so that you
can be sure there are not any mistakes. It is important to review everything in your application form and
declaration very carefully.

Some Questions in Part B

Remember to write “Please see declaration” at the end of each question in Part B if you plan to do a longer
declaration as we have suggested.

Question 1 asks why you are applying for asylum. You should check one or more of the boxes (Race,
Religion, etc.) that apply to you because there may be more than one reason that someone mistreated or
wants to mistreat you. For example, it is possible to be persecuted because of your race and membership in a
social group, or because of your membership in a social group and your political opinion.

You should explain why you are afraid to return to your country and why you left your country in questions
1.A. and 1.B. Many people say that they came to the United States because they want to work and get ahead.
Others say they came to reunite with their family members. Remember that the purpose of asylum is not to
protect poor people who want to work, nor to reunite families. Its purpose is to protect people who are
persecuted for one of the five reasons discussed above. So, while you do have to tell the truth, you do not have
to mention every single reason you came to the U.S., unless it relates to a fear of persecution due to one of the
five grounds or a fear of torture. If you are applying for protection under CAT, you should include in your
answer to this question why you fear you will be tortured if returned to your country.

Question 1A asks if you, your family, or close friends or colleagues have ever experienced harm or
mistreatment or threats in the past by anyone. If you answer "no," you will need to explain why you think
you would be mistreated or threatened in the future if you have not been in the past. If you check, "yes,"
you should explain in detail what happened, using the questions on the form as a guide.

Question 1B asks if you fear harm or mistreatment if you return to your home country in the future. If you
check “yes”, you should explain in detail, using the questions on the form as a guide. You should think about
what exactly you are afraid of. Are you afraid that you will be taken by force and detained by the government
or some other group? Are you afraid you will be tortured? Are you afraid that you will be killed? Are you afraid
of all of these things? Say what you really think would happen. Say why you think it would happen. Has it
happened to others? How are they like you?

Question 2 asks whether you or a member of your family has been “accused of, charged, arrested, detained,
interrogated,” etc., anywhere other than in the U.S. In other words, have you ever been stopped or detained by
government authorities or anyone else? Have you ever been kidnapped or held somewhere against your will by
the government or anyone else? Have you ever been questioned by authorities or anyone else? In your answer,
you should include incidents of persecution as well as arrests for criminal activity, whether in your country or
some other country. As far as problems of persecution, it is very important to give all the information asked for
on the form and to explain how you were treated when you were detained.

Question 3 asks if you or your family ever belonged to or had some kind of relationship with any
organizations or groups in your country. Think hard before answering this question to make sure that you
remember all your activities and the activities of your family members that put you in danger. Be sure to
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provide all of the information asked for, such as the name of the group, the dates you or your family were
members of the group, what the responsibilities of you or your family member were, etc. You should also
include information under 3. B. about whether you or your family continues to participate in these
organizations or groups.

Question 4 asks whether you fear being tortured in your home country or any other country. This is an
important question. If you fear that you will be subjected to severe physical or mental abuse or suffering, you
should check yes. The question is important because if for some reason you do not qualify for asylum or
withholding, you might qualify for protection under CAT. You should explain in detail what you think could
happen to you and why you think it will happen. Also, if you have been tortured in the past, you should
mention it here. You may have already explained what happened to you in the past in Question 1, but you
should mention it again here. Rather than explain what happened again, you could write “See Question 1.”

Part C: “Additional Information About Your Application”

Question C 1 asks whether you, your husband or wife, your children, your parents, or your brothers or sisters
ever applied to the United States Government for refugee status, asylum, or withholding of removal. If you are
not sure whether you were included in an application filed by your mother, father, husband, or wife, do not
check any box. Instead, put “unsure” and attach a sheet of paper explaining what you know about the situation.

Question C 2asks what countries you, your husband or wife, or children traveled through after leaving your
country. It also asks you to explain whether you or any family members applied for lawful status in any other
countries. If your plan was to run from persecution in your country and come to the U.S. because you would
feel safe here and there are better economic opportunities here, that is okay. Be honest. Talk about any
problems you had in any of the countries you traveled through, for example, if you had to hide from authorities
so as not to be caught and removed, or if you had to live in a camp where your activities were limited.

Question C 5 is where you get the chance to explain why you think that you should still be able to apply for
asylum if you are applying more than one year after your last arrival in the U.S. As we explained before, you
have to show “important changes” or “extraordinary circumstances” in order to apply for asylum after the
one-year deadline. If you cannot, you can still apply for withholding, if you are eligible.

Question C 6 asks whether you have any past criminal problems. You must include any criminal problems
you (or any family member included in the application) have had in the United States. You must include all
arrests or convictions. DHS most likely has this information and will ask you about it in your hearing. If you do
not put these things on your application, the judge will think you are trying to hide things. Even if you were
innocent, you should list any arrests or charges filed against you. Also, you should include the fact that you
have been or continue to be detained in the U.S. by DHS.

Part D

If someone else helps you prepare the form I-589 or translates it into English for you, that person must sign in
this section, and give his or her address and phone number. Even if this person was someone else in custody
like you, he or she should fill out Part E. The form also says that the person must read the whole application to
you (including your declaration, if you included one) in your own native language (your original or first
language) before you sign it. You may not be able to find anyone who speaks both your native language and
English. If someone helps you complete the form by speaking to you in another language that you also
understand, we recommend that the person cross out the words “in his or her native language” and instead say
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what language he or she used to help you. This could be important if it turns out that your helper made some
mistakes in translating your answers.

Part E
Do not sign this part until your court hearing.

Other Papers
It is hard to succeed in your case by simply filling out the form and explaining your case to the judge on the
day of your hearing. If possible, you should try to get other papers or witnesses to support your case. Often, the
most persuasive evidence is an expert witness who can testify in support of your specific claims. If you cannot
get an expert witness you should at least get supporting documents, such as letters from family members or
others who know about your situation in your country, newspaper articles, human rights reports, photos, or
other things that have to do with the situation in your country or with you, your group, your family, or an
important event. If you do not file any papers other than your application form, you must explain in
Supplement B of the Form I-589 why you have not submitted such documents. Without other evidence to
support your claims, the judge will be less likely to approve your case.

If you can, get letters and other documents to help prove your case.

Here are some other examples of papers you may want to give to the judge. Suppose you left your country
because you received a threatening letter from a group that opposes the government. It is likely that you do not
have this letter, but if you do, you should file it with the Court.

Also, if your family members did not leave with you, they may have news of what is happening in your
country. For example, suppose some men from the group that threatened you went to your house after you left.
If you found out about this through a letter you got from your family, you should file this letter as well. You can
also write to your friends or family asking them for more details about what has happened since you left. These
letters may serve as proof in your case.

Also, if you have proof of your membership in a group and you fear persecution because of your membership in
this group, it is very important to bring this proof to court. For example, if you fear persecution on religious
grounds, perhaps your birth certificate lists your religion, or your family name shows your membership in that
religion. Bring someone from your religious group who can testify about the meaning of your name. If you
were a soldier for the government and fear persecution because you were a soldier, try to get proof of your
military service. If you fear persecution because of your ethnic background, get proof of your background. If
you cannot get this type of proof, be prepared to explain why not. This type of proof is very important to the
courts.

In addition, if someone can get newspaper or magazine articles or human rights reports for you that have to do
with your case, you can file those. The articles and reports can talk about the political situation in your country,
problems that members of your group have had, or certain incidents that have to do with your problems.

The more the articles have to do with you or people in your country who are similarly situated to you, the more
helpful the articles will be to your case.
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Documenting Your Claim to Protection

Supporting your asylum, withholding, or CAT claim with documents may make the difference between
winning or losing your case. You must prove to the judge that you are likely to be persecuted if you have to
return to your home country. To obtain asylum, you must prove either past persecution, or a well-founded fear
of future persecution based on race, religion, nationality, membership in a particular social group, or political
opinion. It is important that you gather documentation to support your claim.

Documenting your case will be important to show that you are telling the truth about what happened or is
happening in your country. Documents that can help your claim include:

There are many things you can do to gather documents to support your claim:

If you do not have an attorney then you should do the following:
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Ways to Get Documentation

There are several ways that you may be able to get documentation about conditions in your home country.

ONE: If you or family members have access to the internet, the following websites may provide
information about your home country:

Amnesty International: http://www.amnesty.org
Human Rights Watch: http://www.hrw.org
AsylumLaw.org: http://www.asylumlaw.org: this site has human rights reports from a variety of
sources including individual country conditions packets produced by Human Rights Documentation
Exchange (HRDE).
U.S. Department of State: http://www.state.gov
DHS Resource Information Center: http://www.uscis.gov/graphics/services/asylum/ric/index.htm

TWO: You can call or write to the following organizations for a list of publications for purchase that may
cover your home country or specific issue:

The Refugee Program, AIUSA
600 Pennsylvania Avenue, SE, 5th Floor
Washington, DC 20003
Phone: 202-544-0200 x540
Fax: 202-546-7142
Email: refugee@aiusa.org

Human Rights Watch
350 Fifth Avenue, 34th floor
New York, NY 10118-3299 USA
Phone: 1-(212) 290-4700
Fax: 1-(212) 736-1300
Email: hrwnyc@hrw.org

However, you should know that there is a charge for ordering these materials and that the process may take
some time. You should start right away to make sure you have enough time to receive the information before
your documents need to be submitted to the judge. You should also indicate on your request for
documentation what your time deadline is, that is, what is the date that your asylum documents must be filed
with the Immigration Judge.

THREE: If you are looking for information about conditions in your home country specifically related to
sexual orientation, gender identity, or HIV status, the following groups may be able to provide documentation
regarding your home country for a reduced fee or for free (see contact information on the next page):

International Gay & Lesbian Human Rights Commission (IGLHRC)
The National Asylum Partnership for Sexual Orientation (NAPSO)

FOUR: If you have the money to pay for the research, one of the following organizations may be able to help
you (see contact information on the following page):
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The Data Center
Political Asylum Research and Documentation Service (PARDS)

Unfortunately, at the time of updating this booklet (July 2010), there are no organizations that can do research
about conditions in your home country for free.

Organizations

Please read the list carefully and select only the organization that will best suit your needs. The following organizations
are available to help you gather documents in support of your asylum, withholding, or CAT claim. These organizations
cannot provide legal counsel and cannot represent you at your hearing. Many of the organizations can however, provide
you with a list of legal advocates/lawyers who might be able to help you.

Organization: Description:

Amnesty International
(AI)
The Refugee Program,
AIUSA
600 Pennsylvania Avenue,
SE, 5th Floor
Washington, DC 20003
Ph: 202-544-0200 x540
F: 202-546-7142
E-mail: refugee@aiusa.org
Website:
http://www.amnestyusa.org/
refugee/

Services: Annual reports and other documents from 1996 are available on our
website. Detention libraries should have the current year's annual report. If it is
not available, our program will send the relevant information from the annual
report to detained individuals who do not have access to the Internet. Our
program will send hard copies of identified AI materials not available on the
internet, and will do research as possible. We maintain a network of volunteers
who may be able to provide information about conditions or verification about a
specific incident or event in a particular country. We will prepare a letter of
analysis on a limited basis.
Fees: No charge.
How to request information: Contact by email is preferred. Detained
individuals may also mail or fax a request. Please include your alien number,
country of origin, contact information, case status, including date of next
interview or hearing. Where available, send the complete text of your affidavit
or declaration, but identify one or several key points that you are seeking to
confirm.

The DataCenter
1904 Franklin St., Suite 900
Oakland, CA 94612-2912
Phone: 1-800-735-3741
Fax: (510) 835-3017
http://www.datacenter.org

Services: The DataCenter retrieves articles from a wide range of publications
for information pertaining to the human and civil rights conditions in countries
around the world. Select monographs (books) and specialized reports from
human rights agencies and reference sources provide additional information.
Fees: Hourly fee for labor, document photocopying, delivery fees dependent
upon the service requested, and on-line access and retrieval fees. Typical search
is $300.00-$500.00. A deposit equal to the estimated cost is required, payable
by check, VISA or MasterCard. No pro bono or sliding scale available.
How to request information: Have your attorney or family member contact us
regarding your request by phone or email.
No collect phone calls accepted.
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International Gay &
Lesbian Human Rights
Commission (IGLHRC)
Asylum Documentation
Program
P.O. Box 550
San Francisco, CA 94104
Phone: (415) 398-2759
Fax: (415) 398-4635
mailto:asylum@iglhrc.org

Services: The Asylum Documentation Program of IGLHRC supports claims
for asylum made by those who fear persecution because of their sexual
orientation, gender identity, or HIV status. We provide a select number of
country conditions packets, including support documents on human rights
abuses perpetrated against lesbians, gay men, bisexuals, the transgendered, and
people with HIV/AIDS. We provide these packets to persons considering an
asylum claim, asylum applicants, lawyers, immigration advocates, and other
interested parties. We do not provide legal counsel, but may provide a list of
immigration advocates. Please call, email, fax or mail a completed Asylum
Request for Documentation Form available at http://www.iglhrc.org. Allow 2-3
weeks for country conditions packet. Fee waivers are available if unable to pay
documentation fee. Collect phone calls are accepted.

The National Asylum
Partnership for Sexual
Orientation (NAPSO)
208 S. LaSalle, Suite 1818
Chicago, IL 60604
Phone: (312) 660-1370
Fax: (312) 660-1505
Intake Hrs: Weds 9:00 -
noon
Languages: English,
Spanish, French & Arabic.
Other languages available
upon request

Services: NAPSO staff provides technical assistance to attorneys nationwide
who are representing individuals in sexual orientation or HIV-based asylum
claims. We can also provide a list of legal service providers and refugee
advocacy organizations to asylum seekers. People in detention in the Midwest
region only who are in need of an attorney should contact us at the address or
phone number listed. The resource guide, “Winning Asylum, Withholding and
CAT Based on Sexual Orientation, Transgender Identity and/or HIV Positive
Status” is available online at; www.MIHRC.org.
How to request information: Please contact us by phone, fax or mail.

Political Asylum Research
and Documentation
Service (PARDS)
145 Witherspoon Street
Princeton, NJ 08542
Phone: (609) 497-7663 (no
collect calls accepted and no
multilingual staff available)

Services:We provide asylum applicants and their attorneys with
documentation and access to country and issue-specific experts willing to
review and evaluate applications. We conduct claim pre-filing evaluations to
determine the merit of a claim. We provide affidavits and/or testimony for
meritorious claims and comprehensive evaluations of the State Department
human rights reports. In some instances, we can also conduct an applicant
interview and assist in preparing a well-reasoned claim. We offer foreign
government authentication for documents.
Fees: PARDS is a fee for service agency. Fees are calculated based on the time
required and nature of request. Most, but not all, experts also charge. Reduced
fees are available for individuals in DHS detention who are without legal
representation, and in some cases, individuals who are being represented on a
pro bono basis.
How to request information: Please mail completed request form with (1) a
copy of your I-589 form (request for asylum) and a highly detailed affidavit
stating the basis for your asylum claim; (2) information on the status of the
case, (3) the date of your next interview, hearing or appeal and (4) the services
you are requesting. Please send copies not originals. All requests must be in
English, typed or printed in black ink using block letter. Please include names
and phone numbers of outside contacts with whom we can discuss your claim
and payment. **Note: please make sure persons contacting PARDS by
telephone can converse well in English.
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If you would like to contact any of the organizations listed above, use the Documentation Request Form
attached at the end of this booklet.

Turning in Letters & Documents to the Court

Each letter or document you file with the Court that is not in English has to have an English translation along
with it. At the end of the translation, the translator has to put the following:

I, (name of translator), certify that I am competent to translate this document and that the translation is true and
accurate to the best of my abilities.

(signature of translator)/ (date)

If a document or letter is not in English, attach an English translation!

If you can get letters from friends or family members who know about what happened to you in your country or
what might happen to you if you have to go back, there are certain things each letter should have:

RULES FOR LETTERS TO THE JUDGE

1. They should be addressed to "Honorable Immigration Judge."
2. The person should state his or her name, address, employment, age, immigration status, and relationship
to you (for example, brother, cousin, neighbor, boss).

3. The person should write the letter in his/her own words.
4. If possible, the letter should be notarized.
5. If the letter is not in English, it must be accompanied by an English translation, with a certificate of
translation (Use the exact words in the example we just gave you.).

What should people say in their letters to the judge?

If you do not tell your friends, family members or former employers what to write about, they will not know
what to put in their letters. You should write to each person you want to get a letter from. In the letters you
write, you should:

1. Explain that you are in immigration proceedings and that you are applying for asylum to remain in this
country. Explain the criminal conviction or other problem, and that you need to show the judge that you
deserve asylum and will be a productive member of society.
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2. Ask the person to include:

x How he or she knows you (for example, s/he is your neighbor, sister, boss), and how long he or
she has known you.
x Other information the judge will want to know, for example:

o What are the good points this person knows about you? What are the good things you
have done for this person or for others in the family or in society?

o What will happen to you if you are sent back? Only people who personally know about
your situation in your country, such as your family members, should answer this
question.

o What kind of work history do you have? Your boss or former employer can say how long
you worked for him or her, what your responsibilities were, and what kind of a worker
you were.

o If you were convicted of a serious crime, a person who knows you well or knows about
the circumstances of the crime should talk about how you got involved in this problem,
and why he or she thinks you will not repeat this behavior and you will not be a danger to
society. You may even be able to get a letter from the lawyer who represented you in
criminal court.

If the Immigration Judge has determined that you may only be eligible for withholding (because you do not
qualify for asylum), the judge cannot consider letters like this. As we have already discussed, he or she can only
consider your crime if he or she is deciding whether you will be eligible for protection, in other words, whether
your crime is a “particularly serious crime.” See below for other types of proof you may present to help your
case if you have criminal convictions.

The Index

If you have attached letters, articles, or other documents to turn in with your application, you should make a list
of the documents. This list, called an "index," helps the judge see at a glance what documents you have turned
in and also gives him or her the opportunity to see if any documents are missing. At the top of the list, put your
name, A number, and the words, "Index to Documents in Support of Asylum Application."

Certificate of Service

You should turn in all your letters, articles, and other papers at the same time you turn in your application form,
if you can. But if you cannot, you will usually be allowed to file them later (but before your hearing). In that
case, you may be filing the papers by sending them in the mail rather than giving them to the judge and DHS
lawyer in court. If so, you will also need to file a paper that shows the judge that you sent DHS a copy. That
paper is called a “Certificate of Service” and you will find one at the end of this booklet. To fill it out, put your
name, A number, and the date you are mailing the documents. Then, put the address of the office of DHS that is
handling your case. Ask an officer if you do not know the address. Sign the Certificate of Service and make
four copies.

You must mail the original Certificate of Service and the original I-589, plus 2 copies (including the
Certificate of Service), to the judge. You must submit to the judge 3 copies of any supporting documents
(supporting country conditions claims, specific claims in your case, passport or immigration documents,
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identification documents and evidence of family relationships). Mail a copy of all these documents to DHS
and keep the last copy for yourself. Remember to keep your original important documents (e.g. passports,
birth and marriage certificates, identification cards) and submit only copies of these documents to the judge
and to DHS. If you submit original copies of important documents to the government you may not be able to
get these important documents back from the government.

Fingerprints and Photographs

As we said before, if you are including family members in your application, they need to have their fingerprints
(biometrics) taken (unless they are under age 15) and to supply photographs. You also must submit your own
fingerprints and photographs. If you are detained, you must ask DHS to help you take care of this. If you are no
longer in custody at the time you file your application, you need to take care of this yourself. You will need to
follow DHS’ instructions entitled Instructions For Submitting Certain Applications In Immigration Court and
For Providing Biometric and Biographical Information to U.S. Citizenship and Immigration Services, that
specify how, when and where to get your fingerprints (biometrics) taken. You must get biometrics done by
the DHS. Do not get this done by any other agency because they will not be accepted. You will get the
instructions from the DHS trial attorney when you inform the judge that you plan to file your application.
Please note that if you fail to comply with these biometrics requirements without a good reason, the judge
may find that you have abandoned your application for relief.

FOR THOSEWITH CRIMINAL CONVICTIONS

If you are applying for asylum and you have criminal convictions or other negative factors in your case,
remember that the judge can deny your asylum case even if the judge believes you fear persecution in your
country. If you have a criminal conviction or other negative factors in your case, you should turn in
documents that show the judge that you are sorry for your criminal conduct, you are not a danger to the
community, and that you will be a productive member of society. For example, someone who knows you
well -- a neighbor, a representative of your church or temple, or even a family member -- can speak about
your moral character and why he or she thinks you will not get involved in more problems. If you can get a
letter from an employer offering you a job when you get out, that also may be helpful.

Proof regarding criminal convictions

In addition to getting letters from family and friends, there are three things you may try to get if you have
criminal convictions that may help you prepare your case:

1) The “Presentence Report” from your criminal case;
2) A copy of DHS’ file on you; and
3) Your FBI “rap sheet”

We will talk about what these are and how to get them.

The Presentence Report
This is a report that is sometimes written before someone is sentenced in a criminal case. It normally talks about
your personal history, your criminal history, including probation violations, and the circumstances of the crime,
among other things. It may say helpful things, and in this case, you will want to file it with the Immigration
Court. On the other hand, it may say bad things about you. If so, you probably do not want to give a copy to the
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judge. It is a good idea to review the report in case DHS has a copy and wants to use it against you. Be prepared
for any questions that DHS might ask you based on the report.

You can get a copy of this report by calling or writing to the lawyer who represented you in criminal court. If
you do not remember who that was, you can ask a DHS officer to look in your file. The paper from criminal
court should show the name of your lawyer. If the lawyer was a public defender (not someone you paid), you
can call or write the public defender’s office in the county or city where your case was.

DHS’s File

You can get a copy of what is in your immigration file by making a “Freedom of Information /Privacy Act
Request (Form G-639).” You do this by filling out a Form G-639. Ask a DHS officer for one. If you are
detained, your address on the form should be your address at the detention center. If a question does not
apply to you, write “not applicable.” You need to sign the form in several places. First, under question number
two, where it says “Signature of Requester,” then under number seven, where it says “Signature of Subject of
Record,” and last under number eight which begins, “If executed within the United States…”. By signing, you
agree to pay copying costs, but in most cases, there will not be any charge.

After you fill out the form, mail the original to DHS and write “FOIA Request” on the envelope. The person
who deals with these papers may be at a different address than where you mail your other papers, so ask an
officer for the address of the “FOIA officer” for the DHS district where you are. Keep a copy for yourself. Do
not send a copy of this form to the Court.

It can take a long time to get a response to your request, and you may have your hearing before then. But, it
does not hurt to file the form and it may help you by letting you know what DHS may try to prove against
you in Court. Seeing your file gives you the chance to get ready to talk about your criminal and immigration
history in Court or to object to certain papers DHS' attorney may want the judge to consider.

FBI Records

If you have criminal convictions, one of the documents DHS has in your file is a “rap sheet” from the Federal
Bureau of Investigations (FBI), which lists your criminal history, including any arrests, even if you were not
convicted. You can usually get this faster than you can get a copy of your DHS file. Send 1) a completed
fingerprint card (Form FD-258), 2) a money order for $18 made out to the “FBI,” and 3) a letter asking for
your rap sheet. You must sign the letter and indicate the address to which the rap sheet should be mailed. You
should also indicate the date by which you need the record as it can take up to eight weeks. Send to:

Federal Bureau of Investigations – CJIS Division
1000 Custer Hollow Road

Clarksburg, West Virginia 26306

Do not send a copy to the Court or DHS.

WHATWILL HAPPEN ATMY INDIVIDUAL HEARING?

At your final hearing, you get to tell your story and the judge decides your case. At the hearing, the Immigration
Judge, an interpreter (if you are not fluent in English), the lawyer representing DHS (called the "trial attorney"),
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and you will all be present. If you have witnesses, they have to be there, too. DHS may have witnesses against
you, but that almost never happens.

If you have a criminal conviction that may prevent you from being eligible for asylum or withholding of
removal, the judge may schedule a special hearing just to consider whether your crime bars you from
asylum or withholding of removal eligibility. If you are successful in that hearing, you will have your
asylum and/or withholding of removal hearing.

At the end of the asylum/withholding of removal hearing, the judge usually decides whether you will be
granted asylum/withholding or not. Sometimes, though, a judge will take some time to think about or write
down his or her decision, and you will have to wait a while longer.

What will the judge do at the hearing?

The judge will decide whether you qualify for asylum and/or withholding of removal or withholding of removal
under the CAT and if you are applying for asylum, whether you deserve it. He or she will ask you questions
based on the forms, your declaration, and other documents you have turned in, in order to better understand
why you left your country, and to decide whether you are telling the truth.

What will the lawyer for DHS (trial attorney) do?

The trial attorney also will ask you questions. He or she may try to show the judge that you do not qualify for
asylum or withholding of removal, or if you are applying for asylum, the trial attorney may try to show that you
do not deserve it. He or she may ask questions that confuse you to damage your testimony. . The trial attorney
may try to show that some of your answers are different from what you put on the application form, or to show
that you came to the United States to work or to avoid military service, or for some other reason, and not
because you are afraid of being persecuted. If you give information at your hearing that you did not include
when you filed your application, be prepared to explain why it was not in your application because the trial
attorney may ask about it.

What will the interpreter do?

The interpreter will translate the questions asked by the judge and the trial attorney and will translate your
answers into English. The interpreter's job is to translate every question you are asked and every word that
you say. If you are having problems understanding the interpreter or think that the interpreter is not correctly
translating what you say, bring this to the judge’s attention on the record.

If there are witnesses, what will they do?

The witnesses will answer questions that the judge, the trial attorney, or you ask. If the person is testifying for
you, you will be the first to question him or her. After you have finished with your questions, the trial attorney
and the judge will ask questions. It will be similar to when they asked you questions. If DHS has any witnesses
against you, you will have the chance to ask them questions, too.

What should I do?

At the beginning of the hearing, make sure the judge has a copy of every document you want him or her to
see. If you have received a new letter, article, or other document since filing your application, give it to the
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judge at the beginning of the hearing, with a copy to the trial attorney. Always remember to keep a copy for
yourself, too.

You will answer questions asked by the judge and the trial attorney. You should speak clearly so that the
interpreter can hear every word you say. Give the interpreter enough time to translate one or two sentences
before continuing your answer or the judge will only hear part of what you want to tell him or her. In addition,
you should look at the judge directly when you speak, and not look at the ground or only at the interpreter.
Otherwise, the judge may think you are lying or are not sure about what you are saying.

When you answer questions, you can call the judge's attention to facts in the letters or other documents that
you submitted. That way, you can make sure that the judge pays attention to them. If you have a witness,
you will ask him or her questions. You should ask his or her name, address, occupation, and how he or she
knows you. If the person has personal knowledge of the events that made you leave your country, you
should ask questions about those events in particular. Ask open questions like "Who?" "When?" "Where?"
"Why?" and "After that, what happened?" so that the story comes out in the person's own words instead of
in your words. Try not to ask questions like, "Is it true the guerrillas came to our village three times?" or "I
am not a dangerous person, right?"

HOW DO I PREPARE FORMY HEARING?

To get ready for your hearing,

1. If possible, request articles, human rights reports, and other documents that can help you show the judge
that you have been persecuted or will be persecuted if you return to your country.

2. Review your declaration, your application and whatever else you turned in to the Court. Do this several
times in order to be sure about facts, dates, and other details.

3. Make a list of the most important events in your declaration, especially details about past harm or
threats. The judge or trial attorney may ask you about these at the hearing. Practice talking about these
events out loud. If you have a friend who can help you, ask him or her to read the documents and ask
you questions as if you were at the hearing. If, at the hearing, the judge and trial attorney do not ask you
about these events, be prepared to explain them yourself.

4. If you have witnesses, write out the questions that you will ask them in Court. Go over these questions
and their answers with them.

Also, if you have had criminal problems,
Get together letters of support and other documents in your favor (including your presentence
report, if it is helpful), and prepare to talk about your criminal problems.

WHAT HAPPENSWHEN THE JUDGE DECIDES MY CASE?

Both you and DHS have the right to keep fighting the case by appealing the decision to a higher court called the
Board of Immigration Appeals (or BIA). This court is a group of judges in Virginia who look at all the papers
filed in the case and everything that was said in court, and decide if the judge was right. In most cases, unless
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the judge made a mistake about the law or the facts in your case, the Board will not change the decision. As
soon as the judge tells you the decision (unless you get it later, in writing), he or she will ask both you and the
trial attorney whether you want to “reserve appeal,” that is, whether you want to hold on to your right to appeal.
You can also “waive appeal,” which means to give up your right to appeal. If both sides “waive appeal,” that is
the end of the case. If you “waive appeal” you will not be able to later change your mind and challenge the
judge’s decision. So, if the judge denies your case, even if you are not sure that you want to appeal, you should
reserve appeal just in case. If someone “reserves appeal,” he or she has 30 days to file a paper called a “Notice
of Appeal” with the Board in Virginia. If DHS appeals, it has to send you a copy of this Notice and if you
appeal, you have to send DHS a copy. If neither side files a Notice of Appeal after 30 days, then the
immigration judge’s decision becomes final. The Notice of Appeal must reach the Board of Immigration
Appeals within 30 days of the judge’s decision.

What if DHS appeals my case?

The trial attorney may say he or she wants to “reserve appeal,” but that does not mean DHS will actually
appeal. You may not know for sure until 30 days from the judge’s decision, and if DHS has not filed a Notice
of Appeal by then, it cannot appeal (You should know because you should get a copy if it files one.)

If DHS does file a Notice of Appeal and, on the form, says that it will file a brief or written statement later,
the Board of Immigration Appeals will send you and DHS a paper saying when DHS must file its brief or
statement and when you should mail to the Board any response you want to write to DHS’s arguments. Try to
get a lawyer to help you with this if you can.

In addition, if you are successful and DHS reserves its right to appeal, ask the judge or DHS to
order you released on your own recognizance (without having to pay bond)!

As we mentioned at the beginning of the booklet, some people qualify to ask the judge for their release, but
some people do not and must ask DHS for their release. Other booklets explain this in detail. If you qualify to
ask the judge for a bond and you are successful in your case, ask the judge to release you right then and there! If
you do not get the chance, write the judge a letter asking for a bond hearing (even if you had one before).

If I lose, how do I appeal?

If you lose and you “reserve appeal,” the Board of Immigration Appeals must receive your papers by the
30th day or the judges there will not read them, and you will lose your right to appeal. The forms you
must fill out in order to appeal the judge's decision are:

1. a white "Notice of Appeal" form (EOIR-26), and

2. a brown "Appeal Fee Waiver Request" form (EOIR-26A) (unless you can pay a
$110 fee, in which case, follow the instructions on the “Notice of Appeal” and pay
the fee)

The forms explain how to fill them out and where to send them.

If, after 30 days, the appeal papers have not been received in Virginia, you will not be allowed to appeal and the
judge's decision will become final. For this reason, we recommend mailing the papers as soon as possible and
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mailing them by express mail or “certified mail” (with proof of receipt).

If the Board has received your forms, it will give DHS a chance to file some papers also. DHS will give you
a copy of whatever papers it files.

If you are detained during the appeal process, it usually takes from four to six months for the Board to
decide the appeal. If you are out of custody during the appeal process, it may take much longer. There is no
set time frame, and it is impossible to determine how long the appeal will take.

What if the Board of Immigration Appeals decides against me?

You may be able to appeal the Board’s decision to a federal court, but the federal court may only review
certain types of issues. Also, unless you get a special order from a federal court called a “stay” of your removal
order, DHS may remove you from the country while the federal court considers your case! This can happen
fast, so if your case is appealed to the Board, you should try to get a lawyer’s help before the Board makes its
decision so that a request for a stay of removal may be filed in federal court as soon as the Board denies the
appeal. Appealing a case to federal court is very complicated, so this booklet does not explain how to do that.

WHAT HAPPENS IF I GET OUT OF DETENTION BEFORE MY HEARING?

If you are allowed to leave the detention center before your case is over, your case continues. You must
notify the Immigration Court of your new address within five days of any change using a Form EOIR
33/IC. The court will send you a letter telling you the date, time, and place of your next hearing.
For this reason, it is extremely important that you try to find legal help as soon as possible. Don't delay.

When you leave the detention center, look for legal help for your case!

It is also very important that you or your lawyer ask the court to transfer your case to a different court, unless
you want to go to court where your case is now. You do this by filling out a form called a "Motion for Change
of Venue" on which you write the address where you plan to live when you leave the detention center. (This
has to be a street address, not a post office box!). At the back of this booklet is a form that you may use but
some courts may want you to use a different form, so find out. At some detention centers, a DHS officer will
give you the form and will give it to the court after you complete it. Find out how things are done at your
detention center and make sure to file the right form with the court (with a copy to DHS’ attorney). When the
court gets this paper, it will send your file to the Immigration Court closest to the address you wrote down. That
court will then send you a letter telling you where and when to go for your next hearing. After receiving this
letter, you should then only send things to the new Court and DHS in your new location.

When you leave the detention center, if you do not want your next court hearing to be where you
are now, file a "Motion for Change of Venue!"

Some courts require a more complete explanation of why you want to change court locations. At the time of
your bond hearing, ask the judge if you will need to do that.

Remember, if you miss a hearing, the judge can order you removed without giving you another
chance to apply for asylum or withholding of removal!
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What should I do if I move?

Every time you move, it is your responsibility to tell both the Immigration Court and DHS! You
must tell the Immigration Court within five days of your move and you must tell DHS within 10 days of your
move. There are special forms to do this and you can get one from the Immigration Court (EOIR Form 33/IC)
and a different one from DHS (Form AR-11) (The officers may give you the forms when you leave.). Letting
the Immigration Court and DHS know your new address will not change where you will have your hearing.
Instead, the special forms used for changes of address let the Immigration Court and DHS know where to send
you papers about your case.

When the Immigration Court and DHS send you papers, they will send them to the address you gave them. If
the Immigration Court only has an old address for you, it will send the paper telling you when your next
hearing is to the old address, and when you don't show up to court on that date, you will receive an order of
removal. This means that the next time DHS arrests you, you can be sent back to your country without a
hearing.

If you move, send the Immigration Court your new address using the EOIR 33/IC form within 5
days of your move! Also you must send the DHS your new address using the AR-11 form within
10 days of your move!

It is important to remember that the Immigration Court and DHS are two different things and that the
forms required are different. If you let DHS know your new address but you don't send the right form (a blue
EOIR 33/IC, "Change of Address" form) to the Immigration Court, the Immigration Court will keep sending
papers to you at your old address, and you can miss your court date. If that happens, you can get a removal
order without seeing a judge. This is also true if you case is on appeal to the Board of Immigration Appeals.
You must also notify the Board of Immigration Appeals within 5 days if you move using the Form EOIR
33/BIA.

Can I get a work permit?

You can get a work permit if you have filed an application for asylum and/or withholding of removal with the
Immigration Court, but you must wait 150 days after filing the asylum application to file for the work permit. If
you lose your case before the 180 days have passed, you cannot get a work permit, even if you appeal the
judge’s decision. If you are granted asylum or withholding of removal before the 180 days have passed, you can
apply for a work permit right after succeeding in your case. If your case still has not been decided and it has
been 150 days since you filed your asylum and withholding of removal application, you can apply for a work
permit but you will not receive it until 180 days have passed.

Application for Employment Authorization (Form I-765)

In order to apply for a work permit, you must fill out a “Form I-765” and mail it to the appropriate address
identified in the instructions with a copy of your I-589 (asylum application - just the form and your declaration)
together with proof that you have filed it with the Immigration Court. The Immigration Court will have stamped
the first page of your asylum application with the date you filed it, and if you got your copy stamped, the page
with the stamp will prove that you filed it. If not, you may have to get a copy of the first page from the
Immigration Court so you can send that with your application. If you won your case, include a copy of the
judge’s order with your Form I-765. If you have won your asylum case you must follow the judges’ oral advisal
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and the written instructions you receive from the DHS trial attorney entitled, Post-Order Instruction for
Individuals Granted Relief or Protection from Removal by Immigration Court, to obtain your evidence of status
and work authorization documentation from the DHS, U.S. Citizenship and Immigration Services. Note: If you
have received a final order of withholding of removal, you must follow the filing instructions for the Form I-
765.

Read the instructions that go with the work permit application form and answer all questions. The
instructions also tell you what else you need to include with the application.

For Question #14, if you entered illegally, write “entered without inspection.”

For Question #15, if the judge has not decided your case, write “asylum/withholding pending.” If you won
asylum, write “asylee.” If you won withholding or Torture Convention withholding, write “granted
withholding.”

For Question #16, if the judge has not yet decided your case, or if you won but DHS appealed, put “(c)(8)” and
mail the application to a DHS Service Center (the instructions tell you which one to mail it to). If you won
asylum and DHS did not appeal, put “(a)(5)” and follow the instructions of the Immigration Judge and the
written instructions you receive from the DHS trial attorney entitled, Post-Order Instruction for Individuals
Granted Relief or Protection from Removal by Immigration Court. Effective April 1, 2005 if you won
withholding (either general or Torture Convention) and DHS did not appeal, put “(a)(10)” and you must file
your application Form I-765 at the Chicago Lockbox Facility. The direct mail address is: U.S. Citizenship and
Immigration Services, P.O. Box 805887, Chicago, IL 60680-4120 or non-U.S. postal service carriers (private
couriers) U.S. Citizenship and Immigration Services, Attn: FBASI, 427 S. LaSalle – 3rd Floor, Chicago, IL
60605-1098. If you were granted Torture Convention deferral of removal and you were released from DHS
custody, put “(c)(18)” and follow the instructions in the work authorization booklet.

Make a copy of the Form I 765 and everything you send with it for your personal files, and if you are
filing it by mail, send it by certified mail. The permit does not cost anything the first time. It lasts one year.
When you renew it, you have to pay a fee.

It should take 30 days to get a decision regarding whether work authorization will be granted. If you have not
gotten a decision within 30 days, you should go to a local DHS office to try and get a temporary work permit.

Can I travel outside of the United States after getting out of detention?

If you leave the country before your case is over, you will automatically lose your case. You should not
leave until you have received a final decision. Even if the judge gives you asylum, withholding or
deferral of removal, if DHS appeals, the decision is not final so you should not leave the country.

If you won asylum and the decision is final, you have to wait a year before you can apply for permanent
residence (your "green card") by filing a Form I-485, Application to Register Permanent Residence or to
Adjust Status. You can travel during this time, if you ask for and receive permission from DHS by filing a
Form I-131, Application for a Travel Document or by requesting Advance Parole, but you should not
return to your country until you have been given permanent residence, or you may lose your legal
status. If you receive withholding of removal or deferral of removal you should speak with an immigration
attorney before traveling outside of the United States.
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PREPARE YOUR CASE WELL
Sometimes, the difference between winning and losing a case is how much time and energy you put into
preparing it. If you follow the instructions in this booklet, you should be ready to present your case, and you
will have a better chance of being successful. Good luck with your case!

© The Florence Immigrant and Refugee Rights Project, Inc., July 2002. The Florence Project grants permission
for the copying of this document, as is, for personal use or for free distribution to DHS, to detainees in DHS custody, or to entities that
assist such detainees. However, any changes to these materials or to any part thereof must be approved by the Project. Approval may
be sought by writing to the following address: Director, the Florence Immigrant and Refugee Rights Project, P.O. Box 654, Florence,
Arizona 85232. Sale of this document or any part thereof for profit shall constitute a copyright violation.

This booklet was updated by Elizabeth Dallam, former Director of the Florence Project, and edited by Lynn Marcus, an assistant
adjunct professor at the University of Arizona College of Law. Funding was provided by the Ford Foundation. The original booklet
was written by Ms. Marcus in November 1993 with support from the Marshall Fund of Arizona.

We are grateful to Regina Germain, an attorney on the legal staff of the United Nations High Commissioner for Refugees, for her
editorial assistance. We also wish to thank the following additional members of the National Advisory Board, which was established
to review and edit these materials: Jeanne Butterfield of the American Immigration Lawyers Association, Dan Kesselbrenner of the
National Immigration Project of the National Lawyers Guild, Linton Joaquin of the National Immigration Center, Judy Rabinovitz of
the Immigrants’ Rights Project of the American Civil Liberties Union, Mark Silverman of the Immigrant Legal Resource Center, and
Carol Wolchok of the Center for Immigration Law and Representation of the American Bar Association. Any mistakes are the
author’s own.

Some of the ideas in this booklet were taken from Winning Asylum Cases, written and published by the Immigrant Legal Resource
Center, 1992.
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Documentation Request Form

Please fill out all sections and write neatly. Send this form to one of the organizations listed on the
Organizations page. It will be helpful if you also send your asylum application (I-589), letters or forms
that explain your case. These are for internal use only to help document your asylum claim. This
information will not be shared with any other organization, DHS or any other governmental agency
without your prior written consent.

NAME:___________________________________________ A#:__________________________________

ADDRESS:__(address where you want the information sent)________________________________________________

CITY:_________________________ STATE:________________ZIP CODE: _______________________

TODAY’S DATE:____________________DATE OF YOUR HEARING/APPEAL:___________________

PLEASE LIST ALL OF THE ORGANIZATIONS YOU HAVE CONTACTED:______________________
_______________________________________________________________________________________

YOUR CITY/TOWN, STATE, AND COUNTRY OF ORIGIN:____________________________________

YEAR OF ARRIVAL IN UNITED STATES: _________________________________________________

PLEASE CIRCLE AND ANSWER ALL THAT APPLY:

1. ARE YOU OR WERE YOU A MEMBER OF A PERSECUTED POLITICAL ORGANIZATION? YES NO
IF YES, PLEASE LIST ORGANIZATION:___________________________________________________________

2. ARE YOU OR WERE YOU A MEMBER OF A PERSECUTED TRADE UNION? YES NO
IF YES, PLEASE LIST NAME OF ORGANIZATION:_________________________________________________

3. ARE YOU OR WERE YOU A MEMBER OF A PERSECUTED CHURCH OR RELIGION? YES NO
IF YES, PLEASE LIST RELIGION AND/OR CHURCH:________________________________________________

4. ARE YOU OR WERE YOU A MEMBER OF A PERSECUTED ETHNIC MINORITY? YES NO
IF YES, PLEASE LIST ETHNICITY: _______________________________________________________________

5. IS YOUR CLAIM BASED ON SEXUAL ORIENTATION (BECAUSE YOU ARE GAY, LESBIAN, BISEXUAL,
OR TRANSGENDERED)? YES NO

6. WERE YOU PERSECUTED BY THE GOVERNMENT OR GOVERNMENT MEMBERS? YES NO
IF YES, LIST GROUP:___________________________________________________________________________

7. WERE YOU PERSECUTED BY AN ORGANIZATION/PERSONS OUTSIDE GOVERNMENT? YES NO
IF YES, LIST GROUP:___________________________________________________________________________

8. IS YOUR CLAIM BASED ON PERSECUTION BECAUSE OF YOUR GENDER? YES NO



Page 43 of 48

FIRRP- last updated October 2011

Certificate of Service

Name: ______________________

A#: ____ -- ____ -- ____

I certify that on ___________________, _____, I served
(date) (year)

the Assistant Chief Counsel for the DHS, U.S. Immigration & Customs Enforcement (ICE) with a copy

of: (Description of what is being served) by placing a true and complete copy in an envelope, postage

prepaid, and mailing it, addressed as follows:

Assistant Chief Counsel for the
Department of Homeland Security
U.S. Immigration & Customs Enforcement (ICE)
____________________________
____________________________
____________________________
(DHS address)

(Sign your name here)
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

___________________________________
City and state where court is

____________________________________
IN REMOVAL PROCEEDINGS

In the Matter of )
) File No. A_________________

______________________ )
(your name) )

)
Respondent ) MOTION FOR CHANGE OF VENUE
____________________________________)

The Respondent has bonded out and will be residing at:
________________________________
________________________________
________________________________
(your address outside of detention)

The Respondent requests that his case be transferred to the Immigration Court that covers the area of his/her
residence.

CERTIFICATE OF SERVICE

This original document is being sent by mail to:

Executive Office of Immigration Review
Office of the Immigration Judge
______________________________
______________________________
(address of court that handled your case while you were in DHS custody)

I hereby certify that I have served a copy of this motion by mailing a copy to:

the Assistant Chief Counsel for the DHS, U.S. Immigration & Customs Enforcement (ICE)
______________________________
______________________________
(address of the DHS office that handled your case while you were in DHS custody)

Date:_________________ Signed:_____________________________
Respondent (sign your name here)



FIRRP- last update June 2007
45

APPENDIX A: Nicaraguan and Central American Relief Act of 1997 (NACARA) & the Haitian Refugee
Immigration Fairness Act of 1998 (HRIFA)

NACARA Section 202 Relief for Cubans and Nicaraguans

The deadline for applying for this type of NACARA relief for Cubans and Nicaraguans was March 31, 2000.
However, under a law called the Violence Against Women Act (VAWA) 2005, Nicaraguan and Cuban spouses
(husband or wife) and children who were abused (battered or suffered extreme cruelty) by a spouse or parent
who either was eligible for NACARA section 202 or actually became a lawful permanent resident under
NACARA section 202 may apply for lawful permanent resident status under NACARA section 202. However
you must submit your application by July 2007 to be eligible.

For an abused spouse or child to apply under this law, the abusive spouse or parent must have been eligible for
NACARA section 202 and met the following requirements:

1 Native or citizen of Nicaragua or Cuba;
2 Present in the United States since December 1, 1995; and
3 Admissible to the United States (did not have certain types of crimes that kept them from

becoming a lawful permanent resident).

Absences from the United States for a total of 180 days in a row after December 1, 1995, would disqualify a
person from NACARA section 202 relief. If you are not sure if you might qualify for NACARA section 202
under VAWA 2005 you should ask the judge or DHS.

Under NACARA section 203, you may qualify to apply for a defense to removal from the United States called
“Cancellation of Removal” if you meet the requirements. If you qualify and obtain this type of defense, you
will become a lawful permanent resident of the United States. In other words, you will get a green card.

◊ For Guatemalans the requirements are:  

A. You are from Guatemala;
1. You came to the United States on or before October 1, 1990; and
2. Registered for ABC class benefits on or before December 31, 1991 (Note: ABC registrants are not
eligible if they were apprehended upon entry after Dec. 19, 1990); or

3. You applied for asylum on or before April 1, 1990;

AND

B. You establish:
1. You have seven years of continuous physical presence in the United States;
2. You have good moral character (this means you have not been convicted of certain crimes or spent 6
months or more in jail);

3. You have not been convicted of an aggravated felony as defined by section 101(a)(43) of the
Immigration and Nationality Act (INA)(if you have certain other crimes or immigration offenses that

NACARA Section 203 Relief for Guatemalans, El Salvadorans & Eastern Europeans
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make you inadmissible or deportable to the United States you may still be eligible if you meet
additional requirements); and

4. You would suffer extreme hardship if you were removed from the U.S. or your spouse, parent or
children who are lawful permanent residents or U.S. citizens would suffer such hardship if you were
removed from the U.S.

If you meet the above requirements but have criminal convictions, you should still bring up NACARA with the
judge to see if you are eligible. Also, if you are not sure whether you applied for asylum by the deadline or
whether you are an ABC class member, you should ask the judge if you qualify to apply to stay in the United
States under NACARA.

◊ For El Salvadorans the requirements are:  

A. You are from El Salvador;
1. You came to the United States on or before September 19, 1990; and
2. You registered for ABC class benefits on or before October 31, 1991 (Note: ABC registrants are not
eligible if they were apprehended upon entry after Dec. 19, 1990); or you registered for temporary
protected status (“TPS”) on or before October 31, 1991; or

2. You applied for asylum on or before April 1, 1990;

AND

B. You establish:
1. You have been physically in the U.S. continuously for at least seven years; and
2. You have good moral character (this means you have not been convicted of certain crimes or spent 6
months or more in jail); and

3. You have not been convicted of an aggravated felony as defined by section 101(a)(43) of the INA (if
you have certain other crimes or immigration offenses that make you inadmissible or deportable to
the United States, you may still be eligible if you meet additional requirements); and

4. You would suffer extreme hardship if you were removed from the U.S. or your spouse or children
who are lawful permanent residents or U.S. citizens would suffer such hardship if you were removed
from the U.S.

If you meet the above requirements but have criminal convictions, you should still bring up NACARA with
the judge to see if you are eligible. If you are not sure whether you applied for asylum by the deadline, or
whether you are an ABC class member or have TPS status, you should ask the judge if you qualify to apply to
stay in the United States under NACARA.

◊ For Eastern Europeans:  

A. You are a national of the Soviet Union, Russia, any Republic of the former Soviet Union, Estonia,
Latvia, Lithuania, Poland, Czechoslovakia, Romania, Hungary, Bulgaria, Albania, East Germany,
Yugoslavia or any state of the former Yugoslavia; and
1. You entered the United States on or before December 31, 1990;
2. You applied for asylum on or before December 31, 1991;

AND
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B. You establish:
1. You have been physically in the U.S. continuously for at least seven years; and
2. You have good moral character (this means you have not been convicted of certain crimes or spent 6
months or more in jail); and

3. You have not been convicted of an aggravated felony as defined by section 101(a)(43) of the INA (if
you have certain other crimes or immigration offenses that make you inadmissible or deportable to
the United States, you may still be eligible if you meet additional requirements); and

4. You would suffer extreme hardship if you were removed from the U.S. or your spouse, parent or
children who are lawful permanent residents or U.S. citizens would suffer such hardship if you were
removed from the U.S.

If you meet the above requirements but have criminal convictions, you should still bring up NACARA with the
judge to see if you are eligible. Also, if you are not sure whether you applied for asylum by the deadline, you
should ask the judge if you qualify to apply to stay in the United States under NACARA.

If you were the spouse or child of a Salvadoran, Guatemalan or Eastern European who received suspension of
deportation or cancellation of removal under NACARA at the time the person received NACARA relief, you
may be eligible to apply for NACARA relief as a beneficiary as long as the spousal or parent relationship still
exists. You may also be eligible for NACARA, if you are the unmarried son or daughter of a parent who
received NACARA relief and you entered the U.S. on or before October 1, 1990.

NOTE: The continuous physical presence requirements under NACARA do not apply if you enlisted in the
U.S. armed forces while in the U.S., served 24 months in active duty status and were discharged honorably.

Relief for Haitians

In October 1998, Congress passed the Haitian Refugee Immigration Fairness Act of 1998 (HRIFA) that gave
certain Haitians a way to stay in the U.S. and become lawful permanent residents. The deadline for applying
for this type of relief for Haitians was March 31, 2000. However, under VAWA 2005, spouses (husband or
wife) and children (including unmarried sons or daughters over 21 years of age) who were abused (battered or
suffered extreme cruelty) by a spouse or parent who either was eligible for HRIFA or actually became a lawful
permanent resident under HRIFA still may apply for lawful permanent resident status under HRIFA.

For an abused spouse or child (including son or daughter) to apply under this law, the abusive spouse or parent
must have been eligible under HRIFA and met the following requirements:

The abusive spouse or parent:

1 Was physically in the United States on December 31, 1995;
2 Was physically present in the United States continuously since at least December 31, 1995 and had not

been absent from the U.S. for more than 180 days total since December 31, 1995;

AND

3 Filed for asylum and was present in the United States before December 31, 1995; or
4 Was paroled into the United States prior to December 31, 1995 and identified as having a credible fear
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of returning to Haiti or was paroled for emergency reasons or because it was in the public’s interest;

OR

Upon arrival in the United States:

x was under 21 years of age and not married AND arrived without parents in the U.S. and has remained in
the U.S. without parents since arrival; OR

x became an orphan after coming to the United States;
OR

x was abandoned by parents prior to April 1, 1998 and is still abandoned.

Even if you were not abused by your HRIFA eligible spouse or parent, you still may qualify for HRIFA
if you are the spouse or child of a person who received HRIFA relief and you meet the following
requirements:

1 You are a Haitian national; and
2 You are in the United States at the time the application for lawful permanent residence is filed.

In addition, if you are over 21 years old, unmarried and your parent obtained HRIFA relief you may be eligible
for HRIFA relief if you can show you have been physically present in the U.S. continuously since at least
December 31, 1995.

If you have committed a crime, you may or may not qualify to get lawful permanent residency. For some
crimes, there may be a waiver possible, such as one called 212(h). If you meet all of the above
requirements, you should tell the Immigration Judge or DHS that you think you qualify to get lawful
permanent residency under the Haitian Refugee Immigration Fairness Act of 1998. If you have a crime and
you are not sure whether you qualify, you should ask the Immigration Judge or DHS.

We do not discuss the process for applying for lawful permanent residency under this law in great detail. Ask
the Immigration Judge, DHS, or an attorney/legal advocate how to apply if you think you qualify.
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THE IMPORTANCE OF UNDERSTANDING TRAUMA-INFORMED CARE AND SELF-CARE FOR VICTIM SERVICE
PROVIDERS

July 30, 2014

If you are reading this, the chances are great that you know from personal experience – as a survivor, as someone who works day in and day out with survivors, as
someone who witnessed abuse -   that sexual assault, domestic violence, dating violence, and stalking are deeply traumatic crimes that can cause severe damage to
survivors’ emotional, spiritual, and psychological well-being. You probably also know that far too many survivors are harmed or retraumatized by insensitive,
uninformed, or inadequate community and criminal justice system responses. And, far too often, first responders, including rape crisis counselors, domestic violence
advocates, and police officers, are unaware of the impact trauma can have on their own lives. 

At OVW, we know the critical importance of service providers who are trained to recognize and understand the impact of trauma on survivors of sexual assault,
domestic violence, dating violence, and stalking, what is referred to as trauma-informed care. Trauma-informed care emphasizes creating services and programs that
are sensitive and directly responsive to the trauma that many survivors experience after a violent crime. Trauma-informed care programs identify and limit potential
triggers to reduce their retraumatization and protect their mental and emotional health. OVW has a long history supporting a number of trauma-informed care
programs that provide culturally and linguistically competent services and a space for healing based on empowerment and hope.

Understanding trauma can be complicated.  For victims of sexual assault, domestic violence, dating violence, and stalking, trauma can stem from an isolated incident,
from repeated incidents over a lifetime, or from a pattern of ongoing violence.  And, this violence and trauma can be compounded by multi-generational and/or
historical trauma. Exposure to “cumulative emotional and psychological wounding over the lifespan and across generations, emanating from massive group trauma
experiences” such as colonization, war, or genocide, can magnify an already devastating crime. It is important for services providers to remember that because of
historical trauma, many survivors of violent crime, such as those from African American, immigrant and American Indian/Alaska Native communities, are forced to
confront multiple layers of traumatic experiences as they recover and heal.

OVW grantees and technical assistance providers are increasing the availability of safe and destigmatizing community and law enforcement programs that are
sensitive to trauma. One grantee, the National Sexual Violence Resource Center (NSVRC), is using OVW funding to develop and promote a new and innovative course
for service providers, “The Brain, Body, and Trauma .” This online course covers the psychological and neurobiological impacts of sexual violence related trauma and
gives victim service providers the skills necessary to offer trauma-informed services. OVW also supports trainings and information on supporting survivors recovering
from historical trauma. For example, in 2012 OVW’s Tribal Domestic Violence and Sexual Assault Coalitions Grant Program funded 13 trainings for professionals to
improve their ability to address historical trauma experienced by American Indian and Alaska Native survivors.

We have also learned that law enforcement is most effective in combating violence against women when officers and staff have been trained to recognize and address
the truly devastating mental and emotional trauma that many survivors experience in the aftermath of sexual assault, domestic violence, dating violence, or stalking.
That’s why OVW is proud to support the International Association of Chiefs of Police (IACP) to provide law enforcement agencies with on-site Trauma Informed
Sexual Assault Investigation  trainings. These trainings provide a comprehensive look at how law enforcement agencies can be sensitive to survivors’ needs and avoid
retraumatization while employing the most effective methods to investigate crimes. Too often, a lack of understanding about how victims of violence react to trauma
leads police officers to wrongly dismiss the accounts of survivors, which is why IACP’s trainings also include detailed lessons on how trauma can negatively impact
survivors’ memory, reactions, and demeanor when recounting how they were abused or attacked.

Providing trauma-informed services for survivors highlights the closely related issue of vicarious trauma experienced by many service providers, law enforcement
personnel, and others who work with victims and survivors of violence. Vicarious trauma, sometimes called ‘provider fatigue,’ ‘compassion fatigue,’ or ‘secondary
trauma,’ has been described as the “experience of having exhausted hearts, minds, bodies, and souls from helping survivors through their painful experiences.” Over
the course of months or years the effects of vicarious trauma can accumulate, and, if left unaddressed, can do serious damage to the mental and emotional wellbeing of
providers and other who work to support survivors.

As we approach the middle of summer, it is important for all of us who work to support survivors to remember to take time to rest and care for ourselves. Simple and
effective self-care strategies are available to address the negative effects of vicarious trauma. These strategies can include steps as simple as setting aside time to read,
take a walk, or practice mindful meditation. It is important to remember that taking care of ourselves is not a selfish act; in fact, effectively managing stress can make
each of us a more effective caregiver and service provider. If left unaddressed, vicarious trauma can cause severe stress, anxiety, anger, and insomnia, all of which can
limit our effectiveness and ability to do our jobs well.   Many people who work on violence against women issues will eventually ‘burn out’ because of poorly managed
stress and fatigue, often leaving this line of work, creating critical resource and knowledge gaps in our field. Managing stress and taking care of mental and emotional
health is an important investment in our ability to continue to do this vital work over the long-term.

OVW recognizes the importance of self-care for all those who work with survivors, which is why OVW supported the development of information and trainings by
technical assistance providers on how service providers can take care of themselves, along with the people they serve. These OVW funded trainings and publications
center around simple and effective tools and best practices that both professionals and volunteers can use to manage stress and stay healthy. One OVW grantee, the
National Center on Domestic Violence Trauma and Mental Health, will be offering a free webinar on “Caring for Others While Caring for
Ourselves ” on July 30 from 2:00 – 3:30pm (CDT). This webinar will offer strategies for dealing with stress on the job, increasing awareness of the issue of
vicarious trauma, and developing organizational support to help sustain and support service providers and caregivers. OVW also supported the development of an
online guide on “Self-Care and Trauma Work ” by NSVRC. This guide includes the common signs of vicarious trauma and information on how to build workplace
cultures that can combat stress.

While we are continually increasing awareness of the traumatic effects of violence on survivors and service providers and the importance of trauma informed care, it is
vital to recognize the effect that direct and vicarious trauma can have on all those affected by violent crime. All of us at OVW remain committed to ensuring that
support is available for both the survivors of these crimes and the incredible service providers, law enforcement officials, judges, prosecutors, and other professionals
and volunteers who work to help survivors heal.        

Updated April 27, 2017
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Recognizing National Sexual Assault Prevention and Awareness Month, 2021
April 8, 2021
Courtesy of Nadine M. Neufville, Acting Director

In the month of April, the Office on Violence Against Women (OVW) recognizes National Sexual Assault Prevention and Awareness Month (SAAM). We take this
moment to reflect on the strength and resilience of survivors and victims, the perseverance of advocates, and the dedication of the professionals in many fields who
support those who experience sexual assault. Sexual assault can be a life-changing trauma for far too many of our neighbors, colleagues, family, and friends. The CDC
has found that...

Honoring a Survivor’s Unique Human Trafficking Experience is Vital to Providing Appropriate Services
August 30, 2021

Courtesy of Kristina Rose, Director, Office for Victims of Crime Survivors of human trafficking reflect the diversity of our country. They represent different races, skin
colors, national origins, disabilities, religions, ages, genders, sexual orientations, gender identities, socioeconomic statuses, education levels, and citizenship statuses.
And just as there is no single profile of a trafficking survivor, their experiences differ too.

Addressing Cultural Differences is Key to Supporting Victims of Gender-based Violence
May 21, 2021
Courtesy of Nadine M. Neufville, Acting Director

Two of OVW’s grant programs focus on culturally specific services for victims of sexual assault, domestic violence, dating violence, and stalking. By funding
organizations that affirm the victims’ culture, we help effectively address barriers such as language, communication differences and other issues that impact trust.
Addressing culture is essential, explains one of the leaders in this area – Dr. Tricia Bent-Goodley, a professor at Howard University who has spent decades as a social
worker...

OVW Conferral Series: Gathering public input to meet VAWA needs
July 16, 2021
Courtesy of Allison Randall, Principal Deputy Director

In our effort to end sexual assault, domestic violence, dating violence, and stalking, the Office on Violence Against Women turns to advocates, survivors, practitioners,
academic experts, and others with lived experience to guide our work. Through many types of conversations, we hear directly from you, our grantees and constituents.
One of our most important ways of conferring with you is through biennial listening sessions. Hearing your experience with the grant programs and services
provided...
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Abstract

Background

The U.S. immigration system mandates that persons seeking asylum prove their persecu-

tion claim is credible and their fear of returning home is well-founded. However, this

population represents a highly trauma-exposed group, with neuropsychiatric symptoms

consequent to prior torture or maltreatment that may interfere with cognitive function and

their ability to recall their trauma. These memory lapses may be incorrectly perceived by

asylum adjudicators as indicators of dishonesty and jeopardize the person’s credibility and

asylum claim. Our retrospective mixed methods study seeks to present associations

between trauma and memory loss in a sample of persons seeking asylum to the U.S. and

describe how memory impairments manifest in this trauma-exposed population.

Methods

We randomly selected 200 medico-legal affidavits from 1346 affidavits collected in the past

30 years, as part of the Physicians for Human Rights Asylum Network connecting clinicians

with legal providers for medical and/or psychiatric affidavits of U.S. asylum seekers and per-

sons seeking other forms of humanitarian relief (hereafter, “asylum seekers”). Data was

extracted from these affidavits using a coding manual informed by the Istanbul Protocol, the

global standard for torture documentation. Seven affidavits were excluded due to missing

age. We used multiple logistic regression to assess the association of memory loss with

neuropsychiatric diagnoses: head trauma, post-traumatic stress disorder (PTSD), and

depression. We supplemented these findings with a qualitative content analysis of the affi-

davits documenting memory loss. Memory loss presented among the asylum seekers’ affi-

davits in several ways: memory gaps of the traumatic event; challenges with presenting a
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clear chronology of the trauma, avoidance of traumatic memories, and persistent short-term

memory loss interfering with daily activity.

Results

A majority of the sample received a neuropsychiatric diagnosis: 69% (n = 132) of asylum-

seekers received a diagnosis of PTSD and 55% (n = 106) of depression. Head trauma was

reported among 30% (n = 58) of affidavits. Further, 68% (n = 131) reported being subject to

physical violence and 20% (n = 39) were documented as being at risk of suicide. Memory

loss was documented among 21% (n = 40) asylum-seekers. In adjusted models, both PTSD

and depression, but not head trauma, were associated with memory loss (p<0.05).

Conclusion

Stakeholders in the asylum process, spanning the medical, legal and immigration enforce-

ment sectors, must be aware of the interplay of trauma and memory loss and how they

might impact immigration proceedings for this vulnerable population.

Introduction

The number of asylum seekers in the United States (U.S.) has risen significantly in recent years
[1]. The greatest increase in applicants has been from Central America’s northern triangle
countries of El Salvador, Guatemala and Honduras [2]. In the U.S. asylum system, an applicant
must establish that they (1) fear persecution in their home country and (2) that they would be
persecuted based on one of five protected grounds: race, religion, nationality, political opinion,
or another particular social group [3]. While immigration judges and asylum officers (asylum
adjudicators) can consider various forms of evidence to establish if the applicant meets these
criteria, applicants’ testimonies are often the only direct evidence to corroborate their claims
of torture, ill-treatment, or fear of persecution should they be forced to return to their home
countries [4, 5]. Physical and documentary evidence such as pictures of initial injuries or hos-
pital records are often not available or lack sufficient quality [6]. This process is similar for
individuals seeking other forms of humanitarian relief besides asylum, such as a U visa (a visa
category set aside for victims of a serious crime), a T visa (awarded to survivors of human traf-
ficking), and Violence Against Women Act (VAWA) petitions, among others. For simplicity,
we refer to these collectively as asylum in this paper.

Given the lack of corroborating documentation, a formal attempt to ascertain the truthful-
ness of the applicant’s account, known as a credibility assessment, plays a central role in deter-
mining whether asylum adjudicators will grant asylum. Asylum adjudicators routinely aim to
identify any inconsistency, lack of detail, unresponsiveness, and questionable demeanor that
suggest dishonesty in the asylum process [5]. Medico-legal affidavits conducted by health pro-
fessionals, documenting physical or psychological sequelae of persecution can be used as one
component of credibility assessments [7].

There are no standardized procedures to perform this assessment or to understand the root
causes of failures to present a linear and consistent history in the U.S. immigration system [4,
5, 8, 9]. The Real ID Act 1, passed in 2005, allows for greater individual interpretation from
judges. It permits them to make determinations based on minor inconsistencies and inaccura-
cies, regardless of whether the mistake "goes to the heart of the applicant’s claim,” [9, 10]. The
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asylum seeker’s recollection and report of their traumatic experience is therefore central both
to the asylum claim itself [9] and the determination of their credibility.

Existing studies [4, 11–13] have confirmed that narratives describing trauma are commonly
fragmented and based on sensorial impressions like snapshots of images, sensations, smells or
emotional states experienced by the survivors, that lack contextual information, such as date,
time or frequency. A study performed with Kosovan and Bosnian refugees [14] found that dis-
crepancies between statements given by the same refugee were common.

While previous studies have established the association between trauma and memory loss
[15, 16], the prevalence of these issues among asylum applicants in the U.S. is not well-charac-
terized [17]. Memory disturbances are part of the diagnostic criteria for post-traumatic stress
disorder (PTSD) [18] and are also features of the clinical picture of depression, anxiety, and
head trauma [19, 20]. This study aims to address this gap by 1) reviewing medico-legal affida-
vits among a cohort of U.S. asylum seekers who underwent psychological and/or medical eval-
uation via the Physicians for Human Rights (PHR) Asylum program and 2) describing how
memory complaints manifest in this cohort of trauma-exposed persons.

Methods

Study context

For over 30 years, PHR has trained physicians, psychologists, social workers and other clini-
cians to complete medico-legal affidavits of those seeking asylum based on the Office of the
High Commissioner for Human Rights’ Manual on the Effective Investigation and Documen-
tation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the
"Istanbul Protocol") [21]. PHR’s more than 1,700 clinician network members evaluate signs of
torture and other trauma, document their findings and assessments in these affidavits, and
offer testimony in immigration hearings. PHR has maintained a database of many of these
medico-legal affidavits from which we randomly selected cases for this retrospective, mixed
quantitative and qualitative study. All affidavits were de-identified to the research team.

Sampling strategy

We selected 200 medico-legal affidavits out of 1346 (15%), collected from 1987 to 2017 using a
random number generator to select cases. Sample size calculations were based on an initial
review of a small sample of affidavits to balance identifying a valuable number of relevant affi-
davits with feasibility for an exploratory research project. The sample in this study was repre-
sents a purposeful random sample rather than a probability random sample, therefore not
representing a representative sample [22]. We included affidavits that included: (1) either
physical, psychological evaluations or both, (2) conducted by all types of clinicians (behavioral
health, medical of any specialty), (3) both adults and children. If the number selected did not
correspond with an affidavit number in the database, another number was generated. If the
affidavit selected was determined not to be related to an asylum evaluation, another case was
selected using the random number generator. This occurred because not all affidavits in the
database asylum evaluations (e.g. some are evaluations to support release of a person from
immigration detention or related to other forms of immigration applications).

Data extraction

A coding manual was created by the senior author with extensive asylum affidavit experience
(RH), informed by the Istanbul Protocol and adapted from a previous coding manual used by
Physicians for Human Rights [23]. Broadly, these pertain to the following categories:

PLOS ONE The intersection of trauma and memory in US asylum applicants

PLOS ONE | https://doi.org/10.1371/journal.pone.0247033 March 23, 2021 3 / 12

https://doi.org/10.1371/journal.pone.0247033


demographic characteristics, case information, narrative data as recorded by the evaluating cli-
nician, symptomatic and diagnostic data assessed by the clinician, presence of memory symp-
toms assessed clinically by the clinician, and clinician data (Table 1). The coding manual
evolved in an iterative fashion after a small pilot test with a few affidavits were completed to
ensure that all coded elements of the manual can be populated, and the codes were appropriate
and adequate.

A research assistant read each affidavit and extracted information using the coding manual.
A second research assistant reviewed and checked for accuracy. Prior to data extraction, the
research assistants received training, which included a careful review of the variables in the
coding manual. A second researcher (MV) then reviewed the coding and checked the extrac-
tion of data for accuracy. Any discrepancies in coding were reviewed jointly and discussed to
clarify any issues.

Statistical analysis

We used descriptive statistics to summarize the demographic data to describe the relationship
between demographic variables, case-specific variables, and the memory deficits observed by
the clinicians. Due to missing or redacted information about age, the cases included in the
final analysis were less than the initial 200 (n = 193). We used multivariate logistic regression
to assess the association between memory loss and (1) head trauma, (2) PTSD, and (3) depres-
sion. These neuropsychiatric disorders were chosen for the analysis because they were the
most prevalent in the randomly selected affidavits. Given moderate correlation between PTSD
and depression, we analyzed the associations between these diagnoses and memory loss in
independent models. The other psychiatric diagnoses in the cohort included anxiety, adjust-
ment disorder, somatization disorder, and bipolar disorder, but these were not included in
the final analyses due to small numbers. We analyzed the data using Stata/SE15.1. Data was
reviewed and analyzed between April and May 2020.

Qualitative analysis

We conducted a directed content analysis of the 40 affidavits that mentioned memory loss to
understand the context of how memory loss is discussed in these affidavits and the diverse
ways memory loss manifested [24]. With a directed approach, analysis starts with a theory or
relevant research findings as guidance for initial codes and researchers allow for themes to
emerge from the data using inductive reasoning [24]. KH read each affidavit referring to mem-
ory loss and identified common codes, informed by prior literature about the impact of trauma
on memory recall [25]. The codes were revised in an iterative fashion, resulting in a coding

Table 1. Coding manual codes.

Demographic characteristics Sex; age, country of birth, country seeking asylum from, case year

Case information Affidavit type (medical, psychiatric, or gynecologic); protected status
and vulnerability factors; case outcome

Testimonial data as recorded by the
clinician

Reason for fleeing; type of violence; frequency and duration of violence;
head trauma (defined as any blunt force trauma or hit to the head)

Symptomatic and Diagnostic Data as
assessed by the clinician

Mental health diagnoses (i.e. as written by the clinician); neurologic
diagnoses; consistency of trauma and sequelae

Presence of Memory Symptoms Symptoms of memory loss (defined as any explicit mention of memory
loss, difficulty remembering details or other descriptions of memory
problems)

Clinician data Specialty and training/education level of the evaluating clinician

https://doi.org/10.1371/journal.pone.0247033.t001
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scheme with four categories. Theme saturation was achieved as new codes became increasingly
redundant, which occurred after analysis of five affidavits. A second investigator (AS) reviewed
this qualitative coding and themes were re-organized until consensus was reached.

Ethics

This study was reviewed and exempted by the University of California, Berkeley’s Institutional
Review Board and by Physicians for Human Rights Ethics Review Board.

Results

The asylum applicants in this cohort (n = 193) were predominantly adult (92%, n = 178
persons > 18 years of age) and women (54%, n = 104). The asylum applicants’ ages ranged
from 7 to 75 years old. They represented 90 different countries, with 13% from Guatemala
(n = 24), 8% from Honduras (n = 15), and 6% from El Salvador (n = 11). There were nine or
fewer applicants from any other country. The majority of affidavits (78%, n = 150) involved
psychological assessments. The sociodemographic and clinical characteristics of the sample
included in the final regression models are described in Table 2 (total n = 193).

In bivariate analysis, more women had memory loss than men (p<0.05) and individuals
with a diagnosis of PTSD and depression had more memory loss than those who did not
(p<0.05 and p<0.005, respectively). Given moderate correlation between PTSD and depres-
sion diagnoses (Pearson’s coefficient = 0.4), we conducted independent analyses assessing the
association between PTSD and depression and memory loss (Model 1 and Model 2, respec-
tively, Table 3), adjusting for age, gender, and head trauma. Individuals with a diagnosis of
depression or PTSD had approximately three-fold higher odds of having memory issues than
individuals without those diagnoses.

Qualitative analysis

Memory loss was discussed by the clinicians, describing asylum seekers’ experiences in the fol-
lowing four ways: (1) memory gaps of the traumatic event; (2) difficulty establishing a timeline
of the trauma experience; (3) memory loss as a strategy used for avoidant coping; and (4) per-
sistent short-term memory loss interfering with daily activity. These experiences are described
below using illustrative quotations presented to illustrate the range and complexity of the asy-
lum seeker’s voices.

Memory gaps of the traumatic event

Description of memory loss ranged from complete memory loss of the traumatic event to
memory gaps or incomplete memories of the traumatic and peri-traumatic events. In the case
of a 36-year-old female from Myanmar: “As she was hooded, her memories were disconnected.
She was injured but was not certain what was used.” In another case involving a 75-year-old
male from Chile, “He reports that there were times when in the middle of relating his story he
could suddenly not recall events or details of the torture. Sometimes it would just be small
pieces of the events.”

Clinicians conducting the assessments described significant gaps in memory spanning vari-
ous forms of violence, including sexual and physical trauma: “Mr. X recalls seeing blood at his
right foot but was unaware of how he was injured” (15-year-old male, Honduras).

Some clinicians specifically reported dissociative amnesia, a disruption or discontinuation
of memory associated with stressful and traumatic events, as the underlying mechanism for
these memory gaps; one clinician evaluating a 35-year-old woman from Ethiopia observed she
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Table 2. Social demographic characteristics of sub-sample, N = 193.

Total (n = 193) Individuals with Memory loss (n = 40) Individuals without memory loss (n = 153)

Age (mean, SD) 32.5 (12.4) 33.8 (16.3) 32.2 (11.2)

Gender

Female (N, %) 104 (53.9) 22 (55.0) 82 (53.6)⇤

Basis of Claim (N, %)

Membership in a group 32 (16.6) 9 (22.5) 23 (15.0)

Political 30 (15.6) 3 (7.5) 27 (17.8)

Nationality 26 (13.5) 8 (20.0) 18 (11.8)

Religion 21 (11) 1 (2.5) 20 (13.0)

LGBTQI 16 (8.3) 3 (7.5) 12 (8.5)

Type of violence reported (N, %)

Threats of violence 127 (67.2) 32 (80.0) 95 (63.8)

Pushed/ punched/ kicked/ slapped 119 (63.0) 25 (64.1) 94 (62.7)

Hit with weapon 96 (50.8) 16 (41.0) 80 (53.3)

Witness of violence against others 75 (39.3) 21 (52.5) 54 (35.8)

Verbal abuse 87 (45.8) 21 (52.5) 66 (44.0)

Kidnapped 72 (38.1) 19 (48.7) 53 (35.3)

Rape 51 (27.0) 10 (25.6) 41 (27.3)

Sexual Harassment 41 (21.6) 6 (15.4) 35 (23.2)

Neglect 28 (14.7) 9 (23.1) 19 (12.6)

Burned 15 (8.0) 1 (2.6) 14 (9.4)

Cut/ Stabbed 26 (13.8) 3 (7.7) 23 (15.3)

Shot 12 (6.4) 3 (7.7) 9 (6.0)

Female genital mutilation/cutting 15 (8.0) 4 (10.5) 11 (7.4)

Dragged 16 (8.5) 2 (5.1) 14 (9.3)

Threats forced conscription 12 (6.3) 2 (5.0) 10 (6.6)

Forced Sterilization 2 (1.0) 0 (0.0) 2 (1.3)

Neuropsychiatric Diagnosis (not mutually exclusive) (N, %)

PTSD 132 (68.4) 33 (82.5) 99 (64.7)⇤

Depression 106 (54.9) 30 (75.0) 76 (49.7)⇤⇤

Head Trauma 58 (30.1) 11 (27.5) 47 (30.7)

⇤ Significant at <0.05
⇤⇤Significant at <0.005

https://doi.org/10.1371/journal.pone.0247033.t002

Table 3. Neuropsychiatric associations with memory issues.

Variables Model 1 Model 2

COR, 95% CI p-value AOR, 95% CI p-value COR, 95% CI p-value AOR, 95% CI p-value

Depression 0.83 (-0.09, 1.75) 0.077 3.18 (1.43, 7.09) 0.005⇤

PTSD 1.87 (0.37, 3.38) 0.015⇤ 2.73 (1.1, 6.73) 0.029⇤

Head trauma 0.96 (0.43, 2.15) 0.916 0.91 (.41, 2.02) 0.816

AOR adjusts for age and gender.
⇤Significant at <0.05.

https://doi.org/10.1371/journal.pone.0247033.t003
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“had multiple episodes of dissociative behavior (prolonged staring, loss of focus, quiet and
rigid body position)”. In other cases, the clinician noted that the patient dissociated, or discon-
nected from one’s body as a means of emotional numbing, like in this case of a 23-year-old
woman from El Salvador: “she had a very difficult time answering some of our questions
related to the threats aimed at her children. She disassociated several times and displayed a
labile affect.”

In some instances, it was difficult to ascertain whether these memory gaps were due to psy-
chological reasons or physical reasons like head trauma, as in this case involving a 74-year-old
female from Kenya: “She remembers there were many men but does not remember being
attacked. The next thing she remembers is waking up in the hospital. The neighbors told her
that the men attacked her, knocking her unconscious immediately.”

Lastly, one affidavit discussed how awareness of these memory gaps resulted in “great fear
about her upcoming hearing” for the asylum-seeker. Specifically, “She is worried that she will
have trouble getting the words out even if she knows how to answer the questions. . . she fears
that if she starts crying, she will not be able to remember anything” (61-year-old female,
Indonesia).

Difficulty establishing timeline of trauma experience

Clinicians reported difficulty in establishing a detailed, “meaningful chronology” of the trauma
narrative due to asylum seekers’ difficulty remembering “the dates when various events
occurred” and “inconsistencies in the details provided.” In some cases, as in this case involving
a 75-year-old female from the Democratic Republic of Congo, this resulted in conflation of “all
the traumatic events reducing them to a relatively short period of time—i.e. a few months—
almost as if they were one continuous event. In her [client’s] affidavit, these events are reported
to have happened in separate episodes over a period of several years.”

Despite these challenges, clinicians described the asylum assessment process as an impor-
tant mechanism for asylum seekers to recall details and chronology of their traumatic experi-
ences in a perceived safe space, such as a 58-year-old female from Malaysia: “When she talked
about trying to forget but being unable to do so, she said that this interview was helping her to
remember some of the details.” Clinicians mentioned that interview techniques, such as “fre-
quent repetition and redirection,” sometimes enabled asylum seekers to piece together a more
complete account.

Memory loss as strategy for avoidant coping

Asylum-seekers reported actively avoiding remembering or speaking about details of their past
as a coping mechanism for dealing with the trauma they experienced. For example, one clini-
cian wrote about a 27-year-old asylum-seeker from Guatemala: “As a part of her coping mech-
anisms, she has consistently avoided listening to the threats or assaults on her family and does
not remember the specific details of what she heard. This helps her to avoid feeling or sharing
their pain.”

In another affidavit involving a different 27-year-old female from Guatemala, “she has diffi-
culty talking about these issues and prefers to keep this information hidden. She doesn’t
remember some of the details about her past and chooses not to remember.”

Persistent short-term memory loss affecting daily activity

Affidavits documented short term current memory loss among asylum-seekers making it diffi-
cult to complete everyday tasks, including functioning at the workplace or in daily interactions
with family members. For example, one clinician documented regarding a 15-year-old from El
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Salvador: “C commonly gets distracted in conversations and frequently forgets what he is
doing mid-chore. When they ask C where he has been, he cannot account for his whereabouts.
On at least one occasion Mr. A gave C $40 pocket change and at the end of the day, C could
not remember what happened to the money.”

For one asylum-seeker, “forgetfulness was “a source of shame that prevents her from mak-
ing new friends” (61-year-old female, Indonesia).

In another affidavit, the clinician described the challenges experienced by a 41-year-old asy-
lum-seeker from Bangladesh who was a dental assistant: “She reports that, although she tries
hard to do her job well, her performance is affected because she tends to forget things she
needs to do even though she does them every day. If her boss is critical or if he changes his
demands or starts rushing her, she says “I remember my husband picking on me and I get
lost.””

Discussion

This is the first study to look at the associations between neuropsychiatric diagnoses and signs
and symptoms of memory loss in a sample of U.S. asylum-seekers using medico-legal affida-
vits. In comparison with meta-analyses of data on refugees and asylum seekers that finds prev-
alence of posttraumatic stress disorder (PTSD) at 31.46% and of depression at 31.5%, we
found a high prevalence of PTSD and depression, in 69% and 55% of affidavits respectively
[26]. One in five were documented as a suicide risk. The population’s exposure to physical vio-
lence was also high, involving almost 70% of asylum-seekers. In this retrospective study of a
randomly selected sample of medico-legal affidavits maintained in a database by the Physicians
for Human Rights Asylum Network, depression and PTSD, but not head trauma, were associ-
ated with higher odds of self-reported memory loss. Medical, mental health and legal stake-
holders must be cognizant of these overlapping issues among asylum seekers as they care for
them, represent them and/or judge their credibility and asylum claims.

There is a large body of evidence that links memory issues with PTSD and depression rang-
ing from impairments in overall memory functioning to difficulties specific to trauma-related
cues [11, 12, 25, 27, 28]. This was corroborated in our qualitative analysis. That we found
patients reporting memory difficulties impacting their daily functioning has also been previ-
ously documented [29, 30], but not specifically in an asylum-seeker population or using
analysis of medico-legal affidavits. Our study highlights that asylum-seekers with PTSD or
depression may be particularly vulnerable to these memory complaints and therefore represent
a subset of the asylum-seeker population for whom memory issues need to be more closely
assessed and attended to. Outside the legal context, clinicians should work towards promoting
trauma-informed and immigration-informed models of care addressing trauma and associ-
ated cognitive complaints in their clinical work with this population [31]. There are also
important distinctions that future, ideally prospective, research can elucidate upon, such as
disentangling the diverse processes that underlie the relationship between traumatic events
and memory gaps like dissociative amnesia or dissociation during a trauma that were alluded
to in our qualitative analyses [32].

Our study did not find an association between memory loss and traumatic head trauma.
This is despite previous literature demonstrating an association [20], underscoring the impor-
tance of further research directed at exploring these associations in this vulnerable group.
Another recent study of U.S. asylum-seekers found a higher prevalence of head injury than in
our sample, in addition to clients with head trauma more likely to have depression. Differences
from our study could be potentially explained by sample composition, differences in clinician
background, and inconsistent use of validated instruments leading to an underestimate of
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head trauma which we outline as limitations [33]. Further, we did not capture acquired head
injury from strangulation in our sample, which future studies could consider prospectively
evaluating for since this type of head injury can occur above and beyond traumatic head injury
and incur neurocognitive sequelae as well.

This population is highly trauma-exposed, frequently experiencing a range of trauma and
with associated high burdens of neuropsychiatric disorders such as PTSD and depression [34,
35]. However, the prevalence in our study is higher than previously documented. For example,
one systematic review of 23 studies about violence and related health concerns among asylum
seekers in high-income host countries, prevalence of torture was above 30% across all studies
[36]. One potential reason for this is that our sample represents individuals who had lawyers
pre-selecting cases that may have a higher-likelihood to succeed and meriting a psychological
or medical assessment to support what may appear to be stronger claims. Therefore, the pre-
test probability might be higher in this group that is first evaluated and screened by a legal pro-
fessional prior to referral to a clinician.

Memory loss of any kind has potentially serious implications for asylum-seekers during
their legal proceedings. Inconsistency in a client narrative can undermine their credibility,
negatively impact their immigration proceedings and impact the outcome of their asylum
claims. The inability to give a chronological history—documented in our study via clinician
documentation of client narratives—may hinder the ability of an asylum applicant to provide
an accurate description of the traumatic events and persecution leading to their decision to
apply for asylum. Given how common memory loss is in this trauma-exposed population, pro-
fessionals in the legal and immigration enforcement sectors need to have increased recogni-
tion, understanding of, and training around this phenomenon in order to accurately assess
asylum-seekers’ asylum applications. This recognition must include awareness that both PTSD
and depression are associated with memory complaints.

Currently, the U.S. asylum system allows for non-adversarial asylum interviews with a
trained asylum officer for those who are eligible for the affirmative asylum process [3], but
these considerations are not uniformly present throughout the asylum process or those in
defensive asylum proceedings. For example, U.S. Customs and Border Protection (CBP) offi-
cers record personal details in intake forms during short, preliminary interviews which may
later be held against asylum seekers if there are any inconsistencies [37]. Immigration judges
and government prosecutors hold adversarial hearings to decide on the merits of asylum
claims in brief, fast-paced contexts that do not accommodate for memory concerns that asy-
lum-seekers may have, particularly around the context of their trauma. Navigating the legal
process, such as attending attorney meetings or organizing legal documents, may itself pose
a significant challenge for an asylum-seeker who has neuropsychiatric diagnoses or memory
deficits. Our findings lend merit to recommendations for better training of judges, lawyers,
immigration authorities, and other stakeholders in the symptoms and challenges of the inter-
section of trauma, memory loss and mental health, and how they affect personal narratives
and testimonies.

Limitations

This study has several limitations. First, we analyzed affidavits of asylum seekers that had
received a medico-legal assessment for physical or psychological trauma. These individuals
may have been a pre-selected group and have a higher likelihood of having experienced signifi-
cant trauma than other asylum seekers who lack legal representation. Second, while medico-
legal affidavits are based on the Istanbul Protocol, there are variations in the style, focus and
level of detail depending on the evaluator and their specialization that may affect what is
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documented and how. The focus of the affidavit is also conditioned on the legal questions and
strategy, with the goal of informing the adjudicator and clarifying the applicant’s narrative,
rather than a uniform documentation of health or behavioral health status. As such, we could
not measure potential differences between different severity categories of memory disturbance
or mental health diagnoses like depression or PTSD. Third, because this was a retrospective
study, asylum seekers were not uniformly assessed for memory complaints or for head trauma
using a standardized instrument and only explicit mentions of memory loss and head trauma
were included. In this case, the study may underestimate the prevalence of memory deficits
and head trauma. Finally, there exist confounding variables that were not captured in this data-
set, such as educational status [38] or social networks [39] that impact cognitive function.

The strength of this study remains its nationwide scope and inclusion of asylum-seekers
throughout the U.S. from different countries of origin over 31 years. Most studies are based on
relatively small samples and include people from a single country of origin [13, 14, 25, 27, 35].
Future research could use a standardized methodology with validated instruments to more
uniformly and precisely diagnose mental health conditions, head trauma, and characterize
memory and cognitive deficits experienced by asylum-seekers.

Conclusions

U.S. asylum-seekers represent a highly trauma-exposed population who may experience
memory loss interfering with recollection of their trauma as part of their legal proceedings, as
well as their present daily activities. Understanding how memory loss manifests among this
trauma-exposed population is essential for both the medical and legal sectors to ensure access
to due process and to serve this population most effectively. Increased awareness around the
impact of trauma on memory is also critical for U.S. CBP officers, USCIS Asylum Officers and
immigration judges given the prevalence of trauma exposure, PTSD and memory loss in this
vulnerable population.
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EssEntial ComponEnts of  
trauma-informEd JudiCial praCtiCE 

WHAT EVERY JUDGE NEEDS TO KNOW ABOUT TRAUMA 

Behavioral health is essential to health • Prevention Works • treatment is effective • PeoPle recover

As a judge with a treatment or problem-solving court, you probably know that many people 
who appear before you have experienced violence or other traumatic events. In fact, the 
experience of trauma among people with substance abuse and mental health disorders, 
especially those involved with the justice system, is so high as to be considered an almost 
universal experience.

What you may not know is that these trauma experiences affect the person’s physical 
health, mental health, and ability to respond successfully to treatment and other 
interventions. The stress of the courtroom environment may also affect the ability of trauma 
survivors to communicate effectively with you and court personnel. Many judges have 
come to recognize that acknowledging and understanding the impact of trauma on 
court participants may lead to more successful interactions and outcomes. 

Recognizing the impact of past trauma on treatment court participants does not mean that you 
must be both judge and treatment provider. Rather, trauma awareness is an opportunity to 
make small adjustments that improve judicial outcomes while minimizing avoidable challenges 
and conflict during and after hearings. This issue brief provides information, specific 
strategies, and resources that many treatment court judges have found beneficial.

DRAFT for review and comment 



DRAFT for review and comment 

ACKNOWLEDGMENTS 
This report was prepared for the Substance Abuse and Mental Health Services Administration (SAMHSA),  
by the National Association of State Mental Health Program Directors (NASMHPD), contract number 
HHSS2832007000201 with SAMHSA, U.S. Department of Health and Human Services (HHS). The authors  
are Susan Wells and Jenifer Urff. Joan Gillece served as the Project Director and Mary Blake served as the  
Government Project Officer. The report is a product of an April, 2011 meeting of treatment court judges and 
trauma survivors convened by SAMHSA’s National Center on Trauma-Informed Care and SAMHSA’s National 
GAINS Center for Behavioral Health and Justice.

DISCLAIMER 
The views, opinions, and content of this publication are those of the authors and do not necessarily reflect the 
views, opinions, or policies of SAMHSA or HHS. 

PUBLIC DOMAIN NOTICE 
All material appearing in this report is in the public domain and may be reproduced or copied without permission 
from SAMHSA. Citation of the source is appreciated. However, this publication may not be reproduced or  
distributed for a fee without the specific, written authorization of the Office of Communications, SAMHSA, HHS. 

ELECTRONIC ACCESS AND PRINTED COPIES 
This publication may be downloaded or ordered at http://store.samhsa.gov. Or call SAMHSA at  
1-877-SAMHSA-7 (1-877-726-4727) (English and Español). 

RECOMMENDED CITATION 
Substance Abuse and Mental Health Services Administration, SAMHSA’s National Center on Trauma-Informed 
Care and SAMHSA’s National GAINS Center for Behavioral Health and Justice: Essential Components of Trauma-
Informed Judicial Practice. Rockville, MD: Substance Abuse and Mental Health Services Administration, 2013.

ORIGINATING OFFICE 
Community Support Programs Branch, Division of Service and Systems Improvement 
Center for Mental Health Services, Substance Abuse and Mental Health Services Administration 
1 Choke Cherry Road, Rockville, MD 20857.

CONTENTS

Defining Trauma, Trauma-Specific Services, and Trauma-Informed Approaches .................................1

Impact of Trauma ..................................................................................................................................1

Behavior as Adaptations ........................................................................................................................3

Essential Components of Trauma-Informed Judicial Practice ...............................................................3

What You Say: Communication Counts ..............................................................................................4

What You Do: Court Processes and Procedures ................................................................................5

How You Do It: The Courtroom Environment .....................................................................................7

Conclusion .............................................................................................................................................9

Resources for More Information ............................................................................................................9



Page 1

DRAFT for review and comment 

DEFINING TRAUMA, TRAUMA-SPECIFIC SERVICES, AND  
TRAUMA-INFORMED APPROACHES

During every incarceration, every institutionalization, every court-ordered drug treatment 
program, it was always the same: I was always treated like a hopeless case. All people could 
see was the way I looked or the way I smelled. It wasn’t until I finally entered a recovery-
oriented, trauma-informed treatment program, where I felt safe and respected, that I could 
begin to heal…Someone finally asked me “What happened to you?” instead of “What’s wrong 
with you?”  — Tonier Cain, Team Leader, SAMHSA’s National Center for Trauma-Informed Care

In a medical context, the term trauma is often 
used to refer to a serious bodily injury. In the 
context of people who have experienced  
violence or other adverse events, trauma is  
the psychological response to these events 
when they 1) are experienced as physically  
or emotionally harmful or threatening and  
2) have lasting adverse effects on the individual’s 
functioning and physical, social, emotional, or 
spiritual well-being.

Trauma may be caused by exposure to violence, 
physical and sexual abuse, neglect, natural 
disasters and accidents, and any other events 
that induce powerlessness, fear, recurrent 
hopelessness, and a constant state of alert. 
Trauma may also be caused by discrimination 
due to gender, race, poverty, and sexual 
orientation. The most traumatic experiences often 
include betrayal by a trusted person or institution.

Unfortunately, people who have experienced 
trauma may cycle in and out of the mental health, 
substance abuse, and criminal justice systems. 
If their trauma is not addressed, they may be 
considered “treatment resistant” or “difficult” 
clients. In the criminal justice system, they  
may be disruptive, require additional time and 
resources in the courtroom, and be at risk  
of re-offending.

Several evidence-based services and 
interventions exist to effectively treat trauma. 
These are called trauma-specific services 
and interventions, and they are designed 
to help individuals understand how their past 
experiences shape their behavior and responses 
to current events. Trauma-specific services often 
help individuals develop more effective coping 
strategies to address the impact of trauma. 

A trauma-informed approach to services or 
intervention acknowledges the prevalence and 
impact of trauma and attempts to create a 
sense of safety for all participants, whether or not 
they have a trauma-related diagnosis. Becoming 
trauma-informed requires re-examining policies 
and procedures that may result in participants 
feeling loss of control in specific situations, training 
staff to be welcoming and non-judgmental, and 
modifying physical environments. The goal is to 
fully engage participants by minimizing perceived 
threats, avoiding re-traumatization, and supporting 
recovery. There is often little or no cost involved in 
implementing trauma-informed principles, policies, 
and practices.

More information about well-established trauma-
specific interventions is available online at  
www.samhsa.gov/nctic/trauma.asp.

IMPACT OF TRAUMA 

Someone who’s been beaten as a child expects that they’re going to be beaten. I saw the 
provocation all the time, with young men in particular. They provoke the court officers so at 
least they’re controlling when it happens.  —Treatment Court Judge

The Adverse Childhood Experiences (ACE) study, 
conducted by the Centers for Disease Control  

and Prevention and Kaiser Permanente, is  
one of the largest investigations ever conducted 
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to assess associations between childhood  
maltreatment and later-life health and well-being.1 
It documents strong and significant relationships 
between adverse childhood experiences and 
adult health and behavioral health problems, 
social and economic costs, and early mortality. 
Untreated trauma may result in a range of 
problematic behaviors—including substance 
abuse, interpersonal violence, and gambling—
that can lead to arrest, incarceration, and 
recidivism. 

The ACE study involved 17,000 Kaiser 
Permanente health plan members, the majority 
of whom were white, over age 50, and had 
some college education. Study participants were 
asked whether they had experienced potentially 
traumatic events2 during their first 18 years of life. 

The results indicate that childhood experiences 
of abuse and neglect are common and 
destructive, even half a century after they 
occur. ACE scores are significantly correlated 
with depression, substance abuse, attempted 
suicide, hallucinations, the use of antipsychotic 
medications, multiple sex partners, and increased 
likelihood of becoming a victim of sexual assault 
or domestic violence. High ACE scores are also 
significantly related to liver disease, chronic 
pulmonary obstructive disease, heart disease, 
autoimmune disease, and lung cancer. 

Researchers hypothesize that adverse 
experiences in childhood affect the health 
and behavior of adults through two primary 
mechanisms. First, they increase conventional 
risk factors such as smoking, excessive drinking, 
overeating, self-injury, and engaging in risky 
sex—behaviors that often are used to cope 
with the pain of the trauma. Second, biomedical 
research shows that childhood trauma affects the 
developing brain and body, causing deregulation 
of the stress response.3 

1 http://www.cdc.gov/ace/
2  Specifically, participants were asked whether they had 

experienced one or more of the following events during  
childhood: emotional, physical, or sexual abuse; domestic 
violence; substance abuse, mental illness, or incarceration  
of a household member; and parental separation. You can 
access the current version of the ACE study questionnaire  
at http://acestudy.org/ace_score. 

At a more immediate level, traumatic events—
regardless of the age of the person experiencing 
them—can shatter an individual’s sense of safety 
and trust. This may lead to general fearfulness 
and isolation that makes connecting to family, 
friends, and treatment professionals difficult. 
Many people who have experienced trauma 
feel a sense of powerlessness or helplessness 
over their own lives, which may make it difficult 
to engage in treatment programs and in judicial 
proceedings. 

A 5-year, 14-site study on women and violence, 
sponsored by the Substance Abuse and Mental 
Health Services Administration (SAMHSA), found 
that services may be more effective if they:

• Are gender-specific
• Include trauma survivors in planning and 

delivery services
• Integrate trauma-specific treatment, mental 

health, and substance abuse services, 
rather than treat these problems separately

• Use group environments to help restore 
trust and promote healing from trauma

It is important to be aware that many people 
who appear before you remain in harmful 
environments and relationships, even while 
they participate in treatment court programs. 
In addition, many trauma survivors are re-
traumatized in the behavioral health and criminal 
justice systems. Re-traumatization refers to the 
psychological and physiological experience of 
being “triggered,” perhaps by a smell, a sound, or 
a sensation, that recreates or recalls the original 
abuse. Triggers for re-traumatization may include 
strip searches, room searches that involve 
inspecting personal items, cuffs or restraints, 
isolation, sudden room changes, yelling, and 
insults. Exposure to acts of terrorism, natural 
disasters, and personal loss such as the  
death of a family member also may trigger  
re-traumatization. All these experiences keep 
old wounds open and may invoke habitual, self-
protective responses, including violent outbursts 
and withdrawal from treatment.

3  Administration for Children and Families. (2009).  
Understanding the effects of maltreatment on  
brain development. Available online at  
https://www.childwelfare.gov/pubs/issue_ 
briefs/brain_development/brain_development.pdf.
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BEHAVIOR AS ADAPTATIONS

I was in the mental health system for 14 years before somebody thought to ask me if I’d been  
hit, kicked, punched, slapped, or knocked out. When they asked those kinds of questions, I 
said, “Oh, yeah, sure.” But when they asked if I’d been abused, I said, “No.” It was just my life. 
 — A Trauma Survivor

Many treatment court participants have 
engaged in behavior that others might consider 
self-destructive, such as IV drug use, other 
substance abuse, prostitution, and self-injury. 
An essential component of being trauma-
informed is to understand these behaviors 
not as character flaws or symptoms of 
mental illness, but as strategies or behavioral 
adaptations developed to cope with the 
physical and emotional impact of past 
trauma. This paradigm shift does not imply lack 
of responsibility for illegal behavior, but it does 
provide an opportunity to apply approaches that 
are most effective in promoting recovery and 
reducing recidivism.

The adverse effects of trauma may occur 
immediately, but often they emerge months or 
even years after the events. Often, the individual 
may not recognize the connection between the 
events and the effects of the trauma. People  
who are affected in specific ways may be 

diagnosed with post-traumatic stress disorder 
(PTSD), but because individual responses 
to trauma vary, many people whose lives are 
adversely affected by trauma do not meet the 
clinical criteria for PTSD.

Many people are reluctant to talk about 
interpersonal violence and other traumatic 
experiences. In some cases, they may not think 
of their past experiences with abuse as trauma or 
victimization. In addition, both women and men 
who have been physically or sexually assaulted 
may be afraid to talk about their experiences for 
fear they will be mislabeled, mistreated, or simply 
not believed. In many cases, their fears are well-
founded. One study found that people diagnosed 
with mental illnesses seeking assistance for 
domestic violence are often referred to psychiatric 
inpatient or outpatient treatment; their report  
of a crime is viewed as part of their mental  
health issues. 

ESSENTIAL COMPONENTS OF TRAUMA-INFORMED JUDICIAL PRACTICE

Once our courtroom team participated in trauma training, we questioned all our routine 
practices. We communicated more respectfully and effectively, and we began to be much more  
individualized in our approach to each case.   — Treatment Court Judge

It is not an exaggeration to say that untreated 
trauma is at the root of many of society’s ills. 
That does not mean that people with histories of 
trauma who commit crimes are not responsible 
for their actions. However, recognizing and 
addressing trauma benefits individuals and the 
systems that serve them. 

Trauma-informed judicial interactions 
begin with good judicial practice, treating 
individuals who come before the court with 

dignity and respect. Judges who are trauma-
informed expect the presence of trauma, take 
care not to replicate it, and understand that it may 
affect court participants’ feelings and behavior, 
as well as their success in treatment. Trauma-
informed judges work closely with court personnel 
and other members of the team—attorneys, court 
coordinators, case managers, and even treatment 
providers— to ensure an individualized approach 
that maximizes opportunities for a positive 
treatment outcome.
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What You Say: Communication Counts

I deal with sexually violent persons. These men have at least two convictions each for either 
adult violent rapes or child molestation. I don’t have any problems with security. I don’t have 
one person that has to come into court in shackles, not one, because I give them respect. I call 
them by their names. It starts there.   — Criminal Court Judge

Every interaction between a judge and a 
treatment court participant is an opportunity for 
engagement. For a person who has experienced 
past trauma or may still be experiencing violence 
in their lives, a judge’s words can be potentially 
hurtful or potentially healing. Trauma-informed 
judicial practice recognizes the role that trauma 
may play in how an individual perceives what the 
judge says and how he or she says it. 

There are an infinite number of possible 
communications between a judge and treatment 
court participant, and there is no script to follow 
to ensure that each communication is trauma-
informed. However, the table below provides 
some common examples of comments a judge 
might make; how a trauma survivor might hear 
or perceive that comment; and another, more 
trauma-informed way of expressing the judge’s 
concern.

Courtroom Communication

JUDGE’S COMMENT PERCEPTION OF TRAUMA 
SURVIVOR

TRAUMA-INFORMED 
APPROACH

“Your drug screen is dirty.” “I’m dirty. There is something 
wrong with me.” 

“Your drug screen shows the 
presence of drugs.”

“Did you take your pills today?” “I’m a failure. I’m a bad person. 
No one cares how the drugs 
make me feel.”

“Are the medications your 
doctor prescribed working well 
for you?” 

“You didn’t follow the contract, 
you’re going to jail; we’re done 
with you. There is nothing more 
we can do.”

“I’m hopeless. Why should I 
care how I behave in jail? They 
expect trouble anyway.”

 “Maybe what we’ve been doing 
isn’t the best way for us to 
support you. I’m going to ask 
you not to give up on recovery. 
We’re not going to give up on 
you.”

“I’m sending you for a mental 
health evaluation.”

“I must be crazy. There is 
something wrong with me that 
can’t be fixed.”

“I’d like to refer you to a 
doctor who can help us better 
understand how to support you.” 
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Many judges have found that expressing concern 
and using less negative, punitive, or judgmental 
language has a positive impact on participants. A 
treatment court judge serving veterans explained,  
“I always begin by telling a participant, ‘Thank you 
for your service.’ One court graduate later said 
to me, ‘Here I was, charged with 10 felonies, and 
you thanked me for my service. I really struggled 
with that, but it gave me hope, and it was a good 
thing to say.’”

Treatment court judges who have made an effort 
to implement trauma-informed approaches point 
out that it is important not to give short shrift to 
those who are doing well. Giving them credit may 

bolster their chances of success. Hearing positive 
feedback given to others also serves as an 
incentive to individuals who may be struggling to 
complete court-ordered treatment. For example, 
one treatment court judge tells participants: 
“Many of you have done well, and I would like to 
be able to spend an equal amount of time with 
each of you. I have several cases to get through 
today and I’m going to spend a bit more time with 
individuals who are having problems. I am proud 
of all of you who are doing well; you serve as an 
inspiration to your peers.”

What You Do: Court Processes and Procedures

So here I was, in front of this judge, asking for a restraining order against a family member who 
was also going to show up in that courtroom, and I was actively hearing voices. I was having 
a very hard time expressing what I needed to say to get the job done. The restraining order 
was against my grandfather, and the judge was an older man who looked like my grandfather. I 
couldn’t speak. I had to try to articulate something that I was not even able to speak about very 
well in the first place. And I needed to do it quickly and succinctly. 

What the judge did was pretty incredible. He asked me to come forward. It created a sense 
of privacy. I didn’t have to shout across a really busy courtroom. He really helped me in that 
simple act of asking me to come closer. I was able to do what I needed to do, and he was able 
to hear what he needed to hear. I had been in the mental health system for 14 years, and this 
judge changed my life in that one simple act.   — Trauma Survivor

Much of what takes place in a legal proceeding, 
even in treatment courts, may be confusing to 
someone new to the criminal justice system. In 
many cases, the simple act of giving treatment 
court participants a clear explanation of what 
is going to happen helps alleviate their fears 
and lessen the possibility that they will disrupt 
courtroom proceedings.

The table on the following page lists some 
common courtroom experiences, how a trauma 
survivor might respond to or perceive them, 
and concrete suggestions for providing a more 
trauma-informed experience that is more likely 
to engage the participant. Note that many of 
these tools are effective not only in working with 
treatment court participants, but with witnesses 
and other people who may come before the court. 
The goal is to guarantee physical and emotional 
safety for all trauma survivors who appear in  
your court. 
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Courtroom Procedures

COURTROOM 
EXPERIENCE

REACTION OF TRAUMA 
SURVIVOR

TRAUMA-INFORMED APPROACH

A court officer handcuffs a 
participant without warning 
to remand him or her to jail 
because they have not met 
the requirements of their 
agreement with the court.

Anxiety about being 
restrained; fear about what 
is going to happen.

Tell the court officer and the individual 
you intend to remand them. Explain why. 
Explain what is going to happen and when. 
(The court officer will walk behind you; you 
will be handcuffed, etc.). 

A judge remands one 
individual to jail but not 
another when they both 
have done the same things 
(e.g., had a positive drug 
screen) and they are both 
in the courtroom at the 
same time.

Concern about fairness; 
feeling that someone 
else is getting special 
treatment.

Explain why you are doing this. For 
example, “Both Sam and Meredith had 
positive drugs screens. Sam is new to drug 
court and this is the first time he had a 
positive screen. We are going to try again 
to see if the approach we’re using can 
be effective. Meredith has had multiple 
positive drug screens; I’m remanding 
her to jail because the approach we’ve 
been using here hasn’t been effective in 
supporting her recovery. I wish I had a 
better choice, and I hope she won’t give  
up on recovery.”

Individuals who are 
frightened and agitated 
are required to wait before 
appearing before the 
judge. 

Increased agitation; 
anxiety; acting out. 

Clearly provide scheduling information in 
the morning so participants know what  
will be expected of them and when. To  
the greatest extent possible, prioritize  
who appears before you and when; those 
who are especially anxious may have the 
most trouble waiting and be more likely  
to act out. 

A judge conducts a 
sidebar conversation with 
attorneys. 

Suspicion, betrayal, 
shame, fear.

Tell the participant what is happening and 
why. For example, “We have to discuss 
some issues related to your case. We just 
need a minute to do it on the side.”

A participant enters a plea 
that does not appear to 
be consistent with the 
evidence, his or her own 
description of the event, 
or his or her own best 
interests. 

Memory impairment; 
confusion about courtroom 
procedures; inability to 
process implications of  
the plea.

Adjourn to allow time for courtroom team  
to discuss whether and how to accept  
the plea.
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In addition to modifying courtroom procedures, 
many treatment judges have developed unique 
ways to help individuals participate more fully in 
their own recovery. They include the following:

Photography. Some treatment court judges  
give participants disposable cameras and  
ask them to record what is important for 
them to stay sober. The individuals work with 
their case managers to write about what the 
photographs mean to them. This has been used 
successfully in a Brooklyn treatment court, where 
the photographs are used as an incentive for 
participants to remain in treatment. When shared 
with the judge, they help her understand better 
what the individual needs to do to recover.

Letters. In similar fashion, some treatment court 
judges have participants write letters or journal 
entries. These letters may focus on positive 
experiences the individual has had since they last 
saw the judge or times that they felt good about 
themselves. They may write about their hopes for 
recovery or problems they are having  
in treatment. 

Stories/DVDs for children. Another treatment 
court judge has found a way to help parents 
who are in residential treatment stay connected 
with their children. Parents choose from among 
donated children’s books and are videotaped 
reading for their child. They may offer a short 
introduction (e.g., “Mommy can’t be with you now, 
but I’m going to read you this story”). The books 
and DVDs are given to the children’s caregiver. 
This helps lessen the chance that individuals will 
drop out of treatment because they are separated 
from their children and reinforces the importance 
of their role as parents. 

Many trauma survivors involved in the justice 
system report that forensic peer specialists have 
helped bridge the gap between the treatment and 
judicial systems. Forensic peer specialists are 
individuals with histories of mental health and/or 
substance abuse treatment and criminal justice 
involvement who are trained to help those with 
similar histories. They share their experiences as 
people in recovery and ex-offenders and can help 
link treatment court participants with housing, 
employment, educational opportunities, and 
community services. 

How You Do It: The Courtroom Environment

When you go into a court you don’t know what’s going on because you’re terrified. There 
are guns, they’ve got you chained up, and you’re under the influence. All these things are 
happening at once.  — Trauma Survivor 

The courtroom setting can be intimidating, even 
for individuals who have not experienced violence 
and trauma in their lives. Many practices may 
be perceived as shocking and dehumanizing 
to someone experiencing the court for the first 
time. For example, in some courts, people 
are handcuffed and forced to appear in prison 
jumpsuits. Courtrooms frequently include many 
signs telling individuals what not to do. For 
example: “Don’t touch court papers.” “No cell 
phones allowed in court.” “No food, drinks, or 
gum,” “No T-shirts or tank tops. Dress code 
enforced.” Many of the signs serve to intimidate 
and separate participants, who may feel as if 

they are being treated with disdain. There is also 
concern about how to make the courtroom safe 
for participants when perpetrators and/or victims 
of their crimes are in attendance. 

The table below highlights some aspects of the 
physical environment in a typical courtroom, 
how a trauma survivor might react to them, 
and how they can be modified. The goal is 
to promote physical and emotional safety for 
trauma survivors, as well as for victims, while not 
sacrificing the security or formality of the judicial 
proceedings. 
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Courtroom Environment

PHYSICAL ENVIRONMENT REACTION OF TRAUMA 
SURVIVOR

TRAUMA-INFORMED 
APPROACH

The judge sits behind a desk 
(or “bench”), and participants 
sit at a table some distance 
from the bench. 

Feeling separate; isolated; 
unworthy; afraid.

In some treatment courts, the 
judge comes out from behind the 
bench and sits at a table in front.

Participants are required to 
address the court from their 
place at the defendant’s 
table.

Fear of authority; inability 
to communicate clearly, 
especially if an abuser is in 
the courtroom.

When practical, ask the 
participant to come close; speak 
to them beside or right in front of 
the bench. 

Multiple signs instruct 
participants about what they 
are not allowed to do.

Feeling intimidated; lack 
of respect; untrustworthy; 
treated like a child.

Eliminate all but the most 
necessary of signs; word those 
that remain to indicate respect  
for everyone who reads them.

A court officer jingles 
handcuffs while standing 
behind a participant.

Anxiety; inability to pay 
attention to what the judge is 
saying; fear.

Eliminate this type of nonverbal 
intimidation, especially if you 
have no intention of remanding 
the individual. Tell the court 
officers not to stand too close. 
Respect an individual’s personal 
space. 

A judge asks a participant 
to explain her behavior or 
the impact of abuse without 
acknowledging the impact of 
others in the courtroom.

Intimidation or fear of 
abusers who may be in the 
courtroom; reluctance to 
share information in front of 
family members or others 
who do not believe them.

Save questions about sensitive 
issues for when the courtroom  
is empty or allow the participant 
to approach the bench. If  
ongoing abuse or intimidation  
is suspected, engage those 
people in activities outside the 
courtroom while the participant 
shares her story.

Treatment court judges who have received 
training in trauma-informed approaches have 
cited it as a valuable experience. The purpose of 
training is not to have judges probe for trauma 
experiences or do the work of case managers 
or treatment providers. Rather, the aim is for 
judges and all court personnel to have a better 
understanding of trauma, its impact on an 
individual’s behavior in the courtroom and in 
treatment, and the types of services that help 
trauma survivors heal. Trauma training can also 
help you understand what to look for in a trauma-

informed service provider before you make a 
referral. Resources for judicial training are listed 
at the end of this document.

Serving in a treatment court may result in 
secondary or vicarious trauma for judicial officers 
and staff. Because trauma is so prevalent, 
trainings that provide opportunities for all court 
personnel to explore their own experiences of 
trauma may help them better understand their 
own and participants’ behavior and create a safe, 
healing environment for all.
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Knowledge of evidence-based, trauma-specific 
treatments can help a judge evaluate whether 
participants referred for community treatment 
are receiving the services most likely to promote 
recovery. In many communities, the presence of 
treatment courts has helped bolster the number 
and range of trauma services available 

to individuals with mental health and substance 
use diagnoses. Judges who understand trauma 
and its consequences are in a better position to 
advocate for the development of trauma-specific 
services and trauma-informed service systems.

 

CONCLUSION
Most treatment court participants are survivors 
of trauma. Many treatment court judges have 
found that understanding and acknowledging 
trauma helps to engage participants in services, 
treatment, and judicial interventions, whether or 
not they have a trauma-related or other mental 
health diagnosis. Communicating effectively and 
respectfully with treatment court participants, 

eliminating unnecessary court procedures that 
could be perceived as threatening, and modifying 
the physical environment to create a sense of 
safety can help to ensure that trauma survivors 
benefit from judicial interventions. Training and 
resources are available to support treatment 
courts in becoming trauma-informed.

RESOURCES FOR MORE INFORMATION
SAMHSA’S National Center on Trauma-Informed Care (NCTIC): NCTIC provides training, 
consultation, and other technical assistance to courts, jails and prisons, and other justice  
system partners. NCTIC also provides free training and materials on the Trauma, Addictions,  
and Mental Health Recovery (TAMAR) program, a structured, 15-week trauma-specific group 
intervention for women and men with histories of trauma who are in corrections, state  
psychiatric hospitals, and community settings. For more information, visit the NCTIC website  
at http://www.nasmhpd.org/TA/nctic.aspx.

The National Child Traumatic Stress Network (NCTSN): NCTSN has developed a suite of 
products for judges serving traumatized children. They are available free online at www.nctsn.org.

SAMHSA’s National GAINS Center for Behavioral Health and Justice: The GAINS Center’s 
primary focus is on expanding access to community based services for adults with behavioral  
health issues at all points of contact with the criminal justice system. The GAINS Center provides 
technical assistance to several of SAMHSA’s justice-related grant programs and to the field, including 
trauma-informed response trainings, strategic planning workshops, and policy academies. For  
more information, visit the GAINS Center website at http://gainscenter. samhsa.gov/ or call  
(800) 311-4246.
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Abstract 
Declarative memory dysfunction is associated with post-traumatic stress disorder (PTSD). This 
paper reviews this literature and presents two frameworks to explain the nature of this 
dysfunction: that memory deficits are a product of neurobiological abnormalities caused by 
PTSD andlor that pre-existing memory deficits serve as a risk factor for the development of 
PTSD following trauma exposure. Brain regions implicated in declarative memory deficits 
include the hippocampus and prefrontal cortex, and imaging and biochemistry studies as they 
relate to memory dysfunction are described. Prospective and twin studies provide support for a 
risk factor model. 
 
Keywords: verbal memory, PTSD, trauma, neuropsychology, hippocampus 
 
Memory disturbances are predominant in the presentation of post-traumatic stress disorder 
(PTSD) and are part of the diagnostic criteria.1 The re-experiencing symptom criteria of PTSD 
include intrusive memories of the traumatic event, and the avoidance symptom criteria include 
the inability to recall important aspects of the trauma. In addition, patients with PTSD often 
complain of experiencing everyday memory problems with emotionally neutral material, 
although these problems are not included in the diagnostic criteria. Documenting these types of 
memory deficits related to PTSD, and understanding the reasons underlying these deficits, has 
become a primary focus for researchers for the past, 20 years, in part because memory 
problems can lessen a patient's engagement in, and response to, treatment. In this review, 
literature on declarative memory deficits (defined as the ability to consciously remember and 
reproduce emotionally neutral material) related to PTSD will be summarized. Some of the 
inconsistencies and complexities in these findings, with a focus on addressing the potential 
influence of comorbid psychopathologies, will be addressed. Then, these findings will be 
explored through two frameworks: (i) that memory dysfunction is a result, of neurobiological 
abnormalities caused by trauma, and/or (ii) that, memory dysfunction serves as a pre-existing 
risk factor for the development of PTSD. 
 
Declarative memory dysfunction in PTSD 
Multiple studies have demonstrated verbal declarative memory deficits related to PTSD, in 
samples of adult patients with PTSD related to combat,2-9 childhood abuse,10-11 rape,12 
political violence,13 and the Holocaust.14-15 
 
Studies have employed a variety of memory measures, including list-learning tasks such as the 
California Verbal Learning Test and the Rey Auditory Verbal Learning Test; paired associates 
learning, from the Wechsler Memory Scale (WM'S); and narrative recall, such as the Logical 
Memory subtest of the WMS. Visual memory impairments appear to be less pronounced than 
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verbal memory impairments.16 Fewer studies have examined neuropsychological functioning 
in children with PTSD. There is some evidence of verbal memory deficits in samples of children 
exposed to intimate partner violence,17 motor vehicle accidents,18 and physical and sexual 
abuse.19 
 
There are some exceptions to this fairly robust literature, with some studies failing to find 
memory impairments related to PTSD.20“26 Conflicting methodologies across studies might, 
account, for these inconsistencies; the majority of studies examining memory in PTSD employ 
small sample sizes and a variety of instruments used to assess memory. In addition, confounds 
such as comorbid psychiatric conditions complicate interpretation of findings. Meta-analysis is 
the most useful method to pool the results of individual studies, weight them for sample size, 
and generate an overall effect size to test the hypothesis that PTSD is associated with verbal 
declarative memory deficits. A meta-analysis of adult, studies prior to 200627 showed a small-
to-moderate effect size for memory deficits in PTSD. The 27 studies reviewed examined both 
verbal and visual memory and produced larger effects for verbal memory. The studies included 
both trauma exposed and unexposed control groups with more pronounced differences 
occurring between PTSD patients and control groups not exposed to trauma. Similarly, Johnsen 
and Asbjensen,28 in their recent meta-analysis, found a moderate effect size for verbal memory 
impairment, with stronger memory impairment in war veteran groups compared with civilian 
groups. The authors noted that the majority of studies reviewed included veterans from the 
Vietnam War with chronic, long-lasting PTSD. These findings could suggest that, the memory 
impairments were related in part, to illness duration. 
 
It should be emphasized that overall, decrements in memory performance due to PTSD are 
subtle, with performance falling either in the low average range, or in the normal range yet 
significantly lower than controls. Still, the findings are clinically meaningful when they 
represent, a change in functioning before and after trauma. 
 
A closer examination of the pattern of memory deficits reveals that PTSD most, significantly 
impacts the initial acquisition and learning phases of memory, as opposed to the retention 
phase. For example, when controlling for initial acquisition, several studies have failed to find 
PTSD-related deficits in delayed recall.7-8-13-17-23-24-29 In Brewin et al's27 meta-analysis, 
there was not an effect of immediate versus delayed recall, suggesting that any loss of memory 
over time is more likely accounted for by difficulties in immediate recall. 
 
Comorbidities 
 
It is important, to establish that any memory deficits observed in patients with PTSD are related 
to PTSD and not to psychiatric conditions commonly comorbid with PTSD, particularly 
depression, substance use disorders, and traumatic brain injury. For example, Neylan et al20 
failed to find PTSD-related memory deficits when veterans with psychiatric comorbidities were 
excluded. Barrett et al30 found that veterans with PTSD alone did not exhibit impairments in 
neurocognitive functioning, whereas veterans with PTSD and a concurrent, diagnosis of 
depression, anxiety, or substance abuse did. To further address the comorbidity issue, 
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researchers have matched PTSD and control subjects on comorbidity status,2, 11, 12 
statistically controlled for alcohol use or depression,6 or examined subgroups with and without 
comorbid disorders8 and continued to find PTSD-related neuropsychological deficits. Our 
group9 systematically examined the independent, and interactive contributions of PTSD and 
alcohol abuse history using a four-group design and found verbal memory deficits specific to 
PTSD. 
 
The majority of neuropsychological studies with patients with PTSD excluded subjects with 
traumatic brain injury (TBI), which could represent a confound as it is also associated with 
memory deficits and commonly comorbid with PTSD. In their meta-analysis, Brewin et al27 
determined that a confounding effect of a history of head injury is not likely: studies reviewed 
that excluded subjects with head injury actually showed larger effect sizes for memory 
impairments than did studies that, failed to state whether they excluded subjects with head 
injury. A current focus of PTSD research is to examine independent and interactive effects of 
PTSD and 1131 on neurocognitive functioning and to attempt to distinguish patterns of 
impairment between the two disorders. This is challenging, as the diagnosis of mild TBI cannot 
be easily made when PTSD is present as clinicians are unsure of the cause of many of the 
cognitive symptoms. 
 
Memory and PTSD frameworks 
There are two primary frameworks for understanding memory impairment in PTSD. The first 
posits that memory deficits are a product of neurobiological abnormalities caused by PTSD. The 
second framework posits that preexisting memory deficits serve as a risk factor for the 
development of PTSD following trauma exposure. Each model represents either end of the 
nature vs nurture paradigm - either that the environment impacts neurobiology or that, 
genetics influence one's predisposition to PTSD. 
 
Neurobiological abnormalities in PTSD 
 
Researchers have established multiple neurobiological systems and structural and functional 
abnormalities involved in PTSD.31-32 Here, key systems and structures and their relationship to 
declarative memory will be briefly summarized. Memory deficits appear to be most related to 
abnormalities in the hippocampus and hypothalamic-pituitary-adrenal (HPA) axis, and the 
prefrontal cortex and catecholamine system. 
 
Over 15 years of PTSD research has focused on the role of the hippocampus, a brain area 
particularly sensitive to the effects of stress. Studies showing glucocorticoid toxicity in the 
hippocampus and memory dysfunction in animals under stress33-34 led to the hypothesis that 
severe stress, in particular traumatic stress, may result in similar changes in humans. Meta-
analyses35, 36 of adults with PTSD reveal smaller hippocampal volume in both the left and right 
sides. Functional imaging studies have demonstrated abnormal cerebral blood flow to the 
hippocampus37, 38 during declarative memory tasks. Other studies have found reductions in N-
acctyl aspartate (NAA), a marker of neuronal integrity.39, 40 In addition, dysregulation of the 
hypothalamic-pituitary-adrenal (HPA) axis is associated with PTSD.41-45 
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In contrast, meta-analysis36 did not, demonstrate hippocampal volume loss in children. Two 
possible explanations are that hippocampal alterations associated with PTSD may change over 
time or that there may be more sensitive markers of hippocampal pathology than volume loss 
with children. There is some limited evidence pointing to hippocampal dysfunction in children. 
Carrion and colleagues46 found that PTSD symptoms and Cortisol levels predicted hippocampal 
reduction over time. And in a functional imaging study, this group47 found decreased activity in 
the hippocampus during a verbal memory task in children with PTSD symptoms from 
interpersonal trauma. 
 
The relationship between declarative memory and hippocampal functioning is well established 
within studies of elderly subjects, both with and without dementia.48-51 Given that line of 
research, as well as repeated documentation of both declarative memory deficits and 
hippocampal abnormalities in PTSD, it would follow that there would be a correlation between 
hippocampal dysfunction and declarative memory performance in individuals with PTSD. 
However, few studies have examined and demonstrated this relationship. Two research studies 
have found expected correlations between hippocampal volume loss and declarative memory 
performance,52, 53 whereas three other studies have not.54-56 
 
Although the hippocampus was the early focus of research in understanding declarative 
memory deficits related to FFSD, the discrepant findings described above suggest that it, should 
not, be the only focus. To summarize, first, research does not consistently show a correlation 
between declarative memory performance and hippocampal function. Second, there is limited 
evidence showing hippocampal dysfunction in children. Finally, the pattern of memory 
impairments in PTSD demonstrates that PTSD is less associated with problems with retention, a 
process mediated by the hippocampus, and much more associated with problems with 
acquisition and learning, processes more associated with prefrontal system dysfunction.57 
 
There are a number of studies further elucidating the impact of PTSD on the prefrontal cortex 
(PFC). Stress exposure releases glucocorticoids and catecholamines in the PFC,58, 59 which 
impair functions mediated by the PFC including working memory, executive function, and the 
regulation of behavior and emotion.60 Deficits in these areas are also associated with PTSD.5-8, 
12, 61-65 Several magnetic resonance imaging (MRI) studies have reported decreased frontal 
cortex volume in PTSD66-68 and decreased volume in medial prefrontal regions, namely the 
anterior cingulate and subcallosal cortex.69-72 A functional imaging study revealed 
underactivation of the frontal cortex during a paired-associates learning task in patients with 
PTSD.73 Particularly in children, findings of frontal dysfunction are more robust than findings of 
hippocampal dysfunction.66, 67, 74 
 
Cognitive risk and protective factors in PTSD 
 
PTSD is a unique psychiatric disorder in that it is the result of a traumatic life event. As such, it 
would be assumed that all neuropsychological and neurobiological abnormalities associated 
with PTSD are also caused by that event. However, prospective and twin studies offer 
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compelling support, for the model that, pre-existing memory and learning deficits, and related 
hippocampal dysfunction, increase one's vulnerability to developing PTSD. Gibertson et al75 
studied monozygotic twin pairs who were discordant for combat exposure and found that the 
identical co-twins of combat veterans with PTSD, who had not, experienced combat exposure 
or PTSD themselves, showed similar deficits in verbal memory. In addition, both combat, 
veterans with PTSD and their co-twins exhibited smaller hippocampi,76 suggesting that a 
smaller hippocampus and memory impairments in PTSD represent a pre-existing, genetic 
factor. Further support for this framework has come from a recent longitudinal study, where 
researchers examined the extent, to which poorer neurocognitive functioning prior to a major 
natural disaster predicted the development, of PTSD symptoms.77 Development of PTSD 
symptoms was inversely associated with word recall, as well as working memory, processing 
speed, and verbal intelligence performance assessed pretrauma. 
 
Conclusions 
It is likely that memory dysfunction is both a pre-existing risk factor for the development of 
PTSD as well as a consequence of the disorder. Vasterling and Brailey78 propose a potential 
“downward spiral” (p 192) in which pre-existing neurocognitive deficits lead to an increased risk 
of PTSD through ineffective coping or fewer s resources, and the development of PTSD, in turn, 
engenders greater cognitive dysfunction. Regardless of the origin of memory deficits, their 
effects on daily functioning and treatment, are of primary concern. Memory problems reduce 
the resources available to PTSD patients when ) coping with life's demands and more 
specifically, can impact patients' ability to engage in and respond to psychological treatment. 
Indeed, a recent study found that verbal memory impairment predicted poorer outcome in 
patients receiving cognitive behavioral therapy for PTSD.79 To address this concern, future 
research should examine the effects of cognitive rehabilitation training on neuropsychological 
deficits related to PTSD. 
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Many of us are uncomfortable speaking with people of higher status.

We can feel self-conscious, unsure of what to say, and afraid what we’re

going to say — or what we’re saying — is the wrong thing. After these

conversations, we often replay in our heads what we said, analyze what

we shouldn’t have said, or realize what we should have said but didn’t.

But imagine what communicating up the hierarchy is like for people

from countries and cultures where notions of hierarchy are much

deeper and much more ingrained than ours. Where even as a small

child you are taught to speak only when spoken to, and that in the

presence of authority figures, like your parents, your teachers, or your

boss, you should remain quiet, put your head down, do solid work, and

hope to be noticed.

I teach and work with people from such cultures on a daily basis, and I

can tell you that it is extremely challenging to learn how to function

outside your cultural comfort zone when interacting with authority

figures in different cultures, especially in cultures where the rules are

much more lax and you are actually expected to voice your opinions, be

assertive, and even establish relationships with these taboo figures. I

call this the liability of deference: the fact that people from deferential

and polite cultures often struggle quite significantly trying to make

their way in less hierarchical cultures. This problem can be debilitating

to the individuals and their careers, and it also hampers their

organizations’ capacity to leverage the human capital that they have

worked so hard to select, train, and cultivate.

The problem is a pervasive one. It manifests itself in the classroom,

where students from cultures where participation is not a typical

feature of classroom dynamics are forced to participate in the U.S. and

some other cultures, and they struggle to make the cultural switch.

Here, for example, are the words of a former MBA student from

Vietnam who struggled with the difficulties of classroom discussion: “I

know participating in the U.S. is required to get good grades but

somehow deep inside I felt like I was doing something very wrong. I

was trembling, sweating. I just couldn’t look at the professor or my

classmates in the eyes. I felt guilty.”

This same issue also manifests itself during the job search process. The

following is a quote from one of my former MBA students from Nigeria

about the challenges of overcoming the liability of deference at

networking events:

It felt very uncomfortable and artificial to be expected to

participate in an informal conversation with this senior person.

Thoughts going through my head were, “What can I possibly have

to say to this man who has much more experience than I do?” The

values that were instilled in me were to “speak when spoken to”

and “children are to be seen and not heard.”

Finally, this liability of deference also impacts people at work. They can

struggle to participate in meetings, can avoid calling senior partners by

first names (and, as a result, can appear quiet or standoffish), and can

struggle to cultivate rapport and relationships with senior colleagues,

which is critical for their advancement.

So what can organizations and particularly leaders of organizations do

to lessen the brunt of this liability of deference for their employees

from other cultures?

The first critical thing is to educate themselves and their employees

about these differences, and to develop a solid level of empathy for the

challenges that their employees may face — especially those from

hierarchically-oriented cultures — in adapting to the American

workplace.

Sensitizing managers to these differences is critical for them to be able

to make accurate attributions for their employees’ behavior. For

example, if an employee doesn’t speak up in a meeting, it may not be

because the employee doesn’t have anything to say. Or if an employee

offers to take on a new assignment, but without the unbridled, “go-

getter” type of enthusiasm the manager is used to from his American

employees, this may just be a difference in communication style

instead of a difference in motivation to do the work.

On the employee side, companies should develop robust training and

mentoring programs to help their employees take the leap and learn to

act outside their cultural comfort zone. Such programs should of

course highlight the cultural differences that employees face in

adapting their behavior to a new cultural environment. But to be

successful, they must go beyond that, helping employees actually take

this knowledge of cultural differences and then go the next step,

learning to translate it into effective behavior in a new cultural setting.

Employees need to have opportunities to practice and hone their new

skills, make mistakes in a forgiving environment as they work on

customizing a style for interacting with authority figures that is

effective and feels authentic, and then, having cultivated a new style,

have opportunities to practice that new approach in realistic and

challenging situations, ideally with feedback from a mentor or cultural

coach. Intellectual understanding of differences and the capacity to

develop global dexterity and actually shift their behavior are two very

different challenges and skill sets. Training and education should

follow accordingly.

For organizations to thrive in a global economy, everyone needs to

pitch in. But when pitching in means speaking out, don’t forget the

liability of deference.

Read more on Organizational
culture or related topics

International business and

Managing people

Andy Molinsky is a Professor of Organizational
Behavior and International Management at
Brandeis University and the author of Global
Dexterity and Reach. His work helps people
step outside their personal and cultural comfort
zones. Download his free e-booklet of 10
powerful questions to help you step outside
your comfort zone.

!
Tweet

"
Post

#
Share

$
Save

%
Buy Copies

&
Print

Subscribe

Explore HBR

The Latest

Most Popular

All Topics

Ma!azine Archive

The Bi! Idea

Readin! Lists

Case Selections

Video

Podcasts

Webinars

Visual Library

My Library

Newsletters

HBR Press

HBR Ascend

HBR Store

Article Reprints

Books

Cases

Collections

Ma!azine Issues

HBR Guide Series

HBR 20-Minute Mana!ers

HBR Emotional Intelli!ence
Series

HBR Must Reads

Tools

About HBR

Contact Us

Advertise with Us

Information for
Booksellers/Retailers

Masthead

Global Editions

Media Inquiries

Guidelines for Authors

HBR Analytic Services

Copyri!ht Permissions

Mana!e My Account

My Library

Topic Feeds

Orders

Account Settin!s

Email Preferences

Account FAQ

Help Center

Contact Customer Service

Follow HBR

About Us |  Careers |  Privacy Policy |  Cookie Policy |  Copyri!ht Information |  Trademark Policy  

Harvard Business Publishin!:  Hi!her Education |  Corporate Learnin! |  Harvard Business Review |  Harvard Business School
Copyri!ht ©2021  Harvard Business School Publishin!. All ri!hts reserved. Harvard Business Publishin! is an affiliate of Harvard Business School.

Partner Center

Facebook"
Twitter!
LinkedIn#
Insta!ram'
Your Newsreader(

Diversity Latest Ma!azine Ascend Topics Podcasts Video Store The Bi! Idea Visual Library Case Selections

Or!anizational Culture   |   Learning to Speak Up When You’re from a Culture of Defere… Subscribe Si!n In

https://twitter.com/intent/tweet?&original_referer=https%3A%2F%2Fhbr.org%2F2014%2F07%2Flearning-to-speak-up-when-youre-from-a-culture-of-deference&ref_src=twsrc%5Etfw&related=twitterapi%2Ctwitter&tw_p=tweetbutton&url=https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference
http://www.facebook.com/HBR
https://www.linkedin.com/company/harvard-business-review?trk=biz-companies-cym
https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference#
https://hbr.org/product/learning-to-speak-up-when-you-re-from-a-culture-of-deference/H00W9K-PDF-ENG
javascript:window.print();
https://hbr.org/2013/12/get-out-of-your-comfort-zone-a-guide-for-the-terrified/
https://hbr.org/2014/01/encourage-foreign-born-employees-to-participate-more-in-meetings/
http://www.amazon.com/Global-Dexterity-Behavior-Cultures-Yourself/dp/1422187276/
https://hbr.org/search?term=andy%20molinsky&search_type=search-all
https://www.andymolinsky.com/10powerfulquestions/
https://twitter.com/intent/tweet?&original_referer=https%3A%2F%2Fhbr.org%2F2014%2F07%2Flearning-to-speak-up-when-youre-from-a-culture-of-deference&ref_src=twsrc%5Etfw&related=twitterapi%2Ctwitter&tw_p=tweetbutton&url=https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference
http://www.facebook.com/HBR
https://www.linkedin.com/company/harvard-business-review?trk=biz-companies-cym
https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference#
https://hbr.org/product/learning-to-speak-up-when-you-re-from-a-culture-of-deference/H00W9K-PDF-ENG
javascript:window.print();
https://hbr.org/subscriptions?ab=footer-subtout&**tpcc=houseads.site.footer-subtout
https://hbr.org/corporate/about
https://hbr.org/corporate/careers
https://hbr.org/privacy-policy
https://hbr.org/corporate/cookie-policy
https://hbr.org/corporate/copyright
http://trademark.harvard.edu/pages/trademark-notice
http://hbsp.harvard.edu/
http://www.harvardbusiness.org/
http://hbr.org/
http://www.hbs.edu/
https://hbr.org/insight-center/race-equity-and-power-at-work
https://hbr.org/the-latest
https://hbr.org/magazine
https://hbr.org/ascend
https://hbr.org/topics
https://hbr.org/podcasts
https://hbr.org/video
https://hbr.org/store
https://hbr.org/big-ideas
https://hbr.org/visual-library
https://hbr.org/case-selections
https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference#
https://hbr.org/2014/07/learning-to-speak-up-when-youre-from-a-culture-of-deference#
https://hbr.org/topic/organizational-culture


Credibility of Asylum Claims: Consistency and Accuracy of Autobiographical
Memory Reports Following Trauma†

AMINA MEMON*
Royal Holloway, University of London, Egham, Surrey, UK

Summary: Herlihy and colleagues (current issue) review the literature on the characteristics of autobiographical memory in
asylum seekers who are presenting evidence of their traumatic experiences in the immigration courts with a view to !nding a safe
haven. In this commentary, I brie"y discuss how the quality of the memory report may in"uence reliability and credibility judgements
in individuals whose memories may be subject to post-traumatic stress disorder. Copyright © 2012 John Wiley & Sons, Ltd.

Herlihy and colleagues review the literature on the character-
istics of autobiographical memory in asylum seekers who are
presenting evidence of their traumatic experiences in the
immigration courts with a view to !nding a safe haven.
The goal of the review was to see how an understanding of
autobiographical memory for traumatic events can inform
the asylum process. In the UK, an asylum applicant is
anyone who makes a request to be recognised as a refugee
under the Geneva Convention (Convention, 1949).
Post-traumatic stress disorder (PTSD) is developed and

maintained through the explicit memory of a particular event
(Rubin, Berntsen, & Bohni, 2008), and there is an extensive
literature on the subject (see Brewin, 2011). This is the !rst
review of its kind to bring it together with other relevant
work such as the work on the functions of autobiographical
memory, research on the effects of PTSD and emotion on
memory, and the burgeoning literature on deception detec-
tion to address a contemporary problem in society and one
that is international, namely how to assess claims for asylum.
The decision rests heavily on the perceived credibility of the
applicant as well as the reliability of their account of persecu-
tion (Herlihy et al.).
One of the key themes that goes through this article is that

each eyewitness has a unique reaction to a traumatic event
and response to trauma is not only in"uenced by personality
and coping style but also by language and culture. This is some-
thing that tends to be overlooked so often in the literature
because our conclusions are heavily in"uenced bymeta-analyses
of experimental studies of memory in non-traumatised indivi-
duals of what Herlihy et al. refer to as ‘upsetting experiences’.
Not only do the studies lack external validity but also any
policy implications that can be derived from the literature are
restricted (Malpass et al., 2008), which means the impact of
this type of research is limited too.
Moving on to PTSD and memory, in many respects, memo-

ries for traumatic events are not unlike memories for non-
traumatic events (Alexander et al., 2005; Dalgleish, 2004;
Brewin, 2011). Events that are of personal signi!cance are
rehearsedmore often and aremore likely to be recalled assuming
they are integrated with narrative knowledge about the self

(Brewin & Holmes, 2003; Rubin et al., 2008). Both types of
memories are subject to decay and the in"uence of schema
over time in line with theories of reconstructive memory
(Bartlett, 1932) and forgetting (Brainerd & Reyna, 2001).
Autobiographical memories can also vary in their speci!city
(see Andrews, Brewin, Philpott, & Stewart, 2007; Holland &
Kensinger, 2010 for reviews), and neural correlates of speci!c
versus general memories have been identi!ed (Holland, Addis,
& Kensinger, 2011).

CONSISTENCY AND ACCURACY OF MEMORY

There is a gap between what decision makers believe to be
cues to credibility and what science tells us (Fisher, Brewer,
& Mitchell, 2009). One cue that tends to be weighted too
heavily when making judgments about both reliability (accu-
racy) as well as credibility (honesty) is whether a witness
reports the same details when questioned repeatedly. Accu-
racy and consistency are not strongly related, so the percep-
tion that an inconsistent witness is unreliable is misleading
(see Fisher et al., 2009; Odinot, Wolters, & van Giezen,
2012). Nevertheless, it is not uncommon for advocates to
adopt questioning techniques to lower con!dence and increase
inconsistency in witness reports in order to undermine their
credibility. One strategy may be to bait witnesses to lower
the criterion for responding (for example, by asking very
speci!c questions about peripheral details) to encourage low
con!dence responses (Fisher, Rivard, Leins, & Pludwinski,
2012). When asked about the con!dence of their responses, a
witness may then report that they are not very con!dent, and
from this statement, the reliability and credibility of their
evidence may be questioned.

There are a number of important points made in the Herlihy
et al. review in relation to the consistency of testimony of
asylum seekers. For example, the memory reports of asylum
seekersmay lack the very details that are indicative of reliability
and credibility. In one study in which refugees granted leave to
remain in the UK recalled a traumatic and non-traumatic event,
a follow up interview between 3 and 32weeks later indicated
discrepancies in almost a third of questions, regardless of the
nature of the event, with more inconsistencies in those display-
ing a higher level of trauma and when a longer time delay had
elapsed (Herlihy et al., 2002). Traumatic memories may be
more complex and detailed and associated with more vivid
and detailed imagery increasing the likelihood of hypermnesia

*Correspondence to: Amina Memon, Royal Holloway, University of
London, Egham, Surrey, UK.
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(see Brewin, 2011 for a review). There are a number of com-
plicating factors such as whether the severity of PTSD
symptoms leads to more or less accurate recall. Brewin (2011)
suggests that increased symptomsmay improve access tomaterial
in memory particularly with respect to events central in an indivi-
dual’s life, but reductions in symptoms may lead to forgetting
(see Schraedley et al., 2002). Another complicating factor is that
studies of delayed-onset PTSD indicate that memories of trauma
can acquire characteristics at retrieval and can change during
the course of PTSD treatment (Sutherland & Bryant, 2007).

CONSISTENCY AS A DECEPTION STRATEGY

Consistency is often used as a strategy by people engaging in
deliberate lies as a strategy to convince judges that they are
speaking the truth (Granhag, Strömwall, & Jonsson, 2003).
Moreover, rehearsal of lies can lead to overly scripted
responses. Herein lies the problem, on the one hand, we have
a heuristic (consistency) that is taken to be an indicator of truth-
fulness. However, someone who has rehearsed a lie may also
provide a scripted response (Vrij, Granhag, & Porter, 2010).
The dif!culty in relying on non-verbal cues compounds this
problem. Herlihy et al. refer to reviews of the literature to point
out that non-verbal cues are unreliable. However, perceivers
may be looking for the wrong cues in a given situation.
Hartwig and Bond (2011) maintain that the behavioural differ-
ences between liars and truth tellers are very small, because
people are skilled at deception and both liars and truth tellers
work at creating a credible impression. Granhag and Hartwig
(2012) argue that speci!c questioning strategies may need to
be employed to get people to elicit cues that may then be used
to assess credibility. However, the work of Herlihy et al.
suggests that this may not work with individuals who are
giving evidence as part of the asylum process, as these indivi-
duals may be coerced into concealing facts, for example by
traf!ckers, and when giving a truthful account may have to
engage in additional cognitive effort. Increasing cognitive
load, a strategy that is used to detect deceit in liars may back!re
because it may simply make the testimony of asylum seekers
appear inconsistent. This then returns to the question of how
best to interview asylum seekers and how to deal with incon-
sistencies in their accounts. The problem is compounded
because the stakes are high for asylum seekers for whom it is
so important that they are believed. It is because of this that
asylum seekers may deliberately attempt to appear credible
and use strategies to achieve this goal. Herlihy et al. suggest
that asylum seekers may add details to a predominantly truth-
ful statement to strengthen their case or omit details for fear
of safety or to protect others. Thus cues to deception based
on the level or speci!city of detail and consistency are unlikely
to be reliable. Doubts about ‘being believed’may be critical to
many people who have experienced trauma, such as torture or
rape. Some evidence suggests that in a (non-asylum seeking)
sample of rape victims, beliefs that one’s memory about the
rape is inadequate was associated with a reduced likelihood
of pursuing a conviction (Hardy, Young, & Holmes, 2009).
Perhaps in addition to ‘deception’, an ‘undercon!dence’ in
one’s memories is also an area, which may need to be consid-
ered in the future.

WHAT HAPPENS TO TRAUMATIC MEMORIES
OVER TIME?

It is clear that like all types of memory, memory for traumatic
events changes over time and further that this appears to be
associated with the severity of PTSD symptoms (see Brewin,
2011). Again, there is a dearth of data on how mode of
questioning might moderate these effects, although it appears
to be the case that consistency can be improved by asking
people about broader inclusive categories of events (Krinsley,
Gallagher, Weathers, Kutter, & Kaloupek, 2003). This appears
to be consistent with ‘over general memory (OGM)’ in people
with PTSD where a response to a question is met with a
general description or reference to a category of events rather
than a speci!c episode. As pointed out by Herlihy et al., it is
important to bear in mind that general memories are not neces-
sarily non-credible, false or exaggerated. Schönfeld, Ehlers,
Böllinghaus, and Rief (2007) suggest that OGM may be
related to attempts to suppress trauma memories although as
pointed out by Brewin (2011), the role in PTSD of OGM is
as yet unclear.
The issue of stability of trauma memory is a key one, and

this is directly relevant to the issue of whether memories
remain consistent or are inconsistent over time. Brewin
(2011) reviews studies that questioned rape survivors soon
after a clearly speci!ed event noting signi!cant gaps in their
memory initially but an improvement in recall 3months on
(Mechanic, Resick, & Grif!n, 1998), possibly related to disso-
ciative symptoms subsiding (see Zoellner, Sacks, & Foa,
2001). Engelhard, van de Hout, and McNally (2008) have
shown high levels of memory inconsistency in their study of
a sample of Dutch soldiers in Iraq. As indicated earlier, it is
unlikely that there is a direct relationship between PTSD
treatment and narrative organisation of memories.
Asylum applicants have to convince decision makers that

the claim they are making is a credible one, and although the
Of!ce of the United Nations High Commissioner offers
some guidance, there is a considerable discretion in indivi-
dual decision making. Some judges have gone as far as
saying that the asylum and appeal process is a lottery
(Rami-Nogales, Schoenholtz, & Schrag, 2009). A project
that examined the interviews and appeal hearings of female
applicants seeking asylum in the UK noted that asylum
decision makers often invoked factors such as delayed dis-
closure, inconsistencies in accounts, and a calm or overly
emotional demeanour on the part of the female applicant to
justify suspicion regarding allegations of rape (Baillot,
Cowan, & Munro, 2012; see also Ellison & Munro, 2009;
Bogner, Herlihy, & Brewin, 2007). Educating judges and
jurors about the different ways in which a witness may re-
spond to trauma and the complex effects on testimony may
reduce reliance on witness demeanour in making decisions
(Ellison & Munro, 2006).
As I have tried to illustrate here, the Herlihy et al. review

represents a hugely important area and is of value to several
!elds within psychology including in autobiographical memory,
traumatic stress and cross-cultural differences in human behav-
iour. Further, this work has direct translational implications for
a range of disciplines from psychology and the legal profession
to mental health policy. It is a timely and much warranted

A. Memon
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review, and the authors are to be congratulated on assimilating
this complex literature.
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The success of an asylum claim relies, to a large degree, on the perceived credibility of an asylum

seeker’s memory. The Real ID Act of 2005 states that “[t]he testimony of the applicant may be sufficient

to sustain the applicant’s burden without corroboration, but only if the applicant satisfies the trier of fact

that the applicant’s testimony is credible, is persuasive, and refers to specific facts sufficient to

demonstrate that the applicant is a refugee” (emphasis added). Asylum officers and immigration judges

are told, in a sense, to act as mind readers, subjectively deciding whether or not to believe the narratives

of asylum seekers.

But how do judges and asylum officers assess credibility? Additional evidence, such as physical signs of

abuse or country-level evidence of systematic torture, can bolster credibility in this context. But such

evidence may not be available, and even if it is, credibility assessments still turn on asylum adjudicators’

subjective perceptions of asylum seekers’ memories.

Credibility determinations thus often

rest on the consistency (or lack

thereof) in an asylum seeker’s story.

The REAL ID Act provides that “ … a

trier of fact may base a credibility

determination on … the consistency

between the applicant’s or witness’s

written and oral statements … , the

internal consistency of each such

statement, the consistency of such

statements with other evidence of

record … , and any inaccuracies or falsehoods in such statements, without regard to whether an

inconsistency, inaccuracy, or falsehood goes to the heart of the applicant’s claim, or any other relevant

factor.”

Asylum applicants will often recount their stories at multiple points in the legal journey, including

immediately upon entry into the U.S.; in a subsequent written affidavit; and before an asylum officer or

immigration judge. If inconsistencies or inaccuracies emerge, the asylum adjudicator often infers that the

asylum seeker intends to deliberately mislead him or her.

There is, of course, a logic to this inference. If the story changes, one might reasonably infer that the

storyteller is purposely crafting a narrative more favorable to a preferred legal outcome.

Intuition is important, but decades of research into the neuroscience of memory suggest that such

intuitions need to be carefully examined. Research conclusively shows that memory is not a digital

recording of our lives, and thus changes in asylum seekers’ narratives over time may not be due to

deliberate deception but rather to the nature of human memory itself.

Autobiographical memories are not accessed as one might re-watch a scene from a movie. Rather,

memories are “dynamically reconstructed mental representations,” and they change every time they

are retrieved and recounted.

Memory scientists typically talk about three phases of a memory: Encoding (when the sensory systems

first register the sights, sounds, smells and more of an event); storage (when that memory gets tucked

away in the brain for later use); and retrieval (when the memory is consciously recalled). Context affects

each of these stages. Of great relevance to asylum seekers’ credibility is the well-known finding that

trauma and stress affect how memories are initially encoded, whether and how they are stored, and how

we consciously recall them.

The bottom line for credibility is that inconsistencies in autobiographical recall may not reflect a willful

attempt to bend the truth, but rather the biological reality that recalling memories usually involves

modification of those memories in ways of which most people are not fully aware.

Do asylum adjudicators take notice of this neuroscience? In theory, they could. The Refugee, Asylum, and

International Operations Directorate (“RAIO”) Manual for Officer Training tells officers that it is “[their] job

to determine whether those inconsistencies and/or contradictions are due to a lack of credibility or may

be explained by other factors.” One of these “other factors” is the basic neurobiology of trauma and

memory. But in practice, it is difficult to gauge the extent to which asylum officers abide by this

instruction.

What would it mean for asylum adjudicators to better understand the relationship between memory,

narrative inconsistency, credibility, and the human brain? To begin, it would entail the realization that

many asylum seekers have endured tremendous trauma, and that this trauma often has documented

effects on memory. Asylum seekers who have experienced trauma in their home countries, on the way to

the U.S., or upon entry into the U.S., are often burdened by these effects. Brain scan research on

individuals with PTSD, for instance, finds decreased activity in the brain networks associated with

autobiographical memory, and an associated decrease in specific autobiographical recall. Given the

prevalence of PTSD among asylum seekers, it is likely that many otherwise credible refugees will fail to

describe their journeys, fears, and traumas in a detailed, coherent manner across multiple interviews. This

failure, however, does not necessarily indicate a lack of credibility.

Acute stress often interferes with autobiographical memory. People perform more poorly on memory

tests after injections of hydrocortisone, a compound which mimics the effects of cortisol on the body.

When faced with significant trauma, children often recount memories in a vaguer, less detailed

manner, regardless of the presence or extent of primary psychological conditions.

It remains unknown exactly how trauma and memory are related in the brain. Some researchers believe

that trauma leads to an over-general mode of autobiographical memory largely because the exclusion of

detail might prevent re-traumatization. Others argue that trauma directly alters the activity of certain

neurological networks, changing one’s ability to retrieve and recall specific memories. Regardless of the

particular theory embraced, however, there is general agreement that people with histories of trauma

have more altered capacities to remember specific details of events in their lives, and that those

alterations are at least associated with measurable changes in neurological structure, function, and

physiology.

So far, this neuroscientific knowledge has not been widely introduced to asylum officers or immigration

judges. When these adjudicators determine that an applicant is not credible, “they overwhelmingly

rely on inconsistencies within or among the various versions of the applicant’s story.” Can this gap

between scientific understanding of memory and legal practice be bridged? At the MGH Center for Law,

Brain, and Behavior, we think the answer is yes—with sustained effort and input from multiple

disciplines.

Three areas are ripe for exploration. First, attorneys and judges need an improved understanding of how

autobiographical memory works. To be sure, memory neuroscience cannot provide an asylum officer or

immigration judge with an individualized “credibility detector.” But neuroscience can provide evidence for

re-examining default presumptions that tend to equate inconsistency with deliberate falsehood.

Second, scientific articles standing alone are not sufficient to inform legal doctrine and practice.

Actionable neuroscience requires the development of materials that can be readily adapted by lawyers to

put forth arguments related to neuroscience, memory, trauma, and credibility.

Third, extended dialogue is required to explore both the promise and pitfalls of introducing neuroscience

into asylum case law. For instance, might neuroscience memory research allow government lawyers to

challenge otherwise consistent recollections? Just as a criminal defense attorney might call a “false

memory” expert to aid his or her client’s defense, could similar arguments be made in the asylum context

to undercut genuine claims of persecution? These and other concerns must be adequately addressed as

part of an on-going law and neuroscience dialogue.

As with any new endeavor, the path for neuroscience and law in asylum cases is not clear. But there is

much promise, and we hope there will be much more dialogue in the future.

About the MGH Center for Law, Brain, and Behavior: The Center for Law, Brain, and Behavior works at

the vanguard of applied neuroscience, making neuroscience actionable for the legal community in order

to ensure just and positive outcomes for all those affected by the law. Though the brain and the law are

both complex, our work is quite simple: helping judges, lawyers, case workers, enforcement agents and

many other actors across the legal ecosystem determine the right solutions for the right people and

cases. We promote and enable the sound application of accurate neuroscience to critical areas of the

legal process: criminal trials and sentencing, juvenile justice, elder protection and immigration

enforcement and asylum. For more, see clbb.org.
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JESUSJESUS

May 12, 2020

Hi Jason,

I am out of job almost 2 months and i dont have money to hire a Attorney , so I am

preparing myself to !le I-485 , if possible you can guide me to !ll the application, and i was

follow up with your blogs all the day almost 3 years and based on your input in this blog am

helping many people( Asylee ), and am suggesting them to post their Asylum related

question in this Blog.

Jason , i seen someone post their I-485 form rejected due to the expired Edition ( date ).

i seen in USCIS the edition date is 10/15/19, is this’s the updated one.

can you please tell me where i can get the update Edition form ( I-485 ) ..

Thanks for your help and support in advance.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 13, 2020

I am actually planning to do a post about this, but it may not be for a while. It seems

USCIS is denying I-485 applications for small reasons. For example, I saw one denial

where the applicant checked a wrong box – he said he was a refugee, not an asylee.

And for this, they denied and he lost his money! Another example (not an asylee) was

a person who !led the I-485 and forgot to include a birth certi!cate. USCIS again

denied the case. In the past, they would have sent a request for evidence in these

cases and corrected the problem, but not, they seem to be denying people for small

reasons. Also, make sure that your I-485 is consistent with your I-589, especially in

terms of arrests (including political arrests), organization memberships, and whether

you ever misrepresented any information to the US government (including your visa

application). I did a post on November 13, 2017 that discusses some of this. As for the

form, use the version you !nd at http://www.uscis.gov, that is the most up-to-date.

Take care, Jason

R E P L YR E P L Y

EVERLYNEVERLYN

May 17, 2020

Thank you for above input. I am also in process of preparing my own I-485 so

that i can hire someone to look through my form to make sure everything is

correct.

About membership start date

(Form I-485, Page 10, Part 8, Item 5a):

I found that in my I-589

(Form I-589, Page 6, Part B, Item 3A) that was submitted to court Has a START

date “Typo”.

Supporting documents attached to I-589 and membership ID cards including

sworn a"davit that was submitted to USCIS and everywhere else has correct

membership START date.

*My case was referred and approved in court, somehow during my initial USCIS

interview i forgot to amend that “Typo” in date.

——

I am planning to disclose this on my I-485.

I am planning to circle that START date question and explain in additional page.

That there is a typo that i forgot to amend during my interview.

Do you think this is a good idea Jason?

Or is there any better way to write this please?

Thank you so much jason.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 18, 2020

This makes sense to me. If there is a typo on the form, but you got the

date correct elsewhere, you may want to mention that too (“I stated the

incorrect date on the form, but my a"davit mentions the correct date,

and I included evidence about the start date”). Take care, Jason

R E P L YR E P L Y

AHMED ALKAYAYAHMED ALKAYAY

May 18, 2020

My mom in law came from Iraq to USA two months ago, can she apply to Asylm now?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 18, 2020

Anyone who is physically in the US may apply for asylum. There are some minor

issues related to !ling soon after you enter (USCIS might accuse you of not

telling the truth on your visa, and of having an intention to seek asylum at the

time you came here), but these are generally overcome if a person is granted

asylum. Take care, Jason

R E P L YR E P L Y

JOSEPHJOSEPH

May 12, 2020

Hello,everyone!

I am sharing with you guys how my asylum interview went some months ago.

I was expecting the o"cer to ask me many questions, however that has not been the case at

all.

The o"cer spent her time typing what I was saying.She asked me only two questions about

my statement.The interview lasted 30 minutes.

She did not ask to see the originals of the evidences that I submitted with my

application.When I decided to show her she said that I was !ne.

Although my attorney said that I did a great job by explaining my case to the o"cer, I had

the impression that she was not interested that is why she did not ask to see the originals.

If she was why she did not ask about the originals of my evidences?

Your comments are more than welcome 

!

May God bless you!

R E P L YR E P L Y

JESSIJESSI

May 12, 2020

That seems like a pleasant experience. Which asylum o"ce was this and what month?

Also, can you describe your case a bit? Where are you from?

R E P L YR E P L Y

JAMIEJAMIE

May 12, 2020

Joseph, I understand your concern; I don’t think this is anything to worry

about,though. I o#ered my original docs and the o"cer declined. She said the copies

were OK. Also, the amount of time you spend in an interview is not an indication of

the outcome. Temperament is also not a good indicator.

What is important is to ensure that you tell the truth consistently. The strength of your

case is also important. How much you demonstrate that you meet the de!nition of a

refugee is extremely important.I always tell people that if I were an asylum lawyer, I

would focus on making sure that my client demonstrate to the o"cer/judge that s/he

is a refugee. What may also determine your case is if you !led within the one year

deadline and haven’t been charged for a crime that can bar you from receiving

asylum.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 13, 2020

This seems unusual to me. In some cases–where the person failed to !le within a year

of arrival, for example–there is a short interview to see whether the person overcomes

the one-year bar, but in most cases, the o"cer asks about more details of the claim.

As for looking at documents, not all o"cers do that, so that part is not particularly

unusual. Take care, Jason

R E P L YR E P L Y

GEORGES OF DAMASCUSGEORGES OF DAMASCUS

May 12, 2020

Dear Jason,

I hope you and your family are well and safe during these di"cult times. I would like to ask

you please about your advice regarding my asylum case which is still pending since July 2013

(almost 7 years). I am Syrian, so I know that they treat us as special cases/threats:

– I had the 1st interview on March 2017

– I had a 2nd interview on October 2018

I vainly tried to get more concrete information about the reason why they are holding my

case hostage after all these years (I know that the security check was already completed

based on a trusted source).

– Most recently (late March) I was able to contact AILA who placed an inquiry on my case

during a “problem cases” meeting with the Boston Asylum O"ce Director, and they told me

the following “The asylum o"ce director informed us the case is still under review. She did

not provide any more details at this time. She did mention that we can expect more

decisions in the coming weeks given that o"cers are not interviewing and have more time to

review cases at the moment. Fingers crossed!”

– A few days ago, a prominent Boston-based lawyer emailed me saying that the Asylum

o"ce did not make any decisions and recommended !ling a writ mandamus (which is

something he doesn’t do and I can’t a#ord its fee as I have a new baby and the pandemic

have a#ected our jobs)

– I would like to ask you please why do they hold “interviewed cases” pending inde!nitely

when they already have a huge backlog? Do you recommend !ling a writ mandamus in my

case, I am in a valid student status until 2021, so I think there is a risk of getting a negative

decision and not having the case referred to the court, is that correct?

– I am really tired and didn’t see my family in 8 years and it does not seem there is any shred

of hope especially under this fascist administration, but thank you for all what you have

been doing for millions of asylum seekers over the last years.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 13, 2020

A mandamus is a way to get a decision – we wrote about it on October 2, 2018. Some

lawyers (and even non-pro!ts) would do such a case for a reasonable price (less than

$2000). You might also try to do that on your own. I am not sure what would happen if

the case were denied – since you are in status, you likely would not be referred to

court, unless the asylum o"ce concludes that you violated your F-1 and are no longer

in status (there was a memo about that a few years ago, basically stating that F-1

people who are denied asylum should be considered out of status and sent to court,

but I do not know that the policy was actually implemented and know of no examples

where it happened). Alternatively, since you are (probably) in status, you might seek

alternatives, such as OPT, H1b, and employment-based green card. You can try to

travel while the case is pending using Advance Parole (I wrote about that on

September 11, 2017). I do agree that Syrians are treated worse than most other

nationals, and I am not sure why, but it is what I have observed. This bad treatment

does not seem to extend to Immigration Courts, which treat Syrians more like people

from other countries, so even if you lost at the asylum o"ce, you might be better o#

in court – at least you would have a date for your hearing. In short, if you have an

alternative means to get the GC, maybe you want to forget about the mandamus, but

if not, I do think that is your best bet at this time. Take care, Jason

R E P L YR E P L Y

MARIA HILGADOMARIA HILGADO

May 12, 2020

A quick question with the immigration physical does anybody know how much is the time in

between the physician’s sign and application reach USCIS? In case due to some reason it was

delayed does the lab work has to be done all over again and not the resign from physician

can do.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 12, 2020

From the date the exam is signed, it must be submitted within 60 days (you can see

this on the form I-693 webpage at http://www.uscis.gov). It is best to have as little time

as possible between the exam and submission, as you do not want the thing to expire

before you submit it. Take care, Jason

R E P L YR E P L Y

ASYLE55ASYLE55

May 11, 2020

Hello everbody, i have a question do you How can i change my address in immigration court

cause i just moved i know how to do with uscis but i do not know how can i do that with

corut i am still same state just change my city thats it.

Thank you.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 11, 2020

Use form EOIR-33 (you can Google that). One copy goes to the court and one copy

goes to DHS (there are links at right to the Immigration Court and DHS O"ce of the

Chief Counsel). Take care, Jason

R E P L YR E P L Y

ALISAALISA

May 10, 2020

Hello Jason, I am a asylum seeker who have waiting for the interview about 4 years. I have

some questions, and I appreciate it if you can give me some answer or advice.

1-Is that normal for waiting more than 4 years for an interview? When do you think I can get

my interview?

2-Under the standard procedure, how long will the interview o"ce notify the interview in

advance?

3-I lost my original evidence when I got moving, will I fail the interview without the original

evidence (I submit a copy of my evidence when apply) ？ Is there anything I can do to

redeem this situation?

4-Under the LIFO policy, if my husband !le an new asylum application(he was dependent in

my case), will we got a soon interview?

5-If we trans our case to other state, will we get our interview move up?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 11, 2020

1 – It is not unusual. I could not predict when the interview might be. They seem to

have hired a lot of new o"cers, so if things reopen, hopefully, the cases will move

along. Also, you might try to expedite once things reopen – I wrote about that on

March 30, 2017. 2 – It varies by o"ce, but is usually between a few weeks and a

month. 3 – You can and should !le a Freedom of Information Act request, form G-639,

available at http://www.uscis.gov, to get a copy of your !le. 4 – I do not think so, as he

is already a dependent on your case, it is not treated as a !rst application and so will

not have priority under LIFO. I am not 100% sure about that, as it may vary by o"ce,

so you can email your local o"ce to ask. You can !nd their email if you follow the link

at right called Asylum O"ce Locator. 5 – I did a post on June 12, 2019 about which

o"ces were faster. I do not know whether it will be relevant once things reopen, but it

is the latest data I have seen about this issue. Moving the case might cause it to be

faster, but there is no guarantee. Take care, Jason

R E P L YR E P L Y

ALISAALISA

May 11, 2020

Thank you so much Jason! Thank you for your patiently reply! But I still have

some confuse about the 3rd question. Actually I have the digital copy of my

evidence save in my computer, I just lose the original document, my confuse is:

is that a negative element in my interview without the original evidence

document? If yes, how can I reduce it?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 12, 2020

If you already submitted it, they will have that evidence. However, since

you cannot review it, you might not remember what you submitted, which

could create problems (for example, you do not want your testimony to

be inconsistent with your evidence, and if you cannot review your

evidence, that could happen). I recommend you request a copy of your

!le, so you have everything that they have. Take care, Jason

R E P L YR E P L Y

ALISAALISA

May 11, 2020

Sorry I forgot mention that I didn’t submit the original evidence document when

I !led my case but only the copy, because it was in my home country at that

time.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 12, 2020

That is !ne. You can bring the originals to the interview. We almost never

submit original documents. Take care, Jason

R E P L YR E P L Y

ASYLUM SEEKERASYLUM SEEKER

May 10, 2020

I was searching the internet to see what the situation is in di#erent asylum o"ces to see

which o"ce is handling their backlog better. I live in North Carolina which means that my

asylum o"ce is the one in Arlington. I found the FY 2019 statistics in the USCIS website. It

seems like in the last published months (about 8 months ago) Arlington was receiving an

average of 500-600 cases and only interviewing 100-200 people per month. Apparently the

Arlington asylum o"ce is also in charge of doing the credible fear interviews at the border

with Mexico, which means that the asylum o"cers are regularly reassigned to the southern

border case load thus leading to the low number of interviews conducted for a"rmative

cases. I would be willing to !le in any of the other o"ces and travel for my interview, but

that does not seem to be a possibility at this point. I hope things will get better soon.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

The most recent post I did on this issue was on June 12, 2019. The problem is that the

Asylum Division frequently changes how they distribute work, and so a fast o"ce

today could be a slow o"ce tomorrow. Before the shutdown, Arlington had hired

R E P L YR E P L Y
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today could be a slow o"ce tomorrow. Before the shutdown, Arlington had hired

many new o"cers and told us that they expected to complete all backlog cases in 2

years (this seemed overly ambitious to me, but that is what they said). Once things

reopen, we will have to see how the di#erent o"ces are working, and we won’t know

that very quickly. As for !ling, you have to !le where you live, and so if you want to be

in a particular o"ce, you have to live within that o"ce’s jurisdiction (you can check

what o"ce will interview you if you follow the link at right called Asylum O"ce

Locator). Take care, Jason

DAVIDDAVID

May 11, 2020

hi Jason,

thanks for the usual help

Does USCIS start taking/making Biometric appointment?

thanks

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 11, 2020

As far as I know, they have not started scheduling biometric

appointments. Take care, Jason

R E P L YR E P L Y

JESUSJESUS

May 10, 2020

I am mourning the death of my older sister .I am coming to everyone help me have the right

information how I can leave the US and participate in her funeral.My sister was living in a

di#erent country.I have a pending asylum case. I had my interview and waiting a

decision.Help please.

May God bless all of you!

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

I am sorry for your loss. If you have a pending asylum case at the asylum o"ce, the

way to travel and return is with Advance Parole (“AP”). Unfortunately, AP is not a fast

process (maybe 6 months). I wrote about AP on September 11, 2017. I also wrote

about trying to expedite a case with USCIS on January 29, 2020. Maybe those posts will

help. If you can get AP, and it is valid, you should not have a problem returning to the

US. However, if you returns to the country of persecution, that could impact the

asylum case and potentially cause you to lose the case. At a minimum, you would

need to explain why you returned and how you stayed safe (and get evidence about

that). If you have a case in Immigration Court, it is probably not possible to leave and

return. If that is the case, talk to a lawyer about what to do, but I know of no way to

travel and return for most people. Take care, Jason

R E P L YR E P L Y

JESUSJESUS

May 11, 2020

Thank you Jason for your enlightenment!

May God bless you for everything you have been doing for us so far.

R E P L YR E P L Y

YULIANYULIAN

May 9, 2020

Jason, I have been a follower of your blog. Although I have not visited it recently, it really

helped me a lot when I was applying for my asylum. I am glad to inform you that I became a

US citizen back in January. It has been an amazing journey from being an illegal immigrant to

!nally holding a US Passport. The journey was no means easy with waits, anxiety, denials

(followed by grants!). But overall when I look back it has been a very enriching roller coaster

experience of life where I learnt a lot of valuable lessons and made me a stronger person.

Thank you for all that you do, even for people like me who are not your clients and do not

pay you a dime. Best of luck to everyone- hang in there.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

Congratulations on !nally completing the journey! Thank you for letting us know, and I

wish you well in the United States. Take care, Jason

R E P L YR E P L Y

JIANJIAN

May 9, 2020

Hello Jason, I have waited my asylum interview since 2016 and still got nothing. But that not

the worst, the worst is I received an email from my attorney yesterday, in the email he said

he will not being an attorney anymore and have already closed his law o"ce. He is going to

terminate the contract and not present as my attorney anymore. I don’t have any idea of

what should I do now. Should I hire a new attorney? Or just waiting for the interview? And

how about the fee I have already paid? Can I ask some money back?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

It is generally a good idea to have an attorney – if you have already submitted your

documents for the case, you may still want to update the evidence and you need to

practice for the interview. Also, depending on the case, it is a good idea to have a

lawyer with you for the interview. Based on this, you may want to !nd another lawyer

if you can. As for the fees you paid, you may be entitled to a refund – when a client

pays the lawyer, the money goes into a “trust” account and then the lawyer earns it by

doing work. If the lawyer has not done enough work, he has not earned the money

and must return it. In practice, it is not easy to get money back, but you can ask about

this, and if you think the money was not earned, you can ask for an accounting of the

lawyer’s time (to see whether he actually earned the money). Take care, Jason

R E P L YR E P L Y

JIANJIAN

May 10, 2020

Thank you for your reply Jason, I still have some other questions. 1, How much

does it cost if I hire a new lawyer for doing the rest work?(My previous lawyer

said he will refund me only $300 where I paid him $4000 in total, but I don’t

think it’s enough to hire a new lawyer.) 2, Does lawyer being allowed attend the

interview? My previous lawyer said the interview only allowed asylum seeker

and interpreter attended. 3, Where is your o"ce? Do you take client from Los

Angeles? 4, Does your o"ce have any interpreter for some client who can speak

limit English?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

1 – Every lawyer is di#erent, so there is no way to answer this. Generally,

it depends how much work needs to be done, but remember that any

new lawyer need to learn the case, which takes time. 2 – Lawyers can

attend the interview – we do it all the time (well, before the shutdown,

anyway). 3 – I am in Washington, DC. I can do a case in LA, but it is going

to be more expensive, and it is probably not worth the money to $y me to

LA for an interview (though I can do it, if you really want). 4 – We do not

have interpreters, but you can use professionals or friends, though it is

best not to use close family members. Take care, Jason

R E P L YR E P L Y

ASYLE55ASYLE55

May 9, 2020

Hello Jason, i hope you are doing well, i have a question,My Individual Hearing date is on this

coming December, do you think it is going to be postponed cause this pandemic or no? if

closing court will be go on what would happen to cases?

Best,

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

I don’t know, but I expect things will be opening up by then – I hope. If it is postponed,

the court will give you a new date. Take care, Jason

R E P L YR E P L Y

ENRONN SIERRAENRONN SIERRA

May 8, 2020

So, I reached out to my lawyer about starting on my application for my Green Card. Well, its

gonna be $1,200. It looks like the waiver is too much work to get it. Might as well pay it and

get it over with.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

For what it’s worth, I think that is a reasonable fee (my o"ces charges $1500 for cases

where the asylee is seeking a GC). Take care, Jason

R E P L YR E P L Y

TOMMY WONDERTOMMY WONDER

May 8, 2020

Dear Jason! I’m an asylee. Still waiting for the interview. I lost my job a month ago due to

COVID-19. I’m running out of cash. I’ve never done that before but now I consider to apply

for unepoloyment. Do you think it can damage my case? Also I’d like to ask you, do you

accept a credit card like Discover for your job? Any extra fee for paying with credit? Best,

Tom

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

Unemployment would have no e#ect on an asylum case. However, not having a job

could potentially be an issue for other types of cases under the public charge rules – it

depends on the case. While being unemployed might be a n issue, collecting

unemployment should not a#ect a case. If you are asking about my o"ce and

payments, we do accept credit cards, and the company charges a 2.5% processing fee,

which we pass on to the clients. I am sure di#erent lawyers have di#erent practices

about this. Take care, Jason

R E P L YR E P L Y

SEEKERSEEKER

May 11, 2020

Hi Jason,

Can you please help me understand this. You said getting unemployment

bene!ts have no e#ects on a asylum case,however, not having a job could

potentially be an issue for other types of cases under the public charge rules.

Can you please explain how? As you have said before that public charge rule

isn’t applicable to the asylum seekers.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 11, 2020

The public charge rules do not apply to asylum seekers or asylees (or

people with a green card), and so the only way being unemployed might

a#ect you is if you are seeking a GC through some way other than asylum

– maybe through a family petition, for example. The public charge rules

are complicated, but you can learn more if you look at the form I-944 and

its instruction pages, available at http://www.uscis.gov. Take care, Jason

R E P L YR E P L Y

SEEKERSEEKER

May 11, 2020

Thank you so much.

MKMK

May 8, 2020

Hey Jason,

hope you’re doing well – with a lot of prayers for everyone to remain safe from all the chaos

caused by COVID-19. Thank you for your continuous support and care. i have a couple of

questions;

1. Second follow-up interviews common nowadays and if you could share some general

reasons?

2. Is it a positive sign or more inclined towards denial eventually?

3. Do AO investigate and ask questions related to applicants !nancial matters such resource

of income, bank account and tax returns etc? – or mainly asking for more explanation

/clari!cation or documents related to applicants political/religious asylum claim with

reference to the a"davit and documents submitted?

4. can an applicant’s lawyers enquire for reasons for the follow up interview to better

prepare his client and prepare relevant documents before the interview is conducted?

5. does USCIS investigates applicant’s tax returns, run credit checks etc if the applicant is in

states for more than 3-4 years?

thank you again and it will be great to get your feedback based on your experience.

best wishes

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

1 – In my experience, second asylum interviews are not all that common – maybe 10%

or less of my cases. There are many reasons, ranging from the asylum o"cer not

doing a great job or quiting before the case is done, to new evidence arising, etc. 2 – In

my experience, it does not seem to be a positive or a negative sign. 3 – I have not had

an AO ask about these things, at least not that I can remember. They tend to stick to

the facts related to the substance of the case or to general credibility. 4 – The lawyer

or applicant can ask, but usually, the o"cers will not give a reason beforehand. It is

best to prepare as if it is a !rst interview, and to review what happened at the prior

interview, since even if you know what the AO wants to ask, other issues could come

up. 5 – I am not sure what all the background checks entail, but it is best to assume

that they know everything and prepare accordingly. Take care, Jason

R E P L YR E P L Y

MKMK

May 10, 2020

Thank you Jason, for your valuable input. Stay blessed 

"

R E P L YR E P L Y

NOMADENOMADE

May 8, 2020

Dear Jason, I hope you are doing well!

I was granted asylum on February 2020, Now I am o#ered a job where I am required to

travel a lot to Europe and the Middle east ( except my home country of course) . I do not

have any criminal records in the US, do you think that it is risky to travel using a refugee

travel document before obtaining a green card? or can an asylee generally travel

successfully with RTD? Thank you so much !

R E P L YR E P L Y

YULIANYULIAN

May 9, 2020

My personal experience…I travelled twice with RTD (without green card), absolutely no

issues and no secondary inspection. I also traveled later after green card and re-entry

permit three more times. Asylees are allowed to travel freely with RTD, although if you

travel to home country USCIS may question your asylum claim so please be cautious if

planning on doing so. I have not traveled to home country for many years and I’m now

a US citizen. The reason is that it is really not safe for me to travel.

R E P L YR E P L Y

YULIANYULIAN

May 9, 2020

Also I forgot to mention that absence from US may delay your green card. If you

spend 3 months working out of the country you will have to wait 1 year 3

months after grant date to !le I-485.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 10, 2020

If you have a valid RTD, there should be no problem traveling and returning. However,

some countries will not accept the RTD in lieu of a passport, and so you need to try to

check that in advance. It is better not to use your passport, but if you do, you will need

to explain why you did that and this could cause the US government to look again at

your old asylum case (if the persecutors are terrorists, as opposed to your home

government, this is easier to explain). I have never heard of anyone having any major

problems because they used their passport, but it is best to avoid that if possible. Take

care, Jason

R E P L YR E P L Y

ASYLEE WITH RTDASYLEE WITH RTD

May 12, 2020

Hi!

I was granted asylum in 2018 and I have an RTD. I have traveled twice with it (to

Canada) and didn’t have big issues.

Here’s a tip: Get ready to explain that you have asylum, what a refugee travel

document is to almost anyone you encounter at the airports (check-in people,

security, border o"cers, even CBP o"cers). An RTD isn’t widely known and people will

ask what’s that.

My experience:

When I was returning from my !rst trip from Canada, the CBP o"cer made me wait,

talked to her supervisor, and gave a di#erent stamp (special stamp for asylees) than

regular.

Returning from my second trip, the CBP o"cer at Newark didn’t know what a Travel

Document is, I explained to him. He just said “I guess you’re good”, and put the regular

stamp.

Also, the check-in attendant for American Airlines denied my check-in because the

RTD “isn’t a US passport”. Then I asked for someone else to come and she processed

my check-in.

Good luck!

R E P L YR E P L Y

JAMIEJAMIE

May 12, 2020

ASYLEE WITH RTD, thank you for saying this. The people who travel with RTD are

either lying or just don’t want to tell what they actually experience. I know many

people who use RTD and they nearly always say the same thing you are saying.

They always talk about dreaded secondary inspections and how immigration

o"cers and airport workers don’t know what RTD is.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 13, 2020

I hear about this too – that CBP o"cers often have no idea what the RTD

is. Crazy. Take care, Jason

R E P L YR E P L Y

NOMADENOMADE

May 14, 2020

Thank you all for all your responses! such a great community here

that really helps, and thank you agian Mr.Jason

SUNGESUNGE

May 8, 2020

Hello!

My attorney received copy of our decision, and our case referred to the IJ in Arlington . My

attorney too his !rm can not handle case like ours . So I want you help us. I want to make an

appointment with you. Please give us your phone number we can contact with you .

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 8, 2020

The best way is email: JDzubow@DzubowLaw.com. I do not know if I will get to email

today, but I will respond as soon as I can. Take care, Jason

R E P L YR E P L Y

HOPEHOPE

May 7, 2020

Hello Jason how are you? something crossed my mind and I thought to ask you. has there

been a time where at an MCH a case was tossed out and asylum granted? is that even a

possibility?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 7, 2020

Technically, yes, but it is usually after there has been some substantive discussion of

the case previously – for example, maybe there was a prior Master or Individual

Hearing where the case was decided, and then for whatever reason, it was set to a

MCH for the Judge to issue an uncontested decisions. In short, it is possible, but I think

it would be very rare at a !rst MCH for DHS to agree to asylum and the Judge to grant

it. In any case, I think I have never seen that. Take care, Jason

R E P L YR E P L Y

SAMSAM

May 7, 2020

Hi Jason,

Do you think that with the USCIS o"ces closed now, o"cers will be working on already-

interviewed cases and that decisions will be issued faster for those cases ?

Thanks

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 7, 2020

You would think so, and to some extent, they clearly are working. In terms of getting

decisions out more quickly, maybe they are, but we have seen no evidence of that in

any of my cases. Take care, Jason

R E P L YR E P L Y

TINATINA

May 7, 2020

I know for sure that they are working on declining expedited request.

R E P L YR E P L Y

TINATINA

May 7, 2020

Expedite request

R E P L YR E P L Y

IVANIVAN

May 7, 2020

I can con!rm that. ZMI request for expedited interview denied on May 1st.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 7, 2020

On the plus side, I guess it is a sign of life at the asylum o"ces…

R E P L YR E P L Y

TINATINA

May 7, 2020

It was so polite I wondered if it was really from this administration.

My interpretation of the letter: Your medical issue is not considered

serious enough + if you die, oh well!

JASON DZUBOWJASON DZUBOW

May 8, 2020

The expedite process is pretty random, but of course, they really

cannot expedite any cases when they are closed, and so the timing

seems a little strange to me. Take care, Jason

SAMBODSAMBOD

May 7, 2020

Jason,

Interesting article! But, the irony is some alien are being su#ering and more traumatized

here in the US than where they actually persecuted from. The prolonged asylum processing,

separation from their children and loved ones for years, loneliness and hopelessness … is a

new chapter of trauma and stress. I wish the judges and o"cers has also this humanly

understanding.

Thanks,

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 7, 2020

I agree with this. I wrote something about it on January 9, 2018 if you are interested.

Take care, Jason

R E P L YR E P L Y

SAMBODSAMBOD

May 6, 2020

Jason,

Do you have any knowledge that uscis is still working on processing RTD(I131) ? Do they

adhere to the processing time posted in the web ? Even during these days ?

Thanks,

Sambod

R E P L YR E P L Y



JASON DZUBOWJASON DZUBOW

May 7, 2020

I do not know for sure, but we are – once in a while – receiving a decision from them,

so I think they are still working on forms (I do not know speci!cally about the I-131). As

to processing times, I never trusted them much anyway, and I doubt they are being

followed now. Take care, Jason

R E P L YR E P L Y

ASYLUMIST312ASYLUMIST312

May 7, 2020

Hi Sambod,

Sharing with you my timeline for I-131 Travel Passport.

Applied: January 2020

Approved and Received: April 2020

Hope this will help

R E P L YR E P L Y

WALKERWALKER

May 6, 2020

Hi,

If I would like to travel for not more than 10 to 15days to another country not the country I

am from or seeking asylum from. Will that be too long?

A lawyer is advising for me not to leave until there is a result. But he could do the AP for just

the asylum though it will be a risk since the !nal decision is stay pending that they may give

a bad decision why I am away for the 10 – 15days. It scare me after waiting for almost 4yrs

without travelling. Have this happen before? When given AP, Will they not accept the AP at

the airport upon return? Will they consider it as abandoning my case Even with an approved

15days AP from them? And if I do apply for the GC n don’t apply for AP for the GC, will they

say I abandon the GC Application for leaving for 10- 15days on AP for Asylum? What is your

experience?

I am really confuse n missed my kids my family a lot. I can’t go back to the country am from

cuz things has no longer the same anymore. Unpleasant. Please what do I do?

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 7, 2020

If you have valid AP, your asylum case is pending, and you do not travel to the country

of persecution, you should be !ne. If a negative decision is issued while you are gone,

there is some risk. I have not seen that happen, but one possibility is that you will be

stopped at the airport in the US and detained, and then will have to ask for asylum

there. I think that is not very likely, given the short trip, but it is a risk. Also, if you leave

from an airport overseas where the US does the inspection (for example, in Dubai, you

undergo US customs inspection before you board the $ight to the US), there is a

greater risk, as they can simply turn you away at the airport, so try to leave from an

airport where that does not happen. As to the question about the GC, I do not

understand what you are asking. If you have a pending GC application pending in the

US and you leave with AP, that could result in abandonment, but it probably depends

on the case you have. Take care, Jason

R E P L YR E P L Y

DESPERATEDESPERATE

May 6, 2020

Thank Jason for the post.

Do you think that inconsistencies can lead to a delay in issuing a decision or it is often one of

the reasons why most cases are referred to court? I am sick and tired of waiting. I have

asked the asylum o"ce having jurisdiction over my case to send it to court but they don’t

want to take an action after waiting for a decision for about years now

R E P L YR E P L Y

HOPEHOPE

May 6, 2020

Desperate, we are all in the same boat.

I have been waiting for my decision for 20 months now from Chicago Asylum O"ce

which have jurisdiction over my case.

I have been trying in vain to understand the di#erent reasons behind this delay, but

everyone is telling the same thing:Trump’s administration.

So why they don’t just send people to court instead of making them wait for a long

time in limbo.May God better Trump’s heart and give him feelings that most leaders

need to make the world a better to live.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

Delays existed long before Mr. Trump became President, and so I do not think

that is the reason (though his Administration’s general maliciousness and

incompetence has not helped matters). Take care, Jason

R E P L YR E P L Y

DESPERATEDESPERATE

May 8, 2020

Hey Hope,

We are both at the same o"ce. I have asked them to refer me to court since

they don’t want to issue any decision. It is very frustrating

R E P L YR E P L Y

HOPEHOPE

May 8, 2020

Desperate,

How long have you been waiting for?

After 2 years I will sue them.

I don’t care

R E P L YR E P L Y

DESPERATEDESPERATE

May 9, 2020

Hey Hope,

I have been waiting for nearly 4 years now

RIGHT ONRIGHT ON

May 10, 2020

Sue the cr@p out of them . I do too

JASON DZUBOWJASON DZUBOW

May 6, 2020

I doubt inconsistencies would cause much delay. I suppose it is possible, but generally,

they would be a basis to deny. If the inconsistencies are small, the o"cer might decide

to grant in spite of those issues. Either way, I doubt this is a major source of delay.

Usually, it is the security background check, but there can be other reasons – I wrote

about some on October 21, 2014. Take care, Jason

R E P L YR E P L Y

SDAKSDAK

May 6, 2020

Thank you for the interesting article. I feel, however, there is a con$ation here where a

!nding of non-credibility indicates, as you say, deception or lying. However, might !nding an

asylum seeker not credible not entail this kind of judgment? If an asylum seeker’s recounting

is incoherent or inconsistent, as you say it is likely to be, does that not mean that their

testimony may not be credible or reliable as a whole, not due to malice on the part of the

applicant, but because they are unable to give facts on which the trier of fact can safely base

a decision upon? This may be particularly true when there is an inconsistency with a

document or something unchanging.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

I think that is an issue the authors touch upon near the end, but it seems to me that

every witness needs to be evaluated in terms of consistency, but also in terms of any

issues that might a#ect memory (such as trauma). The more we know about how

memory works, and how it can be a#ected by trauma, the better. Take care, Jason

R E P L YR E P L Y

LARRY GOLLUBLARRY GOLLUB

May 6, 2020

Where were you when I needed you?

I spent the last ten years of my professional life in USCIS trying to teach new asylum and

refugee o"cers about credibility. I took over the Credibility portfolio just after passage of the

REAL ID Act in 2005 and when the decision was made to combine the training of asylum

o"cers and refugee o"cers in 2010, I was assigned to create a common lesson plan for

both programs based on their individual lesson modules. The actual !rst combined class

didn’t take place till late 2012, so I had plenty of time to work on the lesson module.

Fortunately as I began, a journal article was published in International Journal of Refugee

Law titled “Refugee Status Determinations and the Limits of Memory”, which I used to inform

the overall tone of the lesson plan. Cameron based her article mostly on research in

Cognitive Psychology and I dutifully gathered together all her sources and went through

them and followed up on their sources and eventually ended up with a conclusion that, as

lie detectors, human beings are crap. It seemed as though the best trained law enforcement

personnel were able to accurately detect deception about 60% of the time in clinical

experiments. The general populace had coin $ip odds. So we decided to try to change the

focus in the credibility lesson from detecting deception (a fools errand) to one of

determining if reasons for doubting credibility were legally su"cient. We set up a procedure

for the o"cers to follow, where they were to clearly identify what their credibility concern

was, explain it to the applicant and give opportunity to explain and then determine the

reasonableness of the explanation. That seemed the best we could do in terms of teaching.

While I found the cognitive psychology materials helpful, neuroscience is a bit more

substantial and having some hard science to back up the psychology would have been

helpful. In essence, the explanations of why human memory sucks would be more readily

accepted if there were some scienti!c explanation of why it sucks.

But I’ve been out of it for !ve years now and my contacts with my colleagues has been

su"cient for me to realize that they have probably completely rewritten all the materials I

labored over for two full years and probably tossed out the most useful stu#. Assuming

some sanity is restored to the world next year I am certain that they will be rewriting the

rewrites and it would be nice if the authors would reach out to the asylum training program

next year and see if they can help in the next major revisions in the Credibility training

materials.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

Thank you for the comment. I also feel like methods to detect lies are not very

e#ective (I did an article once called Credibility Determinations Are Not Credible).

Anyway, my sense is that the authors hope to continue this work and hope to involve

the government, should the government ever again be interested in facts and science.

Take care, Jason

R E P L YR E P L Y

WALKERWALKER

May 6, 2020

Hey,

I had my asylum interview since Aug 2019 no !nal result yet. Do you think its ok to travel

without a !nal result? Is it likely that my case will be granted or not? I just got a EAD renewal

for another 2yrs. Does that mean my case will not get a respond until the next 2yrs? Is it

possible that my case can be denial when I leave on a short visit ot travel outside the US?

What is is the possibility? Am really worry now. Its been 4 going to 5yrs since I applied.

Almost all who applied at the same time but from di#erent countries and cases got their

result from expediting. Like am the only on left under the lawyer who worked on my case.

Even though there are others she stay representing but new cases.

My lawyer made expedited request for me n no result, requested respond from the request

it says case pending with top management. I tried requesting the result myself through a

short letter, they give me the same respond.

Lastly with the virus situation do u think they can give result for cases like mine?

What you think? Or advice? Request to travel and return? Or forget traveling due to fear that

my case may be rejected when am gone and may not be allow back in the USA according to

the Lawyer.

Can I applied for another GC program why my case result is stay pending? Will that should

inconveniences in my asylum case Even though I am hoping to make all references to my

past asylum application?

And can I travel on the GC application travel document when I apply for it or asylum travel

document since its stay pending?

R E P L YR E P L Y

HOPEHOPE

May 6, 2020

Hello,Walker!

I am living a situation similar to yours. I would even say worse than yours. I have

waiting for a decision for 20 months now.I was wondering which should make your

decision?

Mine is Chicago Asylum O"ce.

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

There is no way to know when they will issue a decision, but things are very slow now,

so it is probably less likely to come soon (but you never know). I wrote about Advance

Parole on September 11, 2017 – maybe that would help. If you travel and get a

negative decision while you are gone, that could be a problem, and so if you must

travel, you should keep the trip short and realize that there is some risk. I expect you

will be able to get back on the plane to return (but be aware that in some airports, US

customs inspects you before you get on the plane, and so you could be refused

boarding), but you could potentially be detained upon arrival here. As for other paths

to a GC, maybe that is possible. I did a couple posts about that on August 2 and 28,

2018. Generally, if you are out of status now (aside from the pending asylum), you

cannot easily do it, but you could talk to a lawyer to be sure, as there are sometimes

exceptions to the general rule. Take care, Jason

R E P L YR E P L Y

ASYLUM SEEKERASYLUM SEEKER

May 6, 2020

Hello Jason,

I hope you are doing well. The above blog directly related to my asylum case.

My asylum case is denied due to inconsistency (credibility issue) that goes to the heart of the

my claim.

From your experience, can such material inconsistency be won in the court ? I want to assess

the likelihood of my asylum case being grant in the court.

Thank you for what you do to help asylum seekers like me

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

It is di"cult to say without knowing speci!cs, but the judge makes a new decision and

does not care what the asylum o"cer did. We have won many cases in court that were

denied at the asylum o"ce level. However, you need to identify the inconsistencies as

best you can, and then explain them (in your a"davit and hopefully with evidence).

The ICE attorney (the prosecutor) will probably have a copy of the asylum o"cer notes

and assessment and can use that to impeach your credibility. If you can get those

documents, it is helpful (we did a blog post about that on April 16, 2020), but it is not

always easy to get them, so at least try to write down whatever problems you think

you had at the asylum interview, so if you have an attorney, you can share that

information with the attorney. But in short, it is probably still possible to win in court,

but you need to do your best to deal with the prior inconsistencies. Take care, Jason

R E P L YR E P L Y

JESUSJESUS

May 6, 2020

Hello Jason,

Hope your doing good.

I know this pandemic feel like home sick everyone .

Jason I need your help , Last year I got my asylum granted on June 2019. And I know this year

June am eligible to apply I-485 , Now when I check my granted letter it mention two di#erent

dates so which one is correct, 1) On top of the paper it stamped June 07 2019 , and next 2)

it’s printed Notice Date – 06-05-2019.

Thanks for your help please.

W.John

R E P L YR E P L Y

JASON DZUBOWJASON DZUBOW

May 6, 2020

It is normally the date in the body of the letter. Do note that if you left the US for any

time during the last year, you have to wait extra time at the end. For example, if you

left for 2 weeks, you have to wait 1 year and 2 weeks before you !le for the GC. Take

care, Jason

R E P L YR E P L Y

ASYLEEASYLEE

May 6, 2020

Amazing, thanks.

R E P L YR E P L Y

WRITE A COMMENTWRITE A COMMENT

Your name (required) Your e-mail (required)

Your comment (required)
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ON COMMON SENSE AND THE
EVALUATION OF WITNESS CREDIBILITY

Steven I. Friedland*

The common law's dependence on the common sense of ju-
rors for determining witness credibility has been the subject of
widespread criticism in the psychological literature. The author
examines this criticism and the effect that admitting expert tes-
timony or providing special jury instructions about witness
credibility would have on the American judicial system. He
concludes that the traditional approach which excludes expert
testimony and special instructions should persist except in cer-
tain narrowly defined circumstances. The author proposes a
new rule of evidence that defines those circumstances.

"If there is ever devised a psychological test for the valua-
tion of witnesses, the law will run to meet it."'

IN THE AMERICAN criminal justice system, the jury2 evalu-

* Associate Professor of Law, Nova University Center for the Study of Law; B.A.,
State University of New York at Binghamton (1978); J.D., Harvard Law School (1981).

I wish to extend special thanks to Gayle Coleman and Brent Moody for their assis-
tance in the preparation of this Article and to Tony Chase, Michael Flynn, Kerri Barsh,
Joel Mintz, Michael Shames, Brian Cutler, Lilly Levi and Randolph Braccialarghe for
their useful comments on earlier drafts.

1. 3A J. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 875 n.1 (rev. ed.
1970).

2. Criminal trials are jury trials, except when (1) the defendant knowingly and vol-
untarily waives his sixth-amendment right to a jury, e.g., Singleton v. State, 288 Ala. 519,
262 So. 2d 768 (1971) (With the consent of the State and the court, the defendant,
charged with a noncapital felony, may waive a jury trial, enter a plea of not guilty, and be
tried by a circuit judge without a jury.); State v. Long, 408 So. 2d 1221 (La. 1982) (When
a defendant was personally informed by the court of his right to a jury trial and the judge
accepted the defendant's waiver, the waiver was made knowingly and voluntarily and,
therefore, was operative), or (2) the maximum sentence for the charge is six months or
less, e.g., Landry v. Hoepfner, 840 F.2d 1201 (5th Cir. 1988) (The United States Constitu-
tion does not require a right of trial by jury for "petty offenses."); Brookens v. Committee
on Unauth. Practice of Law, 538 A.2d 1120 (D.C. 1988) (The right to a jury trial in
contempt proceedings is limited to those cases resulting in imprisonment for more than six
months.).
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ates witness credibility. s Whether the witness is an eyewitness to
an alleged robbery,4 an expert on accounting procedures, 5 or a
complainant in a sexual abuse case," jurors must determine if they
believe the witness. Jurors are expected to make credibility deci-
sions based on their common sense, which is also termed intuition7

or experience.8 This concept of common sense is considered essen-
tial to the jury's task. When jurors exercise their common sense in
evaluating a witness' testimony, a full and fair credibility determi-
nation is presumed to follow.9 Special assistance from a judge or
expert, therefore, would be superfluous'0 and invade the exclusive
province of the jury."

In recent years, the accuracy of common sense credibility as-
sessments by jurors has been the subject of considerable scrutiny.
First, the Supreme Court of the United States acknowledged that

3. E.g., State v. Myers, 382 N.W.2d 91 (Iowa 1986); Commonwealth v. O'Sears,
466 Pa. 224, 352 A.2d 30 (1976).

It is the judge's task, however, to rule on witness competency. E.g., FED. R. EvID.
104(a). In federal courts, "[e]very person is competent to be a witness except as otherwise
provided in [the Federal Rules of Evidence]." FED. R. EvID. 601. In many state courts, the
judge may exclude witnesses, such as children or the mentally impaired, as incompetent
under certain circumstances. See, e.g., State v. Struss, 404 N.W.2d 811, 814 (Minn. Ct.
App. 1987) (defining the circumstances in which a court may find a child under ten years
of age incompetent to testify as when a child "lacks capacity to remember or to relate
truthfully facts respecting which [he is] examined").

4. E.g., Walker v. Engle, 703 F.2d 959 (6th Cir. 1983); People v. Davis, 144
A.D.2d 379, 533 N.Y.S.2d 965 (1988); State v. Brown, 549 A.2d 1373 (R.I. 1988).

5. E.g., United States v. Black, 644 F.2d 445 (5th Cir. 1981); Patterson v. Com-
monwealth, 3 Va. App. 1, 348 S.E.2d 285 (1986).

6. E.g., State v. Myers, 382 N.W.2d 91 (Iowa 1986).
7. E.g., Kaplan, Decision Theory and the Factfinding Process, 20 STAN. L. REV.

1065, 1091 (1968) (concluding that the use of statistical decision theory to determine wit-
ness credibility would be unbearably complicated if it was not left to a "factfinding body
that could reach intuitive judgments based at least in part on its own experience").

8. E.g., Barnes v. United States, 412 U.S. 837 (1973) (The jury could use its com-
mon sense and experience in deciding that the defendant knew he had possession of stolen
property.).

9. See Commonwealth v. Francis, 390 Mass. 89, 453 N.E.2d 1204 (1983) (Jurors'
common sense enables them to fully and fairly assess eyewitness testimony without the aid
of expert testimony on memory functions.).

10. Cross-examination by counsel, argument from counsel and observations of the
witness' demeanor are considered sufficient to enable jurors to make an accurate assess-
ment of a witness' credibility. Id.

11. E.g., State v. Kim, 64 Haw. 598, 602, 645 P.2d 1330, 1334 (1982); State v.
Kekaualua, 50 Haw. 130, 132, 433 P.2d 131, 133 (1967); State v. Brodniak, 221 Mont.
212, 222, 718 P.2d 322, 329 (1986); Lessard v. State, 719 P.2d 227, 233 (Wyo. 1986);
State v. Correra, 430 A.2d 1251, 1255 (R.I. 1981); United States v. Samara, 643 F.2d
701, 705 (10th Cir. 1981) (quoting United States v. Ward, 169 F.2d 460, 462 (3d Cir.
1948)).

[Vol. 40:165
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eyewitness identification testimony may mislead the jury. Conse-
quently, the Court shaped legal rules for line-ups and other identi-
fication procedures to minimize prejudice.12 Second, key witnesses
who recanted their testimony publicly after the conclusion of the
trials in which they testified have received considerable public-
ity.13 Finally, mounting empirical data from psychological studies
suggest that lay persons such as jurors inadequately evaluate the
testimony of others."' These psychological studies, in effect, sug-
gest that common sense is a myth.

The growing awareness of the alleged inaccuracy of juror
credibility assessments based exclusively on common sense has led
lawyers to make proffers of expert psychological testimony15 and
ask for special jury instructions 16 concerning witness credibility.
These proffers have occurred predominantly in criminal cases in-
volving such issues as the battered woman's syndrome7 and the

12. E.g., Manson v. Braithwaite, 432 U.S. 98 (1977) (Identification testimony is ad-
missible only if it is reliable as determined by various, enumerated factors.); United States
v. Wade, 388 U.S. 218, 228-29 (1967) (A criminal defendant is entitled to counsel at a
post-indictment line-up because, inter alia, "the vagaries of eyewitness identification are
well known; the annals of criminal law are rife with instances of mistaken identification.").

13. E.g., Frank v. State, 142 Ga. 617, 83 S.E. 233 (1914) (involving the recantation
of testimony almost 50 years after the trial); State v. Dotson, 163 Ill. App. 3d 419, 516
N.E.2d 718 (1987) (involving the celebrated 1985 recantation of purported rape victim
Kathleen Coswell Webb, six years after trial).

14. Greer, Anything But the Truth? The Reliability of Testimony in Criminal Tri-
als, 11 BRIT. J. CRIMINOLOGY 131, 133-35 (1971) (discussing several studies by legal
scholars which demonstrate the inaccuracy of juries in evaluating eyewitness testimony).

15. The subject matter of the testimony usually concerns testimonial capacities:
memory, perception, and narration. See generally Brigham, The Accuracy of Eyewitness
Evidence: How Do Attorneys See It?, 55 FLA. B.J. 714, 720-21 (1981) (suggesting use of
expert witnesses on the accuracy of eyewitness testimony would help jurors focus on factors
found critically important in making a correct identification).

This testimony focuses most often on the selectivity of perception, cross-racial effects
on identification, the lack of correlation between a witness' level of confidence and the
reliability of her identification, and the effect of repeated viewings. E.g., People v. Brooks,
128 Misc. 2d 608, 610, 490 N.Y.S.2d 692, 694-95 (West. Cty. Ct. 1985) ("[A]dmission of
the proffered testimony, when limited to an explication of the factors which studies have
shown are relevant to making a reliable identification, is proper expert testimony and will
enhance the ability of the jury to reach its decision in this case.").

Some psychologists have been retained in a considerable number of cases. E.g. United
States v. Smith, 736 F.2d 1103, 1106 (6th Cir. 1984) ("Dr. Fulero and another expert in
the field, Dr. Loftus, have appeared as experts in over 60 criminal cases.").

16. E.g., United States v. Telfaire, 469 F.2d 552, 558-59 (D.C. Cir. 1972) (contain-
ing sample jury instructions).

17. E.g., State v. Kelly, 97 N.J. 178, 478 A.2d 364 (1984) (Trial court held to have
improperly excluded expert testimony offered to prove the state of mind of the defendant
claiming the battered woman's syndrome as a defense to her murder charge.).

1989-90]
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unreliability of eyewitnesses, 8 although experts who would testify
simply about "memory" have also been offered as witnesses.' 9

Most courts have rejected the proffered testimony and instruc-
tions.20 Such rejection is not surprising, since the use of psycholog-
ical data runs counter to the traditional view that the jurors' com-
mon sense is the only mechanism necessary for assessing
credibility. In a small but growing minority of jurisdictions, how-
ever, courts have permitted expert psychological witnesses or used
special jury instructions to educate jurors about the evaluation of
credibility, and control their discretion in credibility matters."

The reasons courts use to support the admission or exclusion
of psychological data vary considerably. 2 Instead of establishing a
stable and acceptable relationship between intuitive and empiri-
cally assisted credibility evaluations, the judicial response has

18. E.g., United States v. Downing, 753 F.2d 1224 (3d Cir. 1985) (Court held that
expert testimony concerning the unreliability of eyewitnesses should be allowed when meet-
ing standard of Fed. R. Evid. § 702. Eyewitnesses are subject to: diminishing memory of
the facts; inaccuracy of perception and the distortion of one's subsequent recall due to
stress; incorporating inaccurate information gathered after the event; "unconscious trans-
fer" of visualization of defendant resulting in an incorrect identification in a line-up; unreli-
ability of cross-racial identification; and inaccurate identification due to lighting, distance,
and duration.); State v. Chapple, 135 Ariz. 281, 660 P.2d 1208 (1983) (The court held
that expert testimony regarding unreliability of eyewitness should have been admitted
where eyewitnesses identified defendant in a photo lineup over one year after the event
occurred, recognizing the following factors in assessing the accuracy of identification: di-
minishing memory of the facts; the effect of stress upon perception; "unconscious transfer";
the assimilation of post-event information; and, the question of confidence and its relation-
ship to accuracy.); see generally Loftus & Schneider, Behold With Strange Surprise: Judi-
cial Reactions To Expert Testimony Concerning Eyewitness Reliability, 56 UMKC L.
REV. 1 (1987) (examining the contradictions and conflicts involved in the admissibility of
expert testimony for the unreliability of eyewitness testimony, and supporting the use of
expert testimony in this area given the recent scientific advances and courts' new under-
standing of the psychological principles of such testimony).

19. E.g., United States v. Affleck, 776 F.2d 1451, 1458 (10th Cir. 1985) (The trial
court in a securities fraud case properly excluded expert testimony about the defendant's
memory on the ground that an untrained layman could intelligently evaluate the evidence
without expert assistance.). For a discussion of the Affieck case, see infra text accompany-
ing notes 148-51.

20. E.g., United States v. Christophe, 833 F.2d 1296 (9th Cir. 1987) (jurors are
aware of the problems of eyewitness identification); Affleck, 776 F.2d 1451 (testimony of
"memory" expert not admitted because jurors understand that witnesses forget); United
States v. Fischer, 587 F.2d 365 (7th Cir. 1978), cert. denied, 439 U.S. 1132 (1979) (work
in the field of ethnic eyewitness identification still inadequate, thus it does not qualify as
specialized knowledge).

21. For further discussion of the use of expert testimony about credibility, see In-
gulli, Trial By Jury: Reflections On Witness Credibility, Expert Testimony, and Recanta-
tion, 20 VAL. U.L. REv. 145 (1986).

22. Infra section III, pp. 188-209.

[Vol. 40:165
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added to the long-standing controversy about the role of social sci-
ence in the trial system.

This Article explores the tension between common sense-
based and empirical evaluations of credibility. While the subject
of the paper is the relationship between common sense and the
empirical psychological approach generally, this Article uses the
most common manifestation of this empiricism, expert psychologi-
cal testimony, as representative of the empirical approach.

One of the most common arguments advanced in favor of ex-
cluding psychological experts and their data is that such evidence
lacks utility. The expert allegedly reiterates what the jury already
knows intuitively, and the existence of traditional safeguards, such
as cross-examination, renders assistance to the jurors unnecessary.
In addition, the evidence arguably creates unfair prejudice due to
the unreliability of the data, its manner of communication, or the
inability of the jury to evaluate it properly.

The Article's central thesis is that these doctrinal evidentiary
arguments, although strong, are inadequate in resolving whether
such evidence should be admitted. An alternative analytical ap-
proach, therefore, is necessary. Under this approach it becomes
apparent that expert psychological assistance, while possibly pro-
moting more accurate results, undermines the jury function of
community representation. As a general rule, therefore, it must be
excluded. The Article further concludes, however, that when a
credibility assessment is central to the outcome of the case and
corroborative evidence is largely or entirely lacking, psychological
data should be admitted to further the policy of protecting the
criminal defendant's presumption of innocence.

Section I discusses the basic concepts underlying the jury
function generally, with emphasis on the criminal jury system,23

credibility, and common sense. Section II describes the psycholo-
gists' critique of the traditional approach to credibility assessment.
Section III examines how federal and state courts have treated the
admissibility of empirical assistance to credibility evaluations and
suggests that the rationales used for both the inclusion and exclu-
sion of such expert testimony are unpersuasive and indeterminate.
Section IV then explains that because of the inadequacy of the

23. Although the analysis in this paper is applicable to both civil and criminal cases,
the focus will be on criminal matters because they raise significant constitutional and pol-
icy considerations that best reveal the difficulty of creating a coherent framework for evalu-
ating witness credibility.

1989-90]
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evidentiary doctrinal analysis, a different critique, based on policy
considerations, is necessary to evaluate the propriety of assisting
the jury on credibility questions. This alternative critique reverses
the roles that common sense and empirically assisted credibility
evaluations play today in the courts. Finally, in Section V, the
Article offers a codification of its conclusions, embodied in a rule
of evidence specifically designed to deal with common sense and
psychological testimony on credibility assessments.

I. COMMON SENSE AND THE JURY FUNCTION

The jury system is the backbone of the American criminal
process. In Duncan v. Louisiana,24 Justice White noted that:

A right to jury trial is granted to criminal defendants in order to
prevent oppression by the Government. . . . The deep commit-
ment of the Nation to the right of jury trial in serious criminal
cases as a defense against arbitrary law enforcement qualifies
for protection under the Due Process Clause of the Fourteenth
Amendment .... 15

The Court concluded that trial by jury in serious criminal cases26

is a fundamental part of the American system of justice.27

24. 391 U.S. 145 (1968).
25. Id. at 155-56. Justice White, however, further noted: "Of course jury trial has

'its weaknesses and the potential of misuse.'" Id. at 156 (quoting Singer v. United States,
380 U.S. 24, 35 (1965)). He also remarked that: "We are aware of the long debate, espe-
cially in this century, among those who write about the administration of justice, as to the
wisdom of permitting untrained laymen to determine the facts in civil and criminal pro-
ceedings." Id. at 156-57. Justice White then noted that the debate about the jury system is
stronger in the context of civil juries as compared to criminal juries. Id. at 157.

26. Id. at 157-58. Later cases have held that the right to a jury trial exists for all
felony cases as well as misdemeanor cases in which the defendant could receive a prison
sentence of more than six months. E.g., Baldwin v. New York, 399 U.S. 66, 69 (1969)
(defining a nonpetty, jury-triable offense as a case "where imprisonment for more than six
months is authorized").

27. But see Duncan, 391 U.S. at 172 (Harlan, J., dissenting) (arguing that the trial
by jury is not so fundamental that it should be incorporated pursuant to the 14th amend-
ment of the Constitution.). Justice Harlan reasoned that flexibility is warranted because of
variations in local conditions, as in the size of the caseload and the ease of summoning
jurors, and because other trial conditions concerning fairness also play a great role in the
way a trial system should be structured. Id. at 193. Justice Harlan concluded, therefore,
that the incorporation doctrine would be more of a straitjacket to the states if applied to
jury trials than anything else. Id. at 175-76. Safeguards are available, he suggested, in the
form of the political process and resort to the courts, to protect the fairness of trials. Id. at
193. He concluded that by requiring jury trials, the "Court has chosen to impose upon
every State one means of trying criminal cases; it is a good means, but is not the only fair
means, and it is not demonstrably better than the alternatives States might devise." Id.

[Vol. 40:165
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This Section discusses the goals of the jury system, with em-
phasis on criminal cases. It also explores the meaning of credibil-
ity and common sense.

A. Objectives of the Jury System

1. Truth-finding

The American criminal justice system is often viewed primar-
ily as a quest for truth.28 The adversarial design of the system, in
which opposing parties "fight" each other on questions of law and
fact, is believed to promote the discovery of truth. 9 The jury's
role is to weigh the evidence and arguments presented by the com-
batants and thereby reach the truth.

The rules of evidence, in large part, are designed to further
the truth-seeking end of the criminal justice system. The admissi-
bility of only relevant evidence maximizes the opportunity for ju-
rors to determine accurately what happened.30 The cross-examina-
tion of witnesses further ensures that jurors develop an accurate
picture.31 The admissibility of expert testimony that explains other
evidence or provides additional information is also designed to as-
sist the jury in achieving an accurate determination of the facts.3 2

The jury verdict is generally considered to be "a statement
about what happened.13 3 In essence, the verdict is treated as "a

28. As one commentator has stated:
The men who compose our trial courts, judges and juries, in each law-suit con-
duct an intelligent inquiry into all the practically available evidence, in order to
ascertain, as near as may be, the truth about the facts of that suit. . . . Such a
method can yield no more than a guess, nevertheless an educated guess.

J. FRANK, COURTS ON TRIAL, MYTH AND REALITY IN AMERICAN JUSTICE 80 (1949); Nes-
son, The Evidence or the Event? On Judicial Proof and the Acceptability of Verdicts, 98
HARV. L. REV. 1357, 1360 (1985) ("A trial is ostensibly structured as a truth-seeking
process concerned with justice for the parties.").

29. J. FRANK, supra note 28, at 80 ("Many lawyers maintain that the 'fight' theory
and the 'truth' theory coincide. They think that the best way for a court to discover the
facts in a suit is to have each side strive as hard as it can, in a keenly partisan spirit

30. See FED. R. EvID. 402 (All relevant evidence is admissible unless excluded by
another law.).

31. See Delaware v. Arsdall, 475 U.S. 673 (1986) (The defendant's right to cross-
examine witnesses is protected by the Confrontation Clause of the sixth amendment, al-
though failure to permit cross-examination may be harmless error.). FED. R. EvID. 611 (b)
(assuming a right of cross-examination, but limiting it to "the subject matter of the direct
examination and matters affecting the credibility of the witness").

32. See FED. R. EVID. 702.
33. Nesson, supra note 28, at 1358 (the object of a verdict is to state a conclusion

about a past event rather than a conclusion about the evidence.).
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surrogate for discoverable truth. 34 While it may be impossible for
a jury to reconstruct prior events with complete accuracy, the law
acknowledges its confidence in the jury's evaluations by using non-
quantifiable standards of proof such as "beyond a reasonable
doubt." 5

2. Dispute Resolution

The jury system also attempts to resolve disputes and provide
finality, whether or not the actual truth has been discovered.
Thus, when the parties agree to the disposition of any matter, no
truth is sought with respect to that issue and the system is spared
an exhaustive and time-consuming search for relevant evidence. In
many disputes, moreover, the facts are simply not available. In
such cases, burdens of persuasion and production declare the win-
ner regardless of the lack of evidence. Statutes of limitations and
rules excluding evidence that causes undue delay or constitutes a
waste of time also serve the dispute resolution goal. 6

3. Representation-Reinforcement

To a large degree, the jury is a symbol of democratic ideals.
A representative jury symbolizes "[t]he common meaning of de-
mocracy, [which] is 'government or rule by the people, either di-
rectly or through elected representatives.' . . . [This] concept of
democracy . . . refers to a method of governing that specifies who
rules, or, in other words, who decides what values will control the

34. Id. at 1363-64 n.21.
35. The 'beyond a reasonable doubt standard' is not quantifiable. A sample jury in-

struction is illustrative:
A reasonable doubt is not a possible doubt, a speculative, imaginary or

forced doubt. Such a doubt must not influence you to return a verdict of not
guilty if you have an abiding conviction of guilt. On the other hand, if, after
carefully considering, comparing and weighing all the evidence, there is not an
abiding conviction of guilt, or, if, having a conviction, it is one which is not
stable but one which wavers and vacillates, then the case is not proved beyond
every reasonable doubt and you must find the defendant not guilty because the
doubt is reasonable. It is to the evidence introduced upon this trial, and to it
alone, that you are to look for that proof. A reasonable doubt as to the guilt of
the defendant may arise from the evidence, conflict in the evidence or the lack of
evidence . . ..

FLORIDA SUPREME COURT, COMMITTEE ON STANDARD JURY INSTRUCTIONS IN CRIMINAL
CASES, FLORIDA STANDARD JURY INSTRUCTIONS IN CRIMINAL CASES § 2.03 (1981).

36. See, e.g., FED. R. EVID. 403 (excluding relevant evidence when probative value is
substantially outweighed by considerations of undue delay and wasted time).
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resolution of disputes. ' 37 The jury's representativeness is assured
by the constitutional requirement that the jury contain a cross-
section of the community in which the trial is held.38 Thus, the
trial result obtains validity not only because it defines the truth
and resolves a dispute, but also because it is reinforced by the
presumptive approval of the community. The jury system thereby
generates confidence and trust in the criminal justice system as a
whole.

Acting with the putative approval of the community, the jury
that returns a guilty verdict determines that the defendant merits
moral condemnation for his actions. Thus, the jury acts both as
moralist and as fact-finder. "Moralists . . . purport to help courts
make difficult moral choices by offering unadorned edicts on the
goodness or badness of persons, acts, or rules of law." 3

The jury as moralist is reflected in the jury's power to "nul-
lify" the evidence before it. As one commentator noted:

Under this doctrine the jury is expected to inject community
values into its verdict even in derogation of the law created by
legislature and described by the judge in instructions. This view
of nullification prevailed at the time the United States Constitu-
tion was adopted. The Founding Fathers knew that, absent jury
nullification, judicial tyranny not only was a possibility, but was
a reality in the colonial experience. Although scholars continue
to debate the historical and policy justifications for jury nullifi-
cation, there can be no doubt that American juries exercise that
power. Many established trial procedures insulate from judicial
review all but a few of the most egregious examples of jury law-
making." 40

37. Gold, Covert Advocacy: Reflections on the Use of Psychological Persuasion
Techniques in the Courtroom, 65 N.C.L. REV. 481, 498-99 (1987) (citation omitted).

38. The sixth amendment requires that juries be impartial. "In all criminal prosecu-
tions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury

. " U.S. CoNsT. amend. VI. Courts have interpreted the sixth amendment's right of
impartiality to require a cross-section of the population on juries. Taylor v. Louisiana, 419
U.S. 522, 530 (1975) (The Court concluded that juries are to include women and accepted
"the fair-cross-section requirement as fundamental to the jury trial guaranteed by the
Sixth Amendment and [we] are convinced that the requirement has solid foundation.");
Akins v. Texas, 325 U.S. 398 (1945) (juries to include people regardless of their race); see
also Gold, supra note 37, at 499 ("In theory, the jury is composed of individuals reflecting
a representative cross-section of the people living in the community in which the case
arises.").

39. Delgado & McAllen, The Moralist as Expert Witness, 62 B.U.L. REv. 869, 872
(1982).

40. Gold, supra note 37, at 498-500.
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Actual public confidence in and acceptance of the jury's verdict
are vital to the judicial system.4 1 The truth-serving, dispute resolu-
tion and representation-reinforcement functions of the jury all
contribute to public approval. If a criminal conviction is to serve a
cathartic function for the community, the guilty verdict must gen-
erally receive actual community support.42 Similarly, in civil
cases, there can be no finality or enforcement of decisions without
the public's approval.

Most of the jury's work is shielded from public view in order
to promote community approval.43 The secrecy of jury delibera-
tions, for example, minimizes public scrutiny of the jury function.
It insulates verdicts from criticism by protecting the jury's analy-
sis and rationale. The jury verdict, moreover, is a general one,
without any stated explanation for the decision. This generality
further protects the jury's decision from reproach or second-
guessing.

B. Credibility
Credibility is the value a jury will place on a witness' testi-

mony. A credibility assessment depends on the perceived accuracy
and truthfulness of the testimony. Jurors must evaluate the credi-
bility of all witnesses, including eyewitnesses, expert witnesses (i.e.
medical doctors), children, and even nontestifying witnesses whose
hearsay statements are properly introduced for the jury's
consideration.

For the purposes of this Article, "credibility" includes jury
evaluations of a witness' demeanor, perception, memory, narration
and sincerity. "Testimony on credibility" embraces comments that
are directed specifically at another witness' accuracy or veracity
as well as comments that implicitly corroborate or undermine the
other witness' accuracy or veracity. Testimony about the rape
trauma and battered person syndromes are based on psychological
assessments of others and fall within the definition of credibility
testimony.44 Testimony about the premenstrual stress syndrome,

41. Nesson, supra note 28, at 1363, 1367 (acceptance of jury verdict as a statement
about a past event required to believe that consequent punishment is justified).

42. Such catharsis is considered necessary on a psychoanalytic level to prevent the
community from falling prey to vigilantism. See 0. RANK, MODERN EDUCATION 12
(1932).

43. See Nesson, supra note 28, at 1365-69.
44. On the admissibility of psychological expert testimony in rape trauma syndrome

cases, see Massaro, Experts, Psychology. Credibility and Rape: The Rape Trauma Syn-
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however, a primarily physiological and not psychological state,
does not fall within the definition. 5

Most expert psychological testimony about credibility touches
the credibility of particular witnesses only indirectly.46 Indirect
psychological testimony on credibility takes several forms. Experts
may refer to specific characteristics or behavioral responses com-
mon to a group of individuals such as battered children or eyewit-
nesses. These behavioral patterns may have been discovered
through observing or working with the group studied, or through
clinical studies.

Testimony may also cover a particular scientific syndrome
that describes and explains certain behavioral responses, such as
the rape trauma syndrome or battered woman's syndrome.4 Such
testimony often includes a general exposition of psychological or
other principles that combine to form the syndrome. Occasionally,
an expert may testify directly on a witness' actions, as when an
expert is called to explain the actions of a defendant who claims
the battered woman's defense.48 The common thread to all expert
testimony, direct or indirect, however, is that it is introduced to
enable jurors to better understand and evaluate the motives or be-
havior of a witness. 49 Of course, even testimony that is indirect
and general is not necessarily objective. General testimony is still

drome and Implications for Expert Psychological Testimony, 69 MINN L. REv. 395
(1985); Note, Checking the Allure of Increased Conviction Rates: The Admissibility of
Expert Testimony On Rape Trauma Syndrome in Criminal Proceedings, 70 VA. L. REv.
1657 (1984) [hereinafter VIRGINIA Note]. On the admissibility of psychological expert tes-
timony to aid the jury in determining the credibility 9f a self-defense plea in battered child
syndrome cases, see Hicks, Admissibility of Expert Testimony on the Psychology of the
Battered Child, 11 LAw & PSYCHOLOGY REv. 103 (1987).

45. For a discussion of why expert testimony should be admitted to substantiate a
defense of premenstrual stress syndrome in criminal cases, see Note, Premenstrual Stress
Syndrome as a Defense in Criminal Cases, 1983 DUKE L.J. 176 (1983).

46. See, e.g., United States v. Hiss, 88 F. Supp. 559 (S.D.N.Y.), affd, 185 F.2d 822
(2d Cir. 1950), cert. denied, 340 U.S. 948 (1951) (psychiatric testimony to impeach the
credibility of the government's key witness in a perjury trial held admissible). For a de-
tailed discussion of the case, see A. WEINSTEIN, PERJURY AND THE HISS-CHAMBERS CASE
(1978).

47. See supra notes 17 and 44.
48. See supra note 17.
49. Expert testimony on credibility is not always used, however. In one case, for

example, the prosecutor for the state elicited the testimony of several witnesses that de-
fendant Richardson lacked remorse in the hours after he had killed his seven children by
poisoning them. This testimony seemed especially damaging. The defense called no medical
experts who might have testified that lack of remorse was a normal reaction. Flowers &
Gallagher, Poisoned Justice, Miami Herald, Dec. 11, 1988 (Tropic), at 21, col. 2.
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used to bolster or diminish the jurors' opinions about the credibil-
ity of one or more witnesses.

C. Common Sense

Attempts to define common sense with precision have proven
futile.50 The continued survival of the notion of common sense
may be due to the fact that a precise definition is neither needed
nor available. If common sense is used to assess credibility be-
cause jurors are responsible for determining guilt and innocence
on behalf of the community, the concept of common sense is sy-
nonymous with "the average community viewpoint." Common
sense embraces, therefore, the broad disparity of experiences and
approaches to credibility that may exist in a representative cross-
section of the community. Such a concept defies simple definition.

There are two possible justifications for the judicial system's
reliance on the jurors' common sense to determine credibility.
First, on a practical level, jurors, as mature citizens, can be ex-
pected to have made many credibility assessments in the contexts
of their jobs, social relationships, formal education and other as-
pects of everyday life. Second, on a normative level, reliance on
common sense enhances the representation-reinforcement goal of
the jury system. Because the jurors represent a cross-section of the
community,51 their common sense is representative of the morals,
values and experience of the community. Thus, the use of common
sense ensures democratic verdicts and enhances the perceived and
actual fairness of the judicial system.

1. Applying Common Sense

To assess the credibility of a witness, jurors apply their com-
mon sense in different ways. One method is the use of analogy. A
juror may compare the statements of the witness to the juror's
own experiences or education. The witness may testify, for exam-
ple, that it took a certain amount of time to walk a city block. The
juror may compare that statement with her own experience of
walking city blocks. A juror may also compare the characteristics

50. For example, common sense has been defined as "[tihe endowment of natural
intelligence possessed by rational beings; ordinary, normal or average understanding; the
plain wisdom which is everyone's inheritance." 3 THE OXFORD ENGLISH DICTIONARY 573
(2d ed. 1989). This definition does not shed much light on the subject.

51. Supra note 38 and accompanying text.
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of the particular witness to what he believes is typical of a person
in the witness' situation. Thus, a witness who testifies about a per-
sonal tragedy may be judged against the reaction expected of an
individual who has suffered that or similar harm.

Similarly, a juror's education, in the form of information re-
ceived from others, may provide a basis for comparison. The juror
may measure what the witness says against information the juror
has received from books, television, friends, teachers or others.

Jurors may also focus on a witness' demeanor in making com-
parisons. Demeanor may consist of nonverbal cues such as body
language, manner of dress, accent, manner of speech, or other in-
tangibles. 2 The juror may form subjective impressions about the
witness' veracity from observation of his demeanor while
testifying.5

The use of common sense to assess credibility may require,
however, no analogy whatsoever.54 Jurors are not required to use
their common sense in any particular form or manner. Thus, the
application of common sense to credibility may be an instinct, a
hunch or an unarticulable gut reaction.

2. The Scope of Common Sense
The scope of the jurors' common sense is determined by the

court. Courts have drawn the parameters broadly, although they
have imposed various limitations. If a court decides that a credi-
bility issue lies outside the realm of common experience, assis-
tance in the form of expert testimony or special jury instructions
may be permissible.5

52. See Ingulli, supra note 21, at 147.
53. Id.; see also Delaware V. Fernsterer, 474 U.S. 15, 20 (1985) (Even when a wit-

ness cannot recall the basis of his opinion, the factfinder can assess the witness' demeanor.).
54. Cf. C. NORRIs, DERRIDA 49 (1987) (Where a mimic performance had no prior

model, "then there is simply no appealing to a concept. . . that would always point back
to a truth or reality beyond the mere play of textual inscription.").

55. "The decision of whether or not to admit expert testimony respecting credibility
will, of course, rest in the discretion of the trial court and will not be overturned on appeal
unless it is manifestly erroneous or a clear abuse of discretion." State v. Kim, 64 Haw. 598,
607, 645 P.2d 1330, 1338 (1982). Moreover,

[e]xpert testimony respecting witness credibility is not, of course, appropriate to
all situations. In most cases, the common experience of the jury should suffice as
a basis for assessments of credibility. In such cases, even though an expert's
assessment of credibility may arguably provide the jury with potentially useful
information, the possibility that the jury might be unduly influenced by an ex-
pert's opinion would mitigate against admission. When, however, the nature of a
witness's mental or physical condition is such that the common experience of the
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II. THE PSYCHOLOGICAL CRITIQUE OF EVALUATING
CREDIBILITY

The results of psychological studies on, and systematic obser-
vations about, witnesses suggest that common sense-based beliefs
about witnesses are deficient.5 6 The studies have brought to light
counter-intuitive factors that can affect credibility assessment and
do not form a part of the lay understanding of credibility. These
factors are discussed below.

A. Psychological Assessments of Credibility Evaluations

The reliability of a "fact" witness eyewitness identification
generally "depends on [the witness'] capacity to perceive, remem-
ber, and articulate what occurs before him."58 It is widely ac-
cepted that the processes of perception, memory, and narration
may have defects that affect the reliability of the witness.59 The

jury may represent a less than adequate foundation for assessing the credibility
of a witness, the testimony of an expert is far more likely to be of value, and
thus more likely to be admissible when its probative value is measured against
its prejudicial effects. Other courts and commentators have recognized such tes-
timony in situations to include those involving the allegedly mentally ill witness
and the mentally retarded witness and . . . child complainants whose claims are
substantially uncorroborated.

Id. at 607, 645 P.2d at 1337-38 (citing People v. Russel, 69 Cal. 2d 187, 443 P.2d 794, 70
Cal. Rptr. 210, cert. denied, 393 U.S. 864 (1968) (discussing use of psychiatric testimony
where a child's sex offense claims were substantially uncorroborated); People v. Parks, 41
N.Y.2d 36, 359 N.E.2d 358, 390 N.Y.S.2d 848 (1976) (concerning expert testimony in the
form of a psychiatric exam for child witnesses); Saxe, Psychiatry, Psychoanalysis and the
Credibility of Witnesses, 45 NOTRE DAME LAW. 238 (1970) (concerning the use of expert
testimony where witnesses have psychoses, neuroses, antisocial behavior, mental retardation
or suffer from alcoholism or drug dependence).).

56. Greer, supra note 14, at 133-35 (discussing several studies by legal scholars
which demonstrate the inaccuracy of juries in evaluating eyewitness testimony). In addition
to psychologists, others, including lawyers, have performed studies or experiments. In 1905,
for example, Wigmore conducted a series of "Testimonial and Verdict Experiments" at
Northwestern University Law School in Chicago. See id. at 134-35.

57. E.g., Cutler, Penrod & Stuve, Juror Decision Making in Eyewitness Identifica-
tion Cases, 12 LAW & HUM. BEHAV. 41, 53-54 (1988) (concluding that jurors lack the
knowledge and skills to assess the reliability of eyewitness identification); see infra text
accompanying notes 83-85. Cf. Greer, supra note 14, at 131-32 (criticizing the hearsay
exception for dying declarations as based on a "judicial hunch").

58. Comment, Unreliable Eyewitness Evidence: The Expert Psychologist and the
Defense in Criminal Cases, 45 LA. L. REV. 721, 723 (1985) [hereinafter LOUISIANA
Comment].

59. See, e.g., FED. R. EvID. 801 advisory committee's note (Nonverbal conduct which
was not intended as an assertion by the actor is not hearsay, even though "evidence of this
character is untested with respect to the perception, memory and narration ...of the
actor.").

[Vol. 40:165



WITNESS CREDIBILITY

nature and extent of these defects have become the focal point of
much psychological research.6

In a typical study on the question of eyewitness identification,
performed in 1988, subjects acted as jurors in a mock case involv-
ing a defendant accused of robbing a liquor store.6 1 The primary
evidence against the defendant was the victim's eyewitness identi-
fication. The jurors were tested for various factors affecting their
assessment of the victim's credibility. 2 The authors concluded
that "jurors do not possess the knowledge and skills necessary to
adequately assess the reliability of eyewitness identifications."63

This and other studies suggest two major deficiencies in the
use of jurors' common sense to decide questions of credibility.
First, jurors sometimes lack the necessary experience with which
to judge the veracity of a witness' assertions.6 4 This deficiency ex-
ists primarily with respect to such witnesses as the mentally ill
and mentally retarded,65 rape victims66 and child sexual abuse vic-
tims, 67 but may also exist with respect to any witness.68

Second, even when jurors have a considerable pool of experi-
ence relating to a witness' mental or physical condition, that expe-
rience may contain misconceptions or errors that lead to distor-
tions in assessment.6 9 Irrational factors such as discrimination,
prejudice or myth may unduly influence a witness' determination

60. E.g., LOUISIANA Comment, supra note 58, at 723.
61. Cutler, Penrod, & Stuve, supra note 57, at 43.
62. These factors were: disguise; weapon visibility; violence; retention interval; mug-

shot search; lineup instructions; lineup size; similarity of lineup members; voice samples;
and witness confidence. Id. at 44-45.

63. Id. at 54.
64. Sanders, Expert Witnesses in Eyewitness Facial Identification Cases, 17 Tax.

TECH L. REv. 1409, 1439 (1986).
65. See Saxe, supra note 55, at 247. On the admissibility of expert testimony to

determine a mentally retarded person's capacity to testify, see People v. Parks, 41 N.Y.2d
36, 48-49, 359 N.E.2d 358, 368, 390 N.Y.S.2d 848, 858 (1976);

66. On rape and the rape trauma syndrome, see State v. Huey, 145 Ariz. 59, 63, 699
P.2d 1290, 1294 (1985); People v. Bledsoe, 36 Cal. 3d 236, 246-251, 681 P.2d 291, 298-
301, 203 Cal. Rptr. 450, 457-60 (1984); State v. Brodniak, 718 P.2d 322 (Mont. 1986).

67. On the jury's difficulties in assessing the credibility of child abuse victims, see
United States v. St. Pierre, 812 F.2d 417, 420 (8th Cir. 1987); State v. Linsey, 149 Ariz.
472, 475, 720 P.2d 73, 76 (1986); State v. Myers, 359 N.W.2d 604, 610 (Minn. 1984);
State v. Middleton, 294 Or. 427, 436, 657 P.2d 1215, 1219-20 (1983).

68. See Cutler, Penrod & Stuve, supra note 57, at 54.
69. Common errors are misjudging the base rates of identification, Sanders, supra

note 64, at 1440, and over-estimating the accuracy of eyewitnesses. Id. at 1441. It has been
shown that jurors place great reliance on what are known as indicator variables. Id. at
1443. For example, jurors interpret witness certainty to indicate an accurate identification.
Id. at 1444.
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of truthfulness or accuracy and, in turn, the jurors' assessment of
that witness.70 This second type of deficiency applies to all wit-
nesses, but is perhaps best typified by eyewitness testimony. This
type has been given the most attention by psychologists and is
treated first below.

1. Juror Misconceptions: The Prevalent Deficiency

According to psychological studies, juror misconceptions may
occur at each step of the witness evaluation process.71 This process
is comprised of stages defined by the various testimonial capacities
of a witness, including the cognitive processes of perception,7 2

memory,73 narration and sincerity.74 At the perception stage, the
witness processes various stimuli using her senses of sight, hear-
ing, smell and touch. At the memory stage, the witness stores per-
ceived information and recalls it. Having retrieved the informa-
tion, the witness relates the contents of the memory at the
narration stage.

In assessing credibility, the juror considers whether any de-
fects or deficiencies occurred in the witness' perception, memory
or narration. Finally, the juror considers whether the witness' de-
meanor suggests that the witness is sincere. Misconceptions that
occur at three of these stages - perception, memory and sincerity
- are discussed next.

i. Juror Errors in Evaluating Witness Perception

Psychological studies indicate that juror stereotypes and as-
sumptions about perception differ considerably from the actual
process of perception. This leads to erroneous credibility assess-
ments because jurors are unable to integrate and understand wit-
ness responses accurately. 5

70. Cf. A. DERSHOWITZ, THE BEST DEFENSE xxi (1982) (stating that judges believe
"[a]Ilmost all criminal defendants are, in fact, guilty").

71. See infra text accompanying notes 75-123.
72. See infra text accompanying notes 75-89.
73. See infra text accompanying notes 90-111.
74. See infra text accompanying notes 112-123.
75. Factors that affect perception can be grouped into two categories: those inherent

in the event; and those inherent in the observer or witness. E. LoFTus, EYEWITNESS TESTI-
MONY 22 (1979). Factors inherent in the event include the duration of the perception, the
frequency of the perception, the type of facts perceived and the presence of violence in the
event. Id. at 23-32. The length of time during which an observer perceives an event directly
correlates with the accuracy of that perception. Id. at 23; Laughery, Recognition of
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Perception is the total amalgam of sensory signals received
and then processed by an individual at any one time. The psycho-
logical data suggest that many factors affect perception. One sig-
nificant factor is the volume of information to be processed. Per-
ception "is highly selective because the number of signals or
amount of information impinging upon the senses is so great that
the mind can process only a small fraction of the incoming
data. ' 78 The result is an incomplete acquisition of data.7

Another factor influencing perception is that some witnesses
fill in the gaps in their perception .7  Because people are motivated
by the desire to live up to others' expectations and desires, 79 wit-
nesses often compensate for their incomplete acquisition of data
by filling in details based on inferences and personal experiences.8s

The inferences fill in gaps with logical but possibly incorrect infor-
mation.8" Repeated questioning of a witness in the interrogation
process, for example, may produce inconsistent answers because
the witness thinks that his first answer was not satisfactory. This
tendency, however, may well not be common knowledge, and ju-
rors probably fail to take it into account.

Another factor, also counter-intuitive, is that the type of fact
perceived affects the reliability of perception. 2 People tend to
have great difficulty estimating duration, time, speed and dis-
tance.8 3 Moreover, not all errors in perception are consistent. Most
errors involving height and weight, for example, have no predict-
ability. 4 Estimates of duration, however, tend to be too great

Human Faces: Effects of Target Exposure Time, Target Position, Pose Position, and Type
of Photograph, 55 J. APPLIED PSYCHOLOGY 477, 480 (1971). The frequency of perception
also corresponds with its accuracy. LOUISIANA Comment, supra note 58, at 727. The more
opportunities the witness had to perceive an event, the more likely that the witness has
perceived it accurately. Id.

76. LOUISIANA Comment, supra note 58, at 723.
77. A person who witnesses a crime, for example, has "one-shot perception," which

is like seeing a single frame of a film. Id. at 724. Thus, the selecting and storing of infor-
mation occurs without an opportunity to stabilize memory. Id.

78. Id. at 721.
79. Id. at 723.
80. Id. at 724.
81. Id. at 724.
82. E. LoFrus, supra note 75, at 27-31.
83. Id.
84. An exception is that such errors do have some predictability if the post-event

suggestions are known. See Christiansen, Ochalek & Sweeney, Influencing Eyewitness De-
scriptions, 7 LAW & HuM. BEHAV. 59, 64 (1983).
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rather than too small.8 5

Other factors associated with the observer may significantly
affect the accuracy of perception. These factors include stress8 7

and personal expectations." While common sense probably makes
jurors somewhat aware of such factors, studies have shown that
these factors may be more important in evaluating credibility than
common sense dictates.8"

ii. Juror Errors in Evaluating Witness Memory

Scientific examination has shown that many aspects of mem-
ory deviate from common-sense or lay experience. Psychological
studies indicate that, contrary to popular belief, "human memory
does not operate like a camera, gathering every detail for later
recall exactly as it was perceived. Rather, it is an active, recon-
structive process in which images are constantly altered through
the integration of new experiences and interpretations." 90 Like
perception, memory is an unconscious process. 91 Jurors may not
know that the unconscious processes of memory - encoding, re-
tention and retrieval - can alter the information originally

85. E. LoFrus, supra note 75, at 31. Another factor found by researchers to be rele-
vant to the accuracy of perception is the presence of violence. Id. When an event does not
contain violence, witnesses to the event apparently provide a more accurate description.
This increased accuracy is attributed to a decreased level of arousal or excitement. Com-
ment, supra note 58, at 728. Furthermore, the accuracy of recalling violent events declines
as the number of perpetrators increases. Id.

86. "The factors which affect the reliability of eyewitness performance operate on
both perception and memory, and are classified according to their source." Comment,
supra note 58, at 725. Factors relating to the observer that pertain to the accuracy of the
identification have been called "witness" factors; factors relating to the subject matter of
the observation have been labeled "event" factors. E. LoFrus, supra note 75, at 32.

87. E. LOFTus, supra note 75, at 33-36.
88. Id. at 36-48. Hunters, for example, who observe and hear movement in a bush

expect that the movement belongs to an animal. Id. at 36-37. People hearing noises in the
dark frequently attribute such noises to evil circumstances.

Psychologists suggest that there are different sources creating the expectations. Id. A
witness may expect certain perceptions based on acculturation or stereotypes, past specific
experiences, personal prejudices or temporary or momentary stimuli. Id.

89. The role of stress, for example, has been studied by psychologists at least since
1908, when researchers Yerkes and Dodson noticed that an increase in emotional arousal
had a negative impact on cognitive performance. E. Lotrus, supra note 75, at 33. The
Yerkes-Dodson law was originally formulated in studies with mice. Numerous other subse-
quent studies with humans indicate that the researchers' original results are applicable to
human behavior as well. Id.

90. LOUISIANA Comment, supra note 58, at 724.
91. Id.
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perceived.92

Other juror misconceptions exist. Jurors may misjudge the
witness' memory by not compensating for the witness' expecta-
tions and stereotypes.9 3 Furthermore, the witness may fill in gaps
in memory.94 Perhaps the most popular myth associated with
memory is the belief that memory loss declines in equal incre-
ments through time.95 Psychologists, in classic research dating to
1885,8 suggest that memory loss does not occur gradually but in-
stead occurs more rapidly immediately following the event.97 This
phenomenon, labeled the "forgetting curve," has been tested and
confirmed in numerous studies.9"

The way witnesses use post-event information is also likely to
be foreign to jurors' intuition.9 9 Witnesses often modify their own
recollection of events through post-event discussions. 0' The infor-
mation obtained through the discussions may be added to the orig-
inal memory and alter it. This resulting memory may be slightly
distorted or even totally incorrect. A post-event discussion may,
for example, change the witness' recollection of the level of noise
or violence of an event.'01

Jurors may be unaware that the memory of a witness is
greatly affected by the circumstances surrounding the retrieval of

92. Id.
93. Id. at 726.
94. Witnesses, due to social pressures or other reasons, tend to fill in the gaps of

their memory through speculation about or modification of what they remember. E. LoF-
TUS, supra note 75, at 82-84; Buckhout, Eyewitness Testimony, 231 ScI. AM. 23, 27, 28
(Dec. 1974); see infra notes 99-101 and accompanying text.

In one experiment, for example, a "semi-dramatic" photograph was shown to subjects
of varying backgrounds. In the photograph, a black male and a white male were standing
and conversing. Despite the fact that only the white male was holding a razor, more than
half of the subjects reported that the black man had been holding the razor, and several
described the black man as "brandishing it wildly." LOUISIANA Comment, supra note 58,
at 727; E. LoFrus, supra note 75, at 38. The study concluded that people's expectations
and stereotypes cause them to see and remember what they want to see or remember, even
if the manipulations are not done consciously or in bad faith. E. LoFrus, supra note 75, at
39; LOUISIANA Comment, supra note 58, at 726.

95. See E. LoFrus, supra note 75, at 53 (suggesting that this belief is a myth).
96. H. EBBINGHAUS, MEMORY: A CONTRIBUTION TO EXPERIMENTAL PSYCHOLOGY

(1964); E. Loftus, supra note 75, at 53.
97. E. LOFTUS, supra note 75, at 53.
98. Id.
99. See Christianson, Ochalek & Sweeney, supra note 84, at 64 (concluding that

post-event information affects memory).
100. E. LoFrus, supra note 75, at 54-78.
101. Id. at 70.
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the information. 10 2 Factors such as whether the retrieval is stimu-
lated by questions, who asks the questions, and the way the ques-
tions are asked 03 all may influence the nature of the information
retrieved. 4 Modern scientific techniques, such as the polygraph
test and hypnotism, are affected by the subjectivity of the ques-
tions asked and the power of suggestion. "Free narrative questions
tend to produce more accurate but less complete responses, while
direct, or controlled narrative questions tend to give lower accu-
racy but greater completeness." 0 5 Leading questions or questions
with biased terms "enhance the opportunity for suggestion to fill
gaps or replace poorly remembered details." 06

Jurors may fail to consider that the subject matter of the tes-
timony - such as testimony about an event involving criminal
conduct - can affect memory.107 Studies have shown that the ac-
curacy of memory improves as the seriousness of the crime in-
creases. 0 8 For example, "a witness may have better recall of the
theft of an auto than of the theft of a pencil."' 109 This is because
"the less serious the event, the less attention and energy the wit-
ness is likely to devote to it."" 0

Jurors are also likely to apply the intuitive belief that incon-
sistencies in a witness' testimony indicate that it is inaccurate. Re-
cent studies have shown, however, that there is no correlation be-
tween consistency and accuracy."'

In addition to errors in witness perception and memory, cred-
ibility assessments are affected by some errors in the perception

102. Id. at 89.
103. A. YARMEY, THE PSYCHOLOGY OF EYEWITNESS TESTIMONY 192-96 (1979) (dis-

cussing a 1909 study by Whipple, in which the same question was asked of subjects but in
different forms reflecting various degrees of suggestiveness. The study demonstrated that
the responses to the questions decreased in accuracy as suggestiveness increased.).

104. E. LoI'us, supra note 75, at 108-09.
105. LOUISIANA Comment, supra note 58, at 728.
106. Id.
107. Id. at 727.
108. Id. at 728.
109. Id.
110. Id. The age of the witness can also affect his memory. Studies with mock jurors

have suggested that elderly witnesses are substantially more likely to misidentify a subject
than younger witnesses. Yarmey, Age As a Factor in Eyewitness Memory, in EYEWITNESS
TESTIMONY 142, 152-53 (1984) (discussing Yarmey & Kent, Eyewitness Identification by
Elderly and Young Adults, 4 LAW & HUM. BEHAV. 339 (1980) and Yarmey & Rashid,
Eyewitness Identification by Elderly and Young Adults (1981) (unpublished manuscript)).

111. Geiselman & Padilla, Cognitive Interviewing with Child Witnesses, 16 J. PO-
LICE SCI. & ADMIN. (in press Dec. 1988).
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and memory of the jurors. Jurors are expected to listen passively
to, perhaps, days of testimony and numerous witnesses. This task
is made more difficult in jurisdictions where jurors are not permit-
ted to take notes. Under these circumstances, the same defects
that may affect the witnesses' testimony may distort the jurors'
recollection of that testimony.

iii. Juror Errors in Evaluating Witness Sincerity

Psychological studies suggest that the sincerity of a witness is
observable through nonverbal cues. Perhaps the most widely
known and most controversial form of nonverbal evaluation of a
declarant's sincerity is the polygraph or lie detector test. The mod-
ern version of the polygraph, which traces its ancestry back more
than 2,000 years, measures autonomic physiological reactions, in-
cluding heart rate, blood pressure, respiration, and perspiration, of
a subject who has been asked a series of questions.112 Differences
in measurements are supposed to demonstrate whether the witness
is truthful. Indeed, "[c]ontemporary lie-detection literature sug-
gests that within certain specified limits physiological measures of
deception do have scientific support." 113

Other, more visible, nonverbal clues to sincerity exist in the
form of a witness' demeanor. 1 4 A 1971 study indicates, for exam-
ple, that deceit is generally associated with rigid posture and re-
laxed facial expressions.1 15 Other experiments suggest that lying
witnesses move their hands less, speak with higher pitched voices,
and, even though they may control their facial expression, may
reveal their deceit through foot and leg movements. 1 6 Given the
complexity and subtlety of these nonverbal cues, an untrained ob-
server, such as a juror, has "probably . . . no better than
chance"11 7 to assess accurately sincerity from nonverbal action.

Psychologists suggest that common misconceptions may fur-
ther distort lay assessments of sincerity. The belief that a witness'
confidence in her identification correlates with the reliability of
the identification is perhaps the most glaring of these misconcep-

112. A. YARMEY, supra note 103, at 171.
113. Id.
114. See id. at 168.
115. Id. at 169 (referring to a 1971 study by Mehrabian).
116. Id. (referring to studies performed by Ekman (1969) and Schreider and Kintz

(1977)).
117. Id.
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tions.118 This mistaken correlation often has a strong impact in
eyewitness identification cases and is implicit in many jury in-
structions on eyewitness identification.' 9

Psychologists,' 20  as well as philosophers,' 2 ' have also ex-
amined the morality of lying and deception. Lying, particularly in
the form of social "white lies," is perceived in our country as com-
mon, according to one study. 22 Such moral distinctions affect
each juror's evaluations of sincerity, and can lead to distortions if
the morality of the evaluating juror differs from that of the evalu-
ated witness. 23

2. Absence of Juror Experience
In many instances, juror error in using common sense is

caused not so much by misconceptions about witness perception,
memory and sincerity or defects in their own perception and mem-
ory, but by a lack of the background experience necessary to re-
solve the type of credibility question presented. 24 Many jurors,
for example, may lack experience with which to assess the credi-
bility of witnesses who suffer from mental retardation or mental
illness. Others may have no experience of criminal acts or violent
conduct. Familiarity gained through the media is not an adequate
substitute for actual experience, because media images are sec-
ond-hand images.

118. Convis, Testifying About Testimony: Psychological Evidence on Perceptual
and Memory Factors Affecting the Credibility of Testimony, 21 DuQ. L. REV. 579, 584,
588 n. 43 (1983) (Because jurors are instructed to weigh the evidence as they see fit, their
misguided assumption that confidence reflects accuracy is never corrected.); Deffenbacher,
Eyewitness Accuracy and Confidence, 4 LAW & HuM. BEHAV. 243 (1980) (Both judge and
jury rely on witness confidence to demonstrate accuracy.).

119. See Cutler, Penrod & Martens, The Reliability of Eyewitness Identification.:
The Role of System and Estimator Variables, 11 LAW & HUM. BEHAV. 233, 234 (1987).
On the recent experimental literature that questions whether a meaningful or useful corre-
lation exists between the accuracy of the prior description and of the subsequent identifica-
tion, see Wells, Verbal Descriptions of Faces From Memory: Are They Diagnostic of Iden-
tification Accuracy, 70 J. APPLIED PSYCHOLOGY 619 (1985).

120. A. YARMEY, supra note 103, at 214 (discussing Kintz's 1977 study).
121. See S. BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE (1978) (for

an insightful analysis of lying and deception in different contexts).
122. See YARMEY, supra note 103, at 214 (discussing Kintz).
123. See supra section I.C.I., pp. 176-77 (discussing how jurors may make credibil-

ity evaluations by making analogies to their own experience).
124. See YARMEY, supra note 103 at 215 (Kolhberg asserts that there are three ba-

sic levels of moral orientation: premoral, conventional role conformity, and self-accepted
moral principles. All of these inform behavior, particularly the behavior of credibility
evaluation.).
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Even if some jurors have the requisite experience, the jury as
a whole may arguably lack a commonality of values and stan-
dards. The idea that community members share common values
may have been valid in an era when communities were small and
self-contained. In the modern era, however, with transient popula-
tions and fewer geographical limits to define communities, the no-
tion of a group of people defined by their community is rapidly
becoming illusory. Today, cities melt into suburbs which melt into
rural areas. Moreover, the increase in occupational specialization
has narrowed the diversity of experience of many people and fur-
ther diminished their commonality of understanding.

B. The Implications of the Psychological Critique to the
Application of Jury Common Sense

The results of the psychological studies call into question the
judicial system's reliance on common sense to assess the credibil-
ity of witnesses. Simply put, the studies systematically and effec-
tively expose the notion of common sense as a myth. They reveal
that lay persons rely on misconceptions and erroneous assumptions
in assessing the credibility of others. These myths and misinter-
pretations are embodied in the concept of common sense and ar-
guably not only permit, but also facilitate, erroneous assessments
of credibility. If jurors must be selected from a cross-section of the
community, the empirical data suggest that jurors could reach
more accurate credibility evaluations if they were informed about
the myths and misconceptions associated with common sense.

The conclusions drawn by this psychological critique rock the
foundations of the jury system. Since jurors are, in effect, observ-
ing the re-creation of an act or dispute, defects in the ability of
the jury to evaluate witnesses could easily undermine accurate or
even acceptable juror decision-making. The significance of such
conclusions lies in the potential for a psychologically designed re-
ordering of the jury system. As one commentator remarked:

Psychologists established a prima facie case at least for recogni-
tion by lawyers that they can contribute to the study of eviden-
tiary and procedural problems. By proper development and use
of the experimental methods of psychology we may well be able
to construct a law of evidence more closely related to known
facts of human behaviour. 25

125. Greer, supra note 14, at 152.
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The case for using psychologists at trial to expose the imper-
fections in jurors' common-sense analysis is strengthened by the
observation that participating lawyers apparently cannot correct
the flaws in the jury's analysis. This is because lawyers themselves
lack expertise in the area and suffer from the same defects in intu-
ition that jurors do. Thus, they cannot effectively expose the
myths and prejudices on cross-examination. Furthermore, even if
attorneys became aware of such imperfections and attempted to
expose them, jurors would be skeptical of any argument that is
counter-intuitive; re-educating is better done by an expert. Addi-
tionally, special jury instructions would probably not help, since
studies have shown that many jury instructions are ineffective.12

The courts have been assessing and evaluating the admissibil-
ity of psychological evidence regarding credibility assessment. The
way in which the courts evaluate psychological data has the po-
tential for redefining the role of the jury during trial, as well as
the role of psychology in the courtroom.

III. THE COURTS' RESPONSE TO THE PSYCHOLOGICAL

CRITIQUE

The courts' approaches to the admissibility of psychological
evidence on credibility illustrate the conflict between the empirical
and the common-sense approaches to credibility. This section will
explore the largely unsuccessful efforts of courts to alleviate the
tension by devising various rules and principles.

The common-sense approach to credibility still maintains a
strong grip on most courts. In the large majority of cases, courts
have defended the exercise of jury common sense and excluded
expert testimony or special jury instructions when offered at trial
and these exclusions have generally been sustained on appeal. 27

In a few jurisdictions, however, the insights provided by the em-
pirical data and the occurrence of inaccurate lay assessments of
credibility resulting in erroneous verdicts have led courts to permit
such testimony 2 " or special jury instructions'29 designed to ac-
complish the same purpose.

The common-sense evaluations that have come under attack
are primarily those involving child sexual and physical abuse and

126. See infra note 229 and accompanying text.
127. See Loftus & Schneider, supra note 18, at 4.
128. See infra text accompanying notes 172-223 and 230-38.
129. See infra text accompanying notes 224-229.
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eyewitness identification. Yet the considerations relied on by
courts in evaluating the sufficiency of common sense credibility
assessments are independent of the nature of these cases. Themes
such as redundancy,130 centrality,31 generality, 32 and prejudice1 33

transcend the boundaries of subject matter and apply to all wit-
nesses who rely on their perception and memory to testify or
whose sincerity must be evaluated by the jury.

A. The Applicable Rules of Evidence

Federal Rule of Evidence 702 states: "[i]f scientific, techni-
cal, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or other-
wise."'134 Many states have an identical or substantially similar
rule on the admissibility of expert witness testimony. 3 5

The rule is broadly framed to favor the admissibility of testi-
mony that may assist the jury. The Advisory Committee stated:
"[w]hether the situation is a proper one for the use of expert testi-
mony is to be determined on the basis of assisting the trier."'3 6 In
Wigmore's words, the appropriate question asked under this rule
is "on this subject can a jury from this person receive appreciable
help?' 37 When opinions are excluded, it is because they are un-
helpful and therefore superfluous and a waste of time.' 8 Another
commentator has explained the rule thus:

There is no more certain test for determining when experts may
be used than the common sense inquiry whether the untrained
layman would be qualified to determine intelligently and to the

130. See infra text accompanying notes 144-155.
131. See infra text accompanying notes 230-238.
132. See infra text accompanying notes 187-216.
133. See infra text accompanying notes 156-171.
134. FED. R. EvID. 702.
135. Twenty-seven states adopted Federal Rule 702 verbatim. These states are

Alaska, Arizona, Arkansas, Colorado, Delaware, Hawaii, Idaho, Iowa, Maine, Minnesota,
Mississippi, Montana, Nebraska, New Hampshire, New Mexico, North Dakota, Ohio,
Oklahoma, Oregon, South Dakota, Texas, Utah, Vermont, Washington, West Virginia,
Wisconsin and Wyoming. Four other states - Florida, Michigan, Nevada and North Car-
olina - have adopted the federal rule with minor changes. 2 G. JOSEPH & S. SALTZBURG,
EVIDENCE IN AMERICA: THE FEDERAL RULES IN THE STATES § 51.2 (1988).

136. FED. R. EVID. 702 advisory committee's note.
137. 7 J. WIGMORE, supra note 1, § 1923.
138. Id. at § 1918.
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best possible degree the particular issue without enlightenment
from those having a specialized understanding of the subject in-
volved in the dispute. 9

Even if the evidence meets the broad standard of Rule 702,
however, Federal Rule of Evidence 403 and comparable state
rules require additional prerequisites to admissibility: "[a]lthough
relevant, evidence may be excluded if its probative value is sub-
stantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative evi-
dence."' 140 Expert testimony may create a "battle of the experts,"
or in balance not be worth the time devoted to it. 4 ' If expert testi-
mony is irrelevant or unfairly prejudicial or if it runs foul of any
other of the 403 criteria, a judge will not admit it in evidence. 42

The balancing of the need to assist the jury against the dan-
ger of unfair prejudice and other considerations has proven to be
central to most courts' decisions about the admissibility of expert
testimony. 43 Appellate courts that have articulated rationales for
admitting or excluding psychological evidence invariably have em-

139. Ladd, Expert Testimony, 5 VAND. L. REV. 414, 418 (1952) (emphasis added).
140. FED. R. EvID. 403. E.g., United States v. Serna, 799 F.2d 842, 850 (2d Cir.

1986); United States v. Downing, 753 F.2d 1224, 1243 (3d Cir. 1985); United States v.
Fosher, 590 F.2d 381, 383 (lst Cir. 1979); United States v. Scavo, 593 F.2d 837, 844 (8th
Cir. 1979); United States v. Green, 548 F.2d 1261, 1268 (6th Cir. 1977); United States v.
Amaral, 488 F.2d 1148, 1152 (9th Cir. 1973); United States v. Collins, 395 F. Supp. 629,
636 (M.D. Pa. 1975); State v. Kim, 64 Haw. 598, 605, 645 P.2d 1330, 1336 (1982).

Under the federal "substantially outweighed" standard, the balance between prejudice
and probative value is generally to be struck in favor of admissibility. D. LoUISELL & C.
MUELLER, FEDERAL EVIDENCE § 382 (1979); 3 J. WEINSTEIN & M. BERGER. WEINSTEIN'S
EVIDENCE 702[02], at 702-30 (1988); see also Loftus & Schneider, supra note 18, at 16
(applying the 403 test to the subject of eyewitness testimony).

141. See Convis, supra note 118, at 582.
142. E.g., State v. Moran, 151 Ariz. 378, 382, 728 P.2d 248, 252 (1986) ("We see

no reason to risk influencing the jury's credibility determination by allowing expert opinion
testimony on a witness's [sic] believability.").

The trial judge has broad discretion to determine the admissibility of testimony. E.g.,
Salem v. United States Lines Co., 370 U.S. 31, 35 (1962); United States v. Langford, 802
F.2d 1176, 1179 (9th Cir. 1986), cert. denied, 483 U.S. 1008 (1987); United States v.
Azure, 801 F.2d 336, 339-40 (8th Cir. 1986); State v. Tafoya, 94 N.M. 762, 764, 617 P.2d
151, 153 (1980); 3 J. WEINSTEIN & M. BERGER, supra note 140, T 702[02], at 702-22.

The standard of appellate review of a trial judge's decision on the admissibility of
expert psychological testimony is "abuse of discretion or manifest error." United States v.
Binder, 769 F.2d 595, 601 (9th Cir. 1985). If expert testimony is erroneously admitted, it
only constitutes reversible error if "the admission more probably than not materially af-
fected the verdict." Id. at 601-02.

143. This analysis applies to jury instructions as well.
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phasized either the testimony's helpfulness or one or more of the
countervailing concerns listed in Rule 403.

B. The Courts' Approach to Excluding Expert Psychological
Testimony - Exposition and Analysis

Courts considering the admissibility of special assistance to
the jury on credibility questions generally base their decision on
either the relevance or prejudicial impact of such assistance. Re-
gardless of whether a court has admitted or excluded such assis-
tance, this section demonstrates that the court's analysis in this
area is indeterminate.

1. Relevancy
Some courts exclude psychological testimony on the ground

that it is irrelevant and fails to assist the jury in evaluating the
credibility of witnesses. These courts see such testimony as "need-
less presentation of cumulative evidence."144 In particular, these
courts generally focus on either the redundancy of the data vis-A-
vis the jury's common sense or the existence of traditional meth-
ods of assistance, such as cross-examination and the opportunity
to observe witness demeanor.

i. The Redundancy of the Evidence: Duplicating the Jury's
Common Sense

Many courts exclude testimony or special instructions about
witness credibility because it merely duplicates the jury function
of judging the facts of the case. These courts conclude that the
testimony is cumulative because, in most cases, the common expe-
rience of the jury should suffice as a basis for assessments of credi-
bility.145 Both expert testimony and jury instructions are believed
to "muddy the waters"'14 6 by providing information that the jurors
already possess.147

In United States v. Affleck, 148 the defendant was charged

144. FED. R. EvID. 403.
145. In excluding expert testimony on the unreliability of eyewitnesses, the court in

United States v. Serna, 799 F.2d 842, 850 (2d Cir. 1986), cert. denied, 481 U.S. 1013
(1987), noted that the expert "acknowledged that many of his conclusions coincided with
common sense."

146. Id.
147. See supra note I I and accompanying text.
148. 776 F.2d 1451 (10th Cir. 1985).
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with and convicted of securities, interstate commerce, and bank-
ruptcy fraud. During trial, the defendant offered a "memory ex-
pert" to explain "how well or how poorly people are able to re-
member events over the course of time and why they remember
things the way that they do."' 49 The trial court excluded the testi-
mony and the Tenth Circuit Court of Appeals upheld the exclu-
sion. The appellate court reasoned that the average person under-
stands that people forget things. 5 ' The court also noted that
cross-examination can elicit defects in memory.' 5 '

Interestingly, this redundancy analysis generally deals with
the psychological studies by ignoring them. The mere assertion of
the sufficiency of common sense does not, however, refute the
studies or their conclusions. It merely preserves, without specific
justification, the traditional roles of expert and jury. While guid-
ance on matters of common sense may be repugnant to the tradi-
tional roles of jury and experts, tradition alone does not negate the
value of the psychological data.

ii. The Presence of Alternative Safeguards

In a number of jurisdictions, courts have excluded special as-
sistance for credibility assessments because of a different type of
redundancy: the existence of alternative safeguards. These safe-
guards, including cross-examination and the jury's ability to ob-
serve witness demeanor, purportedly render expert testimony and
special jury instructions superfluous.' 52 In Commonwealth v.
Francis,'53 for example, the defendant was tried on charges of
armed robbery and assault and battery with a dangerous weapon.
At trial, the evidence included the testimony of two eyewitnesses.
The defendant was not permitted to offer the testimony of an ex-
pert on eyewitness reliability. The defendant was convicted and he
appealed. On appeal, the Supreme Judicial Court of Massachu-
setts stated that like most appellate courts, it did not view expert
testimony as a "standard safeguard" against potential misidentifi-
cations.154 Instead, it concluded that safeguards such as cross-ex-

149. Id. at 1458.
150. Id.
151. Id.
152. E.g., United States v. Brewer, 783 F.2d 841 (9th Cir.), cert. denied, 479 U.S.

831 (1986); Johnson v. State, 438 So. 2d 774 (Fla. 1983), cert. denied, 465 U.S. 1051
(1984); Commonwealth v. Francis, 390 Mass. 89, 453 N.E.2d 1204 (1983).

153. 390 Mass. 89, 453 N.E.2d 1204 (Mass. 1983).
154. Id. at 100, 453 N.E.2d at 1210.
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amination, closing argument, and regular jury instructions would
provide more than adequate protection as a general rule.155 Courts
that subscribe to this "equivalent safeguards" analysis conclude
that cross-examination, when combined with other traditional
safeguards, completely satisfies the jury's need for information
upon which to base credibility assessments.

The "sufficiency of safeguards" analysis, while superficially
appealing, is misguided. In rejecting the testimony on these
grounds, courts do not view the purported assistance as advancing
the evaluation process but rather as an additional source of infor-
mation that the jurors have already. The courts fail to recognize,
however, that the expert's empirical data examines the evaluation
process itself. The purpose of the data is to assist jurors in or-
ganizing the raw credibility information they derive from the
traditional safeguards such as cross-examination, attorney argu-
ments, and witness demeanor.

Attorneys and judges cannot effectively provide this organiza-
tional assistance because they are not familiar enough with the
psychological data to communicate it to the jury properly. The
task is better left to an expert who deals regularly with the data
and is better able to explain it to the jury, particularly with re-
spect to its counter-intuitive components.

2. Prejudice

While empirically assisted determinations of credibility have
often been rejected on the ground that special assistance from ex-
perts or jury instructions provides no appreciable help, the most
prevalent ground of exclusion has been the prejudicial impact of
the psychological testimony. 56 If a court deems that expert testi-

155. As the court indicated:
[A]s the trial of this case demonstrates, .... [t]he jury has the opportunity to
assess the witnesses' credibility on the basis of what is presented at trial and not
solely on general principles. The case has not been made that the introduction of
the testimony of Dr. Loftus would have assisted the jury in their difficult task.

Id. at 101, 453 N.E.2d at 1210; see also United States v. Brewer, 783 F.2d 841, 843 (9th
Cir.) ("We have observed that cross-examination should be effective to expose any incon-
sistencies or deficiencies in eyewitness identification.") (citing United States v. Amaral,
488 F.2d 1148, 1153 (9th Cir. 1973)), cert. denied, 463 U.S. 831 (1986); State v. Wooden,
658 S.W.2d 553, 557 (Tenn. Crim. App. 1983).

156. Several different types of prejudice exist. In United States v. Amaral, 488 F.2d
1148 (9th Cir. 1973), the court presented four criteria for the admissibility of expert wit-
nesses: (1) the witness must be a qualified expert; (2) the testimony must be based on a
generally accepted scientific explanatory theory; (3) the subject matter must be proper; and
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mony on eyewitness identification, for example, is based on an un-
reliable area of study, or that the jury is likely to give it dispropor-
tionate weight, the court will refuse to admit it on the ground that
its prejudicial effect substantially outweighs its probative value. 5'
Some courts have also been concerned that such testimony could
prove costly, prolong a trial, and still mislead the jury by present-
ing "extraneous information having an aura of scientific
credibility."' 158

i. The Unreliability of the Psychological Evidence

The reliability of scientific evidence provides the threshold
prejudice inquiry in determining its admissibility. Some judges re-
ject testimony about witness credibility because the techniques
used to derive the psychological conclusions about credibility may
be insufficiently reliable. They reason that admission of unreliable
conclusions would be unfairly prejudicial because it might mislead
the jury, which is unlikely to fully appreciate its defects.

Courts that exclude psychological data on unreliability
grounds usually apply the test advanced in the seminal case of
Frye v. United States.159 Frye concerned the admissibility of sys-
tolic blood pressure deception (polygraph) test results, but its rule
has been extended to all forms of novel scientific evidence. 60 In

(4) the probative value must outweigh the testimony's prejudicial effect. Id. at 1153. While
criterion (3) essentially requires that the testimony assist the jury, criteria (2) and (4)
provide different prejudice tests.

The court in United States v. Fosher, 590 F.2d 381, 382-83 (1st Cir. 1979), focused
only on the latter three criteria. It required that the testimony be relevant to a fact in issue,
able to assist the jury's common understanding, and the result of a reliable scientific analy-
sis. Id. Under the test advanced in the seminal case of Frye v. United States, 293 F. 1013,
1014 (D.C. Cir. 1923), evidence based on a new scientific method of proof is only admissi-
ble if such evidence is shown to be generally accepted as reliable in the scientific commu-
nity in which it was developed. See infra text accompanying notes 159-162. While criterion
(1) concerning a witness's qualifications has not been a significant factor in deciding admis-
sibility, criteria (2) and (4) have been considered by courts fairly frequently.

157. See FED. R. EvID. 403.
158. Commonwealth v. Francis, 390 Mass. 89, 101 n.8, 453 N.E.2d 1204, 1210 n.8

(1983); see also State v. Lewisohn, 379 A.2d 1192, 1203-04 (Me. 1977) (Expert testimony
on the reliability of infact witnesses would only divert the jury from the true issues of the
case.); State v. Stucke, 419 So. 2d 939, 945 (La. 1982) (The prejudicial effect of expert
testimony on witness credibility outweighs its probative value and usurps the jury
function.).

159. 293 F. 1013 (D.C. Cir. 1923).
160. E.g., United States v. Watson, 587 F.2d 365, 369 (7th Cir. 1978) (expert testi-

mony on cross-racial identification insufficiently developed as a science), cert. denied, 439
U.S. 1132 (1979).
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Frye, the District of Columbia Circuit Court of Appeals held that
testimony based on novel scientific discoveries may be introduced
if the "scientific principle or discovery. . . from which the deduc-
tion is made [is] sufficiently established to have gained acceptance
in the particular field in which it belongs."'' In subsequent appli-
cations of this rigorous standard, courts have rejected expert testi-
mony in many novel areas, including witness credibility, for fail-
ing to possess the requisite scientific reliability.'62

The problems with the Frye test are numerous.1 3 Its inflexi-
bility, for example, forecloses the introduction of potentially valu-
able information simply because it is new and not yet widely ac-
cepted in the scientific community. 6 4  Thus, while the Frye
standard may assure reliability, it also sometimes prevents impor-
tant and worthwhile evidence from reaching the jury by failing to
take into account special circumstances.

ii. Jury Over-Reliance on the Psychological Data

Courts have also excluded expert testimony about credibility
as unfairly prejudicial on the ground that the jury will accord it
exaggerated importance. The expert would usurp the role of the
jury by substituting the conclusions of the expert for the indepen-
dent conclusions drawn by the lay jurors. 65 Arguably, this trans-

161. Frye, 293 F. at 1014; see United States v. Smith, 736 F.2d 1103, 1107 (6th Cir.
1984) (Expert testimony must "conform to a generally accepted explanatory theory" to be
admissible and that on eyewitness identification it does.).

162. E.g., United States v. Jackson, 16 Crim. L. 2507 (D.C. Super. Ct. 1975) (Eye-
witness identification is not yet a generally recognized field of psychological study.); see
also United States v. Wilson, 361 F. Supp. 510, 514 (D. Md. 1973) (noting that the "uni-
queness of the human psyche" weakens the scientific status of the behavioral sciences as
compared to the physical sciences).

Other courts have been less harsh and concluded that the reliability of scientific analy-
sis concerning eyewitness identification, a novel area of study, has progressed to the point
that its "day may have arrived." Smith, 736 F.2d at 1107 (concerning expert testimony on
eyewitness perceptions in stressful situations). One court has even posited that "[tihe scien-
tific validity of the studies confirming the many weaknesses of eyewitness identification
cannot be seriously questioned at this point." United States v. Moore, 786 F.2d 1308, 1312
(5th Cir. 1986) (citation omitted).

163. See Imwinkelreid, The Standard for Admitting Scientific Evidence: A Critique
from the Perspective of Juror Psychology, 28 VILL L. REV. 554, 557-60 (1982); Im-
winkelreid, A New Era in the Evolution of Scientific Evidence: A Primer on Evaluating
The Weight of Scientific Evidence, 23 WM. & MARY L. REV. 261 (1981).

164. See M. GRAHAM, FLORIDA HANDBOOK ON EVIDENCE, 546-54 (1987) (The Frye
test "by its conservative nature depriv[es] the trier of fact of relevant, usually newly discov-
ered, scientific evidence.").

165. United States v. Azure, 801 F.2d 336, 340 (8th Cir. 1986) ("putting an impres-
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fer of decision-making is institutionally improper. Furthermore, it
is more likely to occur as the expert's testimony approaches the
ultimate issues that the jury must decide.16 6 The jury may overes-
timate the value of the testimony for several reasons. The jury
may simply defer to the expert's judgment because of her qualifi-
cations and stature. The jury may adopt the expert's conclusions
because she already has performed the work of thinking through
the problem.

Unfair prejudice may also arise when jurors assume that ex-
perts will adopt a bipartisan, objective stance in educating them
about their area of expertise. Experts, however, may cross the line
between educator and advocate1 17 and jurors may not realize or
believe that the expert is advocating, rather than simply educat-
ing. 68 If a jury cannot distinguish between the two roles an expert

sively qualified expert's stamp of truthfulness on a witness's story goes too far"); United
States v. Addison, 498 F.2d 741, 744 (D.C. Cir. 1974) (expert scientific evidence "may in
some circumstances assume a posture of mystic infallibility in the eyes of a jury of lay-
men."); United States v. Barnard, 490 F.2d 907, 912 (9th Cir. 1973) (receiving expert
testimony on credibility "may cause juries to surrender their own common sense in weight-
ing testimony); Washington v. Unites States, 390 F.2d 444, 451 (D.C. Cir. 1967) ("It has
often been argued that in guise of an expert, the psychiatrist becomes the thirteenth juror
and unfortunately the most important one."); Commonwealth v. O'Searo, 466 Pa. 224,
228-29, 352 A.2d 30, 32 (1976) ("To permit psychological testimony . . . would be an
invitation for the trier of fact to abdicate its responsibility to ascertain the facts relying
upon the questionable promise that the expert is in a better position to make such a
judgment.").

166. See Loftus & Schneider, supra note 18.
167. Ironically, experts may tend to reinforce juror decisions when weak and strong

identification circumstances exist. When weak circumstances exist, the expert reinforces
the lack of identification, and vice versa. This result, of course, is not always beneficial or
fair for a criminal defendant.

168. State v. Myers, 382 N.W.2d 91, 94 (Iowa 1986) ("[E]xpert opinions on the
truthfulness of a witness should generally be excluded because weighing the truthfulness of
a witness is a matter reserved exclusively to the fact finder."); Commonwealth v. O'Searo,
466 Pa. at 229, 352 A.2d at 32 (To permit the testimony to be admitted "for this purpose
would be an invitation for the trier of fact to abdicate its responsibility .... ").

Like expert testimony on the reliability of specific eyewitness identifications, expert
testimony about the veracity of the particular child complainant in a sexual abuse case is
generally inadmissible. Kruse v. State, 483 So. 2d 1383, 1387-88 (Fla. Dist. Ct. App.
1986) (Expert testimony that goes directly to the truthfulness of child sexual abuse victim
is inadmissible.); Note, The Admissibility of Expert Testimony In Intrafamily Child Sex-
ual Abuse Cases, 34 UCLA L. REV. 175, 204 (1986) (even where expert testimony regard-
ing sexually abused child syndrome in general is admitted, expert opinion on truthfulness
of child's testimony is inadmissible). But see State v. Kim, 64 Haw. 598, 602-10, 645 P.2d
1330, 1334-39 (1982) (child psychiatrist's opinion about believability of complainant in
rape case admissible).

Even testimony that only indirectly impeaches the credibility of the complaining wit-
ness in sexual abuse cases, particularly those involving adult victims, is often not permitted.
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can play, ethical constraints on the expert and cross-examination
provide the only safeguards against misleading the jury.

iii. Confusing the Jury
Finally, courts have excluded expert testimony about credibil-

ity on the ground that it confuses rather than clarifies the issues at
trial.169 This is most likely to occur when opposing parties each
present their own experts. Such a "battle of the experts" requires
jurors to decide which of the expert witnesses is more credible.1"'
Paradoxically, the jurors must then decide which expert to believe,
while the experts are testifying about how to determine the believ-
ability of other witnesses.

iv. Evaluating the Prejudice Analysis
Despite the reliance on various forms of prejudice as a basis

for excluding expert testimony about credibility, several weak-
nesses are apparent in using these rationales for excluding psycho-
logical testimony. First, in light of the policy favoring the admissi-
bility of expert testimony helpful to the jury, the mere possibility
of abuse should not foreclose its use, but instead suggests that a
case-by-case assessment is preferable.17 1 In addition, the potential

See, e.g., People v. Bledsoe, 36 Cal. 3d 236, 251, 681 P.2d 291, 301, 203 Cal. Rptr. 450,
460 (1984) (Rape trauma syndrome evidence is unreliable and consequently inadmissible.);
State v. Marks, 231 Kan. 645, 654, 647 P.2d 1292, 1299 (1982) (expert testimony on
"rape trauma syndrome" admissible to show that a forcible assault occurred); State v.
Saldana, 324 N.W.2d 227, 230-31 (Minn. 1982) (Expert testimony on the rape trauma
syndrome is inadmissible because it is not more reliable than the common sense of the
jury.); State v. Taylor, 663 S.W.2d 235, 241 (Mo. 1984) (Expert testimony on rape trauma
syndrome erroneously admitted because the testimony constituted an implied opinion on
the credibility of the complainant which could mislead the jury.); see also United States v.
Binder, 769 F.2d 595, 602 (9th Cir. 1985) (concluding that the effect of expert testimony
on the believability of children in a sexual child molestation case is to "improperly but-
tress" the credibility of the complaining witness).

169. E.g., United States v. Ramirez, 871 F.2d 582, 585 (6th Cir. 1989) (allowing
each side to present experts regarding a witness' credibility would raise even more issues
for the jury).

170. See, e.g., Garner v. Santoro, 865 F.2d 629, 645 (5th Cir. 1989) ("Thus, we
have a 'battle of the experts,' and the jury 'must be allowed to make credibility determina-
tions and weigh the conflicting evidence in order to decide the likely truth of a matter not
itself initially resolvable by common knowledge or lay reasoning.' ") (quoting Osburn v.
Anchor Labs., 825 F.2d 809 (5th Cir. 1987), cert. denied, 108 S. Ct. 1476 (1988)).

171. Courts sometimes decide difficult questions, such as the admissibility of empiri-
cal data on credibility assessments, by focusing on procedural limitations. The Federal
Rules of Evidence, however, favor admissibility over exclusion of helpful expert testimony.
FED. R. EvID. 702 advisory committee's note. Moreover, it is well-established that the trial
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for substitution of judgment, obfuscation and over-reliance on the
testimony can be guarded against through special cautionary in-
structions by the court. Finally, the potential for prejudice arises
with all kinds of expert testimony and yet courts regularly admit
such evidence. The potential for prejudice should be no more of an
obstacle to the admission of expert testimony on credibility than it
is to the admission of other forms of expert testimony.

C. Courts' Rationales for Admitting Expert Psychological
Testimony

A growing minority of federal and state courts have con-
cluded that expert psychological testimony does satisfy the help-
fulness and prejudice standards of admissibility.172 While some
appellate courts have held that the exclusion of expert psychologi-
cal testimony under certain circumstances is reversible error, most
appellate courts commit the question firmly to the trial court's
discretion.

1. The Testimony is Helpful

Courts that have admitted expert testimony on credibility
have found that the testimony meets the assistance requirement
because "[i]t is not required that a question be unanswerable by
the trier of fact before [such testimony] can be admitted, but only
that it will be of assistance."1 '' This approach reflects a principle
of "partial assistance" and is consistent with the notion that the
jury must still evaluate, organize and weigh the raw credibility
information on even the most common of questions. Under this
approach, the purpose of credibility testimony is to facilitate these
jury tasks.

judge has broad discretion in admitting or excluding expert testimony. E.g., United States
V. Serna, 799 F.2d 842, 850 (2d Cir. 1986), cert. denied, 481 U.S. 1013 (1987). When the
issue of admissibility is debatable, the trial judge's decision will prevail. E.g., id.; United
States v. Samara, 643 F.2d 701, 705 (10th Cir. 1981), cert. denied, 454 U.S. 829 (1981);
State v. Lint, 657 S.W.2d 722, 725 (Mo. Ct. App. 1983). The standard of review of trial
court decisions to admit or exclude evidence is whether the decision was "clearly errone-
ous." Serna, 799 F.2d at 850. In light of the principles favoring admissibility and allowing
the trial court discretion, one might expect that many courts would be receptive to the
occasional admission of expert testimony on credibility.

172. FED. R. EvIo. 702. See, e.g., United States v. Downing, 753 F.2d 1224, 1231
(3d Cir. 1985); Commonwealth v. Francis, 390 Mass. 89, 453 N.E.2d. 1204, 1209 (1983).

173. Convis, supra note 118, at 583.
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The analysis of the court in United States v. Moore17 4 is il-
lustrative. In Moore, three defendants were accused of extortion
and conspiracy to commit extortion. There were two eyewitnesses,
but little corroborating circumstantial evidence. The defense of-
fered a psychologist, Dr. Elizabeth Loftus, to testify on the credi-
bility of the eyewitness testimony.175 The trial court excluded the
expert testimony, holding that the evaluation of eyewitnesses was
not an area requiring expert testimony. The Fifth Circuit Court of
Appeals affirmed the decision, noting that the decision to admit or
exclude such testimony lies within the discretion of the trial court.

The Court of Appeals explained, however, that the psycholo-
gist's testimony was potentially admissible, because it did not
merely restate common knowledge. 76 The Court found that the
conclusions of psychological studies on eyewitness identification
"are largely counter-intuitive, and serve to 'explode common
myths about an individual's capacity for perception ....

This analysis echoes that of United States v. Smith. 78 In
Smith, the defendant was convicted of armed robbery. Three eye-
witnesses identified the defendant as the perpetrator and the de-
fendant's palm print was found at the scene of the crime. The trial
court rejected an offer of expert testimony on the potential unreli-
ability of eyewitnesses. 79 On appeal, the Sixth Circuit Court of
Appeals held that the exclusion was error, because the testimony
"might have refuted common assumptions about the reliability of
eyewitness identification."' 0 The Court affirmed the defendant's
conviction, however, finding the error harmless.' 8'

174. 786 F.2d 1308 (5th Cir. 1986).
175. Dr. Loftus's testimony would have consisted of factors such as: 1. the "forget-

ting curve," which indicates that memory decreases at a geometric rather than an arithme-
tic rate; 2. the "assimilation factor," which shows that witnesses sometimes include inaccu-
rate post-event information in their testimony; 3. the "feedback factor," which describes
how witnesses who discuss the case with other witnesses may reinforce mistaken identifica-
tion; and 4. other psychological theories relating to eyewitness identification. Id. at 1311.
See supra notes 75-116 and accompanying text.

176. The court went further and stated that in certain situations, such as when eye-
witness testimony "may make the entire difference between a finding of guilt or inno-
cence," it may be an abuse of that discretion to exclude expert testimony. Moore, 786 F.2d
at 1313.

177. Id. at 1312 (quoting United States v. Smith, 736 F.2d 1103, 1105 (6th Cir.),
cert. denied, 469 U.S. 868 (1984)).

178. 736 F.2d 1103 (6th Cir. 1984).
179. Id. at 1105.
180. Id. at 1106.
181. Id. at 1108.
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Nevertheless, even if it is assumed that the common-sense ap-
proach to evaluating witness credibility contains inaccuracies, the
analyses of Moore and Smith do not resolve the underlying ten-
sion between the law's embrace and the psychologists' rejection of
the concept of common sense. The psychological studies are not in
accord over whether informing jurors about the inaccuracies of
the common sense approach would actually assist the jurors' eval-
uation of particular witnesses at trial."8 2 It is questionable whether
jurors could be educated that quickly, or at all, on matters that
are mostly counter-intuitive. Education would require, first, an un-
learning and, second, a disciplined effort to understand the some-
times complex conclusions drawn by the experts. Thus, the narrow
question of whether such expert testimony assists the jury remains
unanswered. It is still not obvious that there is a direct causal re-
lationship between communicating to jurors the conclusions drawn
from the empirical studies and improved juror accuracy in assess-
ing credibility. 83

2. The Testimony is Not Unfairly Prejudicial

Some courts have concluded that expert psychological testi-
mony assists the jury and is not unfairly prejudicial. These courts
have used several methods to reduce the prejudicial impact of psy-
chological testimony before admitting it. These methods include
limiting the subject areas of the testimony,8 modifying the test
of reliability, 85 and using jury instructions instead of experts.8 6

i. The Form of the Testimony: Specific Versus General
a. Specific Testimony

In determining whether psychological testimony is unfairly

182. Compare McCloskey & Egeth, Eyewitness Identification: What Can a Psychol-
ogist Tell a Jury?, 1985 AM. PSYCHOLOGIST 550, 556 (concluding that jurors who have the
benefit of expert psychological testimony do not improve the accuracy of their evaluations
of eyewitness identification testimony) with Cutler, Dexter & Penrod, The Eyewitness, the
Expert Psychologist and the Jury, 13 LAW & HUM. BEHAV. 311, 329 (1989) [hereinafter
Cutler, Dexter & Penrod, The Eyewitness] (demonstrating that expert testimony does im-
prove jurors' judgment).

183. Ironically, unless a judge relies on a psychological study to exclude empirical
data about credibility assessments, the judge uses her own intuition about the sufficiency of
the jury's common sense.

184. See infra text and accompanying notes 187-217.
185. See infra text accompanying notes 218-223.
186. See infra text accompanying notes 224-229.
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prejudicial, many courts have based their conclusion largely on
the form of the testimony. Expert testimony that refers specifi-
cally to other witnesses in the case is rarely permitted. 87 In Ore-
gon, for example, "a witness, expert or otherwise, may not give an
opinion on whether he believes a witness is telling the truth. [Ore-
gon] reject[s] testimony from a witness about the credibility of
another witness, although [it] recognize[s] some jurisdictions ac-
cept it."'1 8 On the other hand, in People v. Cowles,l89 the Michi-
gan Supreme Court admitted testimony by medical experts about
the rape victim's credibility. The Court held that it was proper for
the experts to testify that the victim was a "pathological falsi-
fier."1 0 In so doing, the Court expressly accepted that the testi-
mony was relevant "not in extenuation of rape, but for its bearing
upon the question of the weight to be accorded the testimony of
the [victim]."19'

b. General Testimony

The most commonly admitted form of expert testimony on
credibility concerns the common or general characteristics of a
group of people."l 2 Courts have found this form of testimony to
have the least prejudicial impact.'93 The testimony usually in-
structs jurors on how to assess properly the credibility of a certain
type of witness or explains that certain behavior is relatively nor-
mal.8 Such testimony still affects indirectly the credibility of in-
dividual witnesses, but as one judge stated, "[s]ome bolstering of

187. But see Jeffers v. State, 145 Ga. 74, 78, 88 S.E. 571, 573 (1916); Convis, supra
note 118 (survey of the early usage of expert testimony based on psychological factors).

188. State v. Middleton, 294 Or. 427, 438, 657 P.2d 1215, 1221 (1983) (footnote
omitted).

189. 246 Mich. 429, 224 N.W. 387 (1929).
190. Id. at 431, 224 N.W. at 388.
191. Id.
192. In Middleton, 294 Or. 427, 657 P.2d 1215, the defendant had allegedly raped

his fourteen year-old daughter. At trial, a juvenile counselor/social worker was permitted
to testify that the fourteen-year-old's behavior was characteristic of sexual abuse victims.
The counselor stated, among other things, that the child had acted "very much in keeping
with children who have complained of sex [sic] molestation at home." Id. at 432 n.5, 657
P.2d at 1218 n.5. On appeal, the Oregon Supreme Court upheld the admission of the ex-
pert's testimony, concluding that it provided "information the jury did not have" and that
would allow a more accurate determination of credibility. Id. at 435-36, 657 P.2d at 1219-
20.

193. E.g., Kruse v. State, 483 So. 2d 1383, 1386 (Fla. Dist. Ct. App. 1986) (permit-
ting expert testimony on behavior patterns of child assault victims).

194. Id.
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a party's credibility cannot be helped. 195

The admission of general credibility testimony occurs most
often in cases involving sexual abuse and child witnesses.' 9 In
State v. Myers,19 7 the Minnesota Supreme Court upheld the ad-
mission of expert psychological testimony about the typical symp-
toms of sexually abused children.'98 In Myers, a clinical psycholo-
gist with vast professional experience in cases involving sexually
abused children testified about some general characteristics of
those children.' 99 In upholding the admission of this testimony,
the Minnesota Supreme Court reasoned that the "emotional and
psychological characteristics observed in sexually abused children
[are] a proper subject of expert testimony,"' 0 because they pro-
vide "a relevant insight into the puzzling aspects of the child's
conduct and demeanor which the jury could not otherwise bring to
its evaluation of her credibility . *. . .1,2 The child's young age
appeared to be important to the admissibility of the expert's
information. 0 2

General expert testimony about other widely disparate as-
pects of sex crimes cases has been permitted. One court allowed
testimony on the frequency of delays in reporting incidents of
child sexual abuse.203 Other courts have permitted testimony
about different mental and psychological symptoms of sexually

195. Id. at 1388.
196. See, e.g., People v. Roscoe, 168 Cal. App. 3d 1093, 215 Cal. Rptr. 45 (Dist. Ct.

App. 1985) (permitting expert testimony about the class of molestation victims being reluc-
tant to talk to investigators); see also People v. Bledsoe, 36 Cal. 3d 236, 247, 681 P.2d 291,
298, 203 Cal. Rptr. 450, 457-58, (1984) (citing cases that have admitted such testimony).

197. 359 N.W.2d 604 (Minn. 1984).
198. Id. But see State v. Maule, 35 Wash. App. 287, 293-94, 667 P.2d 96, 99-100

(1983) (expressing disapproval of the use of expert testimony "as substantive evidence to
help persuade the jury that [defendant] was guilty").

199. The victim was a seven-year-old girl. Myers, 359 N.W.2d at 606. The psycholo-
gist, Dr. Clare Bell, had sixty sexual abuse cases at the time of trial. Id. at 608. The
general characteristics she referred to included fear of men, nightmares about attacks, and
conduct in which "the child looks and acts older than she is." Id. at 608-09.

200. Id. at 609.
201. Id. at 610.
202. Id. at 610 (distinguishing jury's need for background data on child victims of

sexual abuse from that for adult rape victims); see also State v. Carlson, 360 N.W.2d 442
(Minn. Ct. App. 1985) (in which the court permitted expert testimony in a child abuse
case involving children ages eight and ten). For a different conclusion regarding the admis-
sibility of expert testimony when the victim is age seventeen, see State v. Danielski, 350
N.W.2d 395 (Minn. Ct. App. 1984).

203. State v. Petrich, 101 Wash. 2d 566, 576, 683 P.2d 173, 180 (1984).
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abused children." 4 In State v. Kim, °5 the Supreme Court of Ha-
waii affirmed the admission of expert testimony in a case in which
the defendant was accused of having sexual intercourse with his
thirteen-year-old step-daughter. Dr. Eberhard Mann, a pediatri-
cian and child psychiatrist, testified about the likelihood of the
victim's having fantasized the sexual acts, among other things.0 6

The court found that the expert offered the jurors information
about "specific" and "comprehensible" characteristics not other-
wise available to them.20 7

Often, the expert testifying about common behavioral re-
sponses to physical or sexual abuse frames the testimony in terms
of clinical "syndromes." These syndromes include the battered
woman's syndrome,08 the rape trauma syndrome,20 9 the battered
child syndrome,210 and the sexually abused child syndrome.211

This type of testimony also relates circumstantially to the credibil-
ity of witnesses. The expert testifies about an empirically based
psychological state and behavior, caused by crimes such as sexual
abuse or rape.212 The exposition of these syndromes corroborates
the victim's claims by expressly or implicitly stating that the vic-
tim's behavior is consistent with the behavior of other such
victims.

It is axiomatic that while general testimony is less prejudicial
than specific testimony about other witnesses, general testimony
also is less probative. The preference for general testimony, how-
ever, appears to reflect a distinction in the Federal Rules of Evi-

204. E.g., State v. Myers, 382 N.W.2d 91, 97 (Iowa 1986) ("[I]t seems that experts
will be allowed to express opinions on matters that explain relevant mental and psychologi-
cal symptoms present in sexually abused children.").

205. 64 Haw. 598, 645 P.2d 1330 (1982).
206. Id. at 601, 645 P.2d at 1334.
207. Id. at 608, 645 P.2d at 1338.
208. Recent cases admitting testimony about the battered woman's syndrome in-

clude: Hawthorne v. State, 408 So. 2d 801, 806 (Fla. Dist. Ct. App. 1982); Smith v. State,
247 Ga. 612, 617-619 , 277 S.E.2d 678, 682-83 (1981). Not all jurisdictions are permitting
such testimony, however. E.g., State v. Thomas, 66 Ohio St. 2d 518, 521-22, 423 N.E.2d
137, 139-40 (1981); Buhrle v. State, 627 P.2d 1374, 1378 (Wyo. 1981).

209. E.g., State v. McQuillen, 236 Kan. 161, 171, 689 P.2d 822, 828-29 (1984); State
v. Marks, 231 Kan. 645, 653-55, 647 P.2d 1292, 1299 (1982).

210. Comment, Expert Testimony On Rape Trauma Syndrome: Admissibility and
Effective Use in Criminal Rape Prosecution, 33 AM. U.L. REv. 417, 442 (1984) (Testi-
mony on battered child syndrome admissible as a description of victim's injuries. It is not
unduly prejudicial because it does not identify batterer.).

211. Hicks, supra note 44.
212. See Note, The Unreliability of Expert Testimony on the Typical Characteris-

tics of Sexual Abuse Victims, 74 GEo. LJ. 429, 437 (1985).
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dence, which, arguably, favors evidence with low probative value
and a small prejudicial effect over evidence that is both highly
prejudicial and highly probative.21 3

Some courts, however, find the lower probative value of gen-
eral testimony to be an obstacle to its admissibility. For these
courts, the admission of testimony about the behavioral patterns
of sexual abuse victims is error because it permits an indirect
opinion on the credibility of a witness that would be improper if
offered directly. In State v. Myers,214 for example, the defendant
was convicted in Iowa of indecent contact with an eight-year-old
child. The trial court permitted an expert to testify generally
about the veracity of children who allege sexual abuse. The Iowa
Supreme Court held that the admission of such testimony was an
abuse of discretion and reversed the conviction. 15 The Court
painted a bright line that prohibited indirect testimony about
credibility whenever direct testimony would also be
inadmissible. 1 6

ii. The Scope of Juror Common Sense

A different approach to admitting credibility evidence in-
volves restricting the accepted parameters of jury common sense.
When common sense is defined narrowly, the prejudice antici-
pated from the admission of empirical data on credibility is more
easily reconciled with the tradition of relying on the jury's com-
mon sense in those areas where jurors arguably lack common
sense or experience. In such areas, expert testimony can be admit-
ted to supplement deficiencies in experience, rather than to
counter-biases or myths resulting from prior experiences. Courts
that permit assistance to jurors may thus attempt to resolve the
delicate question of whether the expert testimony would replace or
merely supplement the jury's decision-making process by describ-
ing the scope of common sense narrowly. Instead of viewing ex-
pert testimony as challenging the very essence of the jury func-
tion, courts may analogize psychological testimony about
credibility to well-established exceptions beyond the boundaries of

213. See, e.g., FED. R. EvID. 405 (permitting proof of character by reputation and
opinion evidence but not the more probative and prejudicial evidence of specific acts).

214. 382 N.W.2d 91 (Iowa 1986). This case should not be confused with the differ-
ent case by the same name, discussed supra text accompanying notes 197-202.

215. Id. at 98.
216. Id. at 97-98.
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common sense. An example of such an exception is testimony
about a witness' mental condition.217

While this approach appears to avoid a direct confrontation
between the traditional conception of the jury role and the empiri-
cal data of the psychologists, courts must still determine where
common sense leaves off and diversity of experience begins. This
new question still forces courts to define common sense, and to
consider the psychological studies to determine the contours of
common sense. Consequently, the new analysis is no different than
the original question posed regarding the efficacy of common
sense-based decision making. The result of a court's beginning
down the "slippery slope" of narrowing the scope of common
sense could be the complete replacement of jury common sense
with psychological evaluations of credibility.

iii. The Flexible Reliability Test

Some courts have limited the prejudicial impact of expert
credibility testimony by abandoning the "general acceptance" test
of Frye v. United States218 and adopting a more flexible relevancy
test as did the Third Circuit Court of Appeals in United States v.
Downing.21 9 In Downing, the court rejected the Frye test,220 re-
placing the "general acceptance" standard with a more flexible,
multiple-factor test to govern the admission of novel scientific evi-
dence.2 2 ' The court stated:

In our view, Rule 702 requires that a district court ruling upon
the admission of (novel) scientific evidence, i.e., scientific evi-
dence whose scientific fundaments are not suitable candidates
for judicial notice, conduct a preliminary inquiry focusing on (1)
the soundness and reliability of the process or technique used in
generating the evidence, (2) the possibility that admitting the
evidence would overwhelm, confuse, or mislead the jury, and (3)
the proffered connection between the scientific research or test
result to be presented, and particular disputed factual issues in
the case.222

Under the new test, the Court in Downing concluded that expert

217. See sources cited supra note 55.
218. 293 F. 1013, 1014 (D.C. Cir. 1923). See supra text accompanying notes 159-

162.
219. 753 F.2d 1224 (3d Cir. 1985).
220. Id. at 1232, 1233 n.11.
221. Id. at 1237.
222. Id.
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testimony about the unreliability of eyewitnesses was reliable and,
therefore, generally admissible.22 3

iv. Special Jury Instructions
Still other courts have minimized the prejudicial effect of the

psychological data by determining not to admit it as evidence, but
rather to include it in special jury instructions.224 A model jury
instruction on the potential for eyewitness misidentification was
offered by the District of Columbia Court of Appeals in United
States v. Telfaire,225 and adopted by the Fourth Circuit Court of
Appeals. 226 The instruction cautions the jury to consider eyewit-
ness testimofiy "with great care. ' 227 Other jurisdictions use differ-
ent instructions228 to achieve the same objective. These special in-
structions have been criticized, however, as ineffective. 229

3. The Testimony is Central
Some courts have admitted expert testimony on policy

grounds that are not in the plain language of the applicable rules
of evidence. The most prevalent policy rationale upon which ex-
pert testimony has been admitted is centrality - how important
the evidence is to the outcome of the case. In these trials, witness
credibility is exceedingly important because it is not supplemented
by corroborating evidence.

Several recent decisions illustrate the centrality analysis. In
these cases, the courts have held that the exclusion of "helpful"
expert testimony on credibility constituted reversible error. In
People v. McDonald,3 0 the defendant was convicted of murder in

223. Id. at 1243-44.
224. See, e.g., United States v. Zeiler, 470 F.2d 717, 720 (3d Cir. 1972) ("The dan-

ger that the jury may give undue weight to eyewitnesses' testimony can be further guarded
against by appropriate jury instructions.").

225. 469 F.2d 552, 558-59 (D.C. Cir. 1972).
226. United States v. Holley, 502 F.2d 273, 277-78 (4th Cir. 1974).
227. Carey v. Maryland, 617 F.Supp. 1143, 1147 (D. Md. 1985), af'd, 795 F.2d

1007 (4th Cir. 1986).
228. Commonwealth v. Francis, 390 Mass. 89, 100, 453 N.E.2d 1204, 1210 (1983).
229. The instructions are based on the court's own misconceptions and omit refer-

ence to weighing the various factors involved. E.g., Greene, Judges Instructions on Eyewit-
ness Testimony: Evaluation and Revision, 18 J. OF APPLIED SOC. PSYCHOLOGY 252, 273
(1987) (Judges are often "unaware of the fallibility of eyewitness evidence" and, thus, are
not "motivated to give instructions which stress caution in evaluating eyewitness
evidence.").

230. 37 Cal. 3d 351, 690 P.2d 709, 208 Cal. Rptr. 236 (1984).

[Vol. 40:165



WITNESS CREDIBILITY

a California state court and sentenced to death. The only evidence
tying the defendant to the crime was the testimony of four eyewit-
nesses. Their identifications all contained potential grounds for
reasonable doubt as to whether the defendant committed the
crime.231 At trial, the defendant offered the testimony of an expert
on the unreliability of eyewitness identification, but the trial court
rejected the testimony. On appeal to the Supreme Court of Cali-
fornia, the defendant's conviction was reversed. The California
Supreme Court held that although the admissibility of such expert
testimony falls primarily within the trial court's sound discretion:

[w]hen an eyewitness identification of the defendant is a key ele-
ment of the prosecution's case but is not substantially corrobo-
rated by evidence giving it independent reliability, and the de-
fendant offers qualified expert testimony on specific
psychological factors shown by the record that could have af-
fected the accuracy of the identification but are not likely to be
fully known to or understood by the jury, it will ordinarily be
error to exclude that testimony." 2

In State v. Chapple,233 the defendant was convicted in an Ar-
izona state court of three counts of first-degree murder. The only
evidence connecting him to the crime was the uncorroborated tes-
timony of two eyewitnesses.234 Defense witnesses testified that the
defendant was in another state at the time of the crimes. The de-
fendant also offered expert testimony about the factors that bear
on the unreliability of eyewitness identification. The trial court re-
fused to permit the expert to testify. On appeal, the Arizona Su-
preme Court reversed the lower court's decision to exclude the ex-
pert testimony, holding that while the admissibility of this type of
testimony was within the trial court's discretion, the testimony
here would have been "of significant assistance" to the jury on "a
number of substantive issues of ultimate fact.23

1
5 To exclude the

testimony in this case was consequently an abuse of discretion.
The centrality analysis has been applied to the credibility of

more than just eyewitnesses to murder. In Skamarocius v.
State,2 36 the defendant was convicted in an Alaska state court of
sexual assault. The only evidence linking the defendant to the

231. Id. at 353, 690 P.2d at 711, 208 Cal. Rptr. at 238.
232. Id. at 377, 690 P.2d at 727, 208 Cal. Rptr. at 254.
233. 135 Ariz. 281, 660 P.2d 1208 (1983).
234. Id. at 285, 660 P.2d at 1212-13.
235. Id. at 297, 660 P.2d at 1224.
236. 731 P.2d 63 (Alaska Ct. App. 1987).
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crime was the uncorroborated identification of the victim and a
towel, which the alleged perpetrator had used during the assault.
Once again, the trial court rejected the defendant's offer of expert
psychological testimony about the unreliability of eyewitness testi-
mony. On appeal, the Alaska Court of Appeals held the trial
judge had abused his discretion in excluding the testimony. The
testimony was central to the defendant's case and might have dis-
pelled any misconceptions the jurors might have had about the
meaning of an eyewitness' confidence. The court stated, however,
that exclusion is proper when the eyewitness testimony is corrobo-
rated by substantial physical evidence or a co-defendant's
testimony.237

The centrality approach of the courts in McDonald, Chapple,
and Skamarocius is inconsistent with a traditional evidentiary
analysis that does not factor into the calculation of admissibility
considerations such as the importance of the offered evidence or
the lack of corroboration.23  The centrality analysis may be char-
acterized as a compromise between the common-sense and empiri-
cal approaches to evaluating witness credibility. It is the most suc-
cessful compromise between the two extremes because it only
indirectly confronts the dual evidentiary concerns* of assistance
and prejudice, switching the relevant question from "Can the jury
be assisted by this information?" to "How important is the credi-
bility determination to the outcome of the case?" When expert
testimony is admitted under this approach, the court is stating in
essence that whatever prejudice may be associated with the testi-
mony is outweighed by the importance of a credibility assessment
to a just resolution of the case.

237. Id. at 67. In State v. Taylor, 50 Wash. App. 481, 749 P.2d 181 (1988), the
defendant had been convicted of burglary and assault. The sole evidence against the de-
fendant was the eyewitness testimony of the victim. The trial court excluded the proffered
expert testimony about eyewitness misidentification. The Washington Court of Appeals re-
versed recognizing that "the exclusion of such testimony is an abuse of discretion" in cer-
tain situations, including this one in which the defendant's identification is the central issue
at the trial, the defendant has an alibi defense, and there is little or no other evidence
against the defendant. Id. at 488-89, 749 P.2d at 184; see also State v. Moon, 45 Wash.
App. 692, 726 P.2d 1263 (1986) (Exclusion of expert testimony which could help the jury
determine the reliability of eyewitness identification is an abuse of discretion when identifi-
cation is a principal issue.).

238. See, e.g., FED. R. EVID. 403 (considering only probative value and prejudicial
effect of the particular piece of evidence, not as viewed with respect to the entire case).
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D. The Inconclusiveness of the Courts' Response to
Psychologically Assisted Credibility Assessments

In determining whether to admit the testimony of psychologi-
cal experts or special jury instructions on witness credibility,
courts have developed several tendencies. They have considered
such factors as the generality of the testimony, its reliability and
its helpfulness. Despite the recurrence of these themes, the con-
ventional, evidentiary rules-based analysis has yielded no persua-
sive conclusion about the admissibility of expert testimony or spe-
cial jury instructions concerning witness credibility. Even though
many courts recognize, for example, that the psychological data
reliably suggest that jurors assess credibility inaccurately, they re-
main in doubt as to whether educating the jury about credibility
would improve the accuracy of these evaluations and thereby sat-
isfy the helpfulness requirement. 39

The use of alternative approaches such as centrality holds out
some promise for reconciling the competing policies, but does not
seem to be justified by a traditional analysis under the rules of
evidence. The following section argues that the centrality ap-
proach is the only one that makes sense.

IV. THE STRUCTURAL IMPLICATIONS OF ABANDONING
COMMON SENSE AND ADOPTING A PSYCHOLOGICAL MODEL OF

THE JURY

"I think there is such a thing as Quality, but that as soon as
you try to define it, something goes haywire.'240

A rules-based analysis of the admissibility of psychological
information on credibility reveals the inability of courts to ap-
proach such evidence in a logical, persuasive or even unified man-
ner. This is due to reasons associated with the underlying tension
between a jury system modeled on social science data and a more
traditional conception of the criminal trial process based on the
jurors' common sense.

This section suggests that an alternative to the inconclusive
doctrinal/evidentiary analysis described in the preceding section is

239. See Cutler, Dexter, & Penrod, Expert Testimony and Jury Decision-Making:
An Empirical Analysis, 7 BEHAVIORAL SCI. & L. 215, 223 (1989); Cutler, Dexter & Pen-
rod, The Eyewitness, supra note 182, at 329.

240. R. PERSIG, ZEN AND THE ART OF MOTORCYCLE MAINTENANCE 184 (Bantam
New Age ed. 32nd printing 1985).
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necessary to resolve this issue. The proffered alternative analysis
directly confronts the offending underlying conflict evaluating the
competing approaches to assessing credibility in light of the three
primary objectives of the criminal justice system: truth-finding,"4

dispute resolution,242 and representation-reinforcement. 43 The
analysis suggests that the value of common sense is both overshad-
owed and undervalued by the psychological studies. The section
concludes that systemic concerns such as public confidence in the
verdict and the representation function of the jury justify the con-
tinued reliance on common sense. The section argues further,
however, that psychological testimony or data should be admissi-
ble when strong policy concerns are overriding, such as when cred-
ibility assessment is central to the outcome of the case and the
presumption of innocence is threatened.

The alternative analysis offered in this section replaces the
current model of juror functioning, which relies on juror credibil-
ity assessments using common sense, with a model that presup-
poses the necessity for expert psychological testimony about credi-
bility.244 Such a system is based on the importance of juror
education through expert witnesses. The experts are presumed
necessary to provide jurors with a scientific framework for making
credibility assessments. This section evaluates, in terms of its ef-
fect on the objectives of the jury system, the hypothetical model's
use of expert testimony to assist the jury on credibility questions
and its corresponding abandonment of the principle of the suffi-
ciency of common sense.

A. Replacing Current Assumptions with New Ones
It is well-established within current law that, as a general

rule, the common sense of the jury - along with the traditional
assistance provided by cross-examination, legal argument and the
opportunity to observe the witness' demeanor - provides suffi-
cient guidance for credibility evaluations. The current model of
the jury system is based upon this principle. If, however, we reject

241. See supra text accompanying notes 28-35.
242. See supra section I.A.2, p. 172.
243. See supra text accompanying notes 37-43.
244. This analysis is loosely based on a methodology proposed by Professor Unger.

Unger, The Critical Legal Studies Movement, 96 HARV. L. REv. 561 (1983). Professor
Unger offered a method of analysis called deviationist doctrine. While the actual methodol-
ogy used in this paper is vastly different from Professor Unger's practice and intent there
are still some similarities to the deviationist doctrine technique.
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this principle on the ground that it is empirically incorrect, we can
hypothesize a different model of the jury system. This model
would be based on the assumption that jurors are unable to assess
accurately credibility questions that either fall outside of their
common experience (e.g., with respect to sexual child abuse) or
fall within their common experience but are distorted by
prejudices resulting from prior experiences (e.g., with respect to
eyewitnesses).

This section replaces the current prevailing assumptions
about jurors' common sense with counter-assumptions and exam-
ines the consequences. Thus, the model of the competent juror
armed with common sense is replaced by that of the limited-expe-
rience juror influenced by prejudices, myths and stereotypes. The
practical consequences of such a change would be immediate and
are illustrated by the following examples.

1. Areas of Conflict

The following examples illustrate the most prominent areas
of conflict between the two models of the jury system. An eyewit-
ness, after making a positive, at-the-scene identification of the sus-
pect in an armed robbery, is unsure two years later at trial
whether the defendant is the same armed robber.245 According to
traditional theory, the jury is capable of evaluating the lapse in
the witness' memory without assistance. According to the counter-
view, an expert should be permitted to testify about the signifi-
cance of such a lapse, particularly since studies have shown that
memory loss does not occur gradually but geometrically. Simi-
larly, whether the eyewitness expresses either great or little confi-
dence in her identification, jurors should be informed that there
appears to be no relationship between the level of confidence and
the accuracy of an identification.246

A six-and-a-half-year-old child claims to have been molested
by an adult. There are no other witnesses to the molestation or
additional corroborative evidence. The dominant view today would

245. Cf. Wynn v. United States, 538 A.2d 1139 (D.C. 1988) (sixth amendment right
to a speedy trial may be affected and prejudice to the defendant incurred when trial takes
place 24 months after alleged assault by prison inmate and defense witnesses are unable
accurately to recall the events).

246. See Bothwell, Deffenbacher, & Brigham, Correlation of Eyewitness Accuracy
and Confidence: Optimality Hypothesis Revisited, 72 J. APPLIED PSYCHOLOGY 691, 694
(1987) (concluding that eyewitness confidence is not correlative to eyewitness accuracy).
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not permit expert testimony on the issue of the child's veracity.
Under the counter-view, a juror, although she was young once,
would be deemed not to have the tools necessary to deal with such
a sensitive and foreign question of credibility. An expert who uses
doll simulations, who is either familiar with the common responses
of abused children, has performed various psychological studies on
child abuse, or is familiar with this child, would, therefore, be
called to supplement and shed light on the testimony of the child
victim. The expert would assist the jurors to calibrate their assess-
ments of the complaining witness' testimony relative to their as-
sessments of the alleged perpetrator's testimony.

Through these examples, it is apparent that the hypothetical
model is reluctant to rely on the naked ability of jurors to assess
the credibility of witnesses. This reluctance attaches not only to
sensitive cases, but to all cases, no matter how ordinary. Experts
would "help" the jury even in ordinary cases, because jurors are
considered ill-equipped to assess credibility evidence.

The hypothetical model views cross-examination primarily as
a means of gathering information, rather than organizing or
weighing it. Thus, cross-examination and the arguments of coun-
sel are not thought to limit and guide jury discretion adequately,
nor to minimize prejudices and erroneous evaluation mechanisms
sufficiently. These techniques are not relied on to provide the jury
with an effective measuring device. Instead, the hypothetical
model uses expert psychological testimony to counteract the
prejudices that are inherent in the current concept of the jury
system.247

2. The Sources of the Current and Counter-Assumptions

The presently dominant view, which presumes that jurors are
competent to decide credibility questions using mere common
sense, 24s is justified primarily by the goal of representation-rein-

247. These prejudices are currently recognized by the courts. E.g., United States v.
Telfaire, 469 F.2d 552 (D.C. Cir. 1972) (in which a special identification instruction was
created for use in cases when eyewitnesses testify).

248. Recently two commentators have noted that:
This [view] and its pessimistic conclusion seem to rest on several implicit as-
sumptions about psychology and the proper functioning of the trial system. They
reflect the belief that our trial process produced better results before psycholo-
gists started meddling with it; now that lawyers are using sophisticated tech-
niques based on psycholegal research, they are upsetting the natural balance and
subverting the proper function of the trial. Moreover, critics claim, trial attor-
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WITNESS CREDIBILITY

forcement.249 By embracing the unassisted role of common sense,
it assures that jurors and, by implication, all members of the com-
munity are responsible for the verdict. The verdict, then, is repre-
sentative of the community's viewpoint. This heightened trust in
the jury theoretically generates more confidence in the result.

The hypothetical model, on the other hand, draws its power
primarily from the truth-finding function. Scientific information
about credibility assessments is adduced to enhance the accuracy
of credibility assessments and consequently of trial outcomes.
While assistance from professionals might weaken the premise
that the jury's decision is representative of and speaks for the
community, community approval should remain high because of
the increased accuracy of the result. Jurors will arguably perform
better if trained and educated. Instead of permitting the jury un-
checked discretion to assess credibility, which effectively invites
jurors to allow their prejudices and ignorance to influence deter-
minations of credibility, the hypothetical model would structure
jury discretion to ensure accuracy. Thus, the hypothetical model
rejects the belief that "jurors in their 'natural' state, not subjected
to psychological persuasion techniques, will return more accurate,
impartial verdicts, based on a rational consideration of the
evidence."2 50

B. The Impact of Exchanging Current Assumptions for
Counter-Assumptions

In some respects, the new system would be radically different
from its predecessor. In other respects, the similarities would be
striking. The following three sections will examine these differ-
ences and similarities.

1. A Different System

The replacement of the presently dominant assumptions with

neys have become capable of inducing jurors to make bad decisions based on
biases and other improper factors, and no existing mechanism can prevent such
abuse. This argument can be broken down into several psychological assump-
tions about how jurors reach decisions and the nature of psycholegal research,
and several legal assumptions about the theory and structure of trials.

Tanford & Tanford, Better Trials Through Science: A Defense of Psychologist-Lawyer
Collaboration, 66 N.C.L. REv. 741, 743 (1988).

249. See supra text accompanying notes 37-43.
250. Tanford & Tanford, supra note 248, at 743.
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the counter-assumptions would lead to changes in the institutional
roles of judge, juror, expert and attorney. The judge would share
with the expert some of her power to disclose general principles
and rules.2 51 The expert would gain a greater ability to influence
the outcome of the case. Jurors, while retaining the power to de-
cide the facts, would be influenced by more experts than before.
The attorneys would probably have to adjust their theory of the
case and the structure of their arguments to accommodate the ex-
pert testimony, particularly if they formerly would have based
their arguments on stereotypes or myths embraced by common
sense. The change in roles would result in a reallocation of court-
room power.

This shift in power would also cause a shift in responsibilities.
While jurors would have the same responsibility over the outcome
of the case, the expert's increased role might make him appear at
least partly responsible for erroneous verdicts. The judge, mean-
while, would have greater responsibility in determining exactly
what type of psychological evidence is admissible and under what
circumstances. The jurors would be responsible for reeducating
themselves about common-sense beliefs that they might hold
strongly.

This reordering would also produce other, equally significant
effects. The expert's provision of general information might, for
example, encroach on the judicial function. The facts dispensed by
the expert resemble legislative facts more than adjudicative
facts. 252 Thus, the expert might be perceived as a quasi-judge who
educates the jury not on the law but on how the jury can carry out
its role as fact-finder. 53

Reliance on psychological studies of human behavior could
eventually lead to sweeping changes in the entire jury system and
the rules that govern it.254 Psychological studies, as interpreted by

251. This is because expert testimony provides information that the jurors may treat
like judicially noticed facts. See generally VIRGINIA Note, supra note 44 (arguing against
permitting expert testimony on rape trauma syndrome).

252. "Adjudicative facts are simply the facts of the particular case. Legislative facts
. . . are those which have relevance to legal reasoning and the lawmaking process, whether
in the formulation of a legal principle or ruling by a judge or court or in the enactment of a
legislative body." FED. R. EvID. 201(a) advisory committee's note.

253. One commentator called this new type of evidence "social frameworks," mean-
ing "the use of general conclusions from social science research in determining factual
issues in a specific case." Walker & Monahan, Social Frameworks: A New Use of Social
Science in Law, 73 VA. L. REV. 559, 559 (1987).

254. For an interesting parallel, see Craig v. Boren, 429 U.S. 190 (1976) where the
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expert psychologists, could determine what judges say to the ju-
rors about understanding the evidence, how they say it, and when
they say it.2"5 Experts could be used to inform jurors about how to
perform their deliberations properly and about the psychology of
being a juror. Jurors could even be instructed on the effects of the
way testimony is presented. 56

Such professionalization of the system through the wide-
spread use of psychologists would have a significant impact. Over-
all, the impact would be difficult to accept. An amateur jury, al-
though it may make mistakes, remains a preferable symbol
because the acceptance of the counter-assumptions would serve to
reduce public confidence in the criminal justice system. The public
might see elitism as the motivating force behind the replacement
of common sense with expert guidance.257

The adverse effects of psychological intervention have been
well-documented in the context of the insanity defense. In Dur-
ham v. United States,5 8 the D.C. Circuit held that the appropri-
ate test for determining insanity was whether the criminal conduct
was a "product" of a mental disease or defect.25 9 This test made
the definition of a legal concept fully dependent on the medical
community. The "product" test eventually proved to be no test at
all, but merely the sum of the views of the medical profession. It
engendered mistrust of the psychiatric community and was even-
tually abandoned. 260 A similar disintegration could readily occur
with expert credibility testimony.

Another significant effect of this reordering would be to re-

Court rejected reliance on purely social science data for Equal Protection analysis. See
infra note 279.

255. For an interesting study of the influence a judge can have on a jury by the use
of certain tones of voice or nonverbal behavior, see Note, The Appearance of Justice:
Judges' Verbal and Nonverbal Behavior in Criminal Jury Trials, 38 Stan. L. Rev. 89
(1985), summarized in Guilty Looks, Sci. AM., June 1986, at 72.

256. The implications of extending the hypothetical model are best observed in the
area of jury instruction and deliberation. This model would require that jurors expressly be
made aware of how the presumption of innocence applies to the evidence, and how to sift
through the evidence in applying the law. Merely reading the instructions would not be
sufficient; jurors would require much more preparation. Judges would then themselves need
expert assistance in how to instruct jurors effectively.

257. See also supra notes 37-43 (discussing the representation-reinforcement func-
tion of the jury).

258. 214 F.2d 862 (D.C. Cir. 1954).
259. Id. at 874-75 (citing State v. Pike, 49 N.H. 399 (1870); State v. Jones, 50 N.H.

369, 398 (1871)).
260. United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972).
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strict the jury in several ways. Increased expert testimony would
limit the jury's discretion to assess credibility and, by implication,
its power to "nullify" the testimony of any witness. Jurors would
have to learn to approach many ordinary questions from a
counter-intuitive perspective. Moreover, as the quantity of infor-
mation the jury must assimilate increased, the more difficult the
jury's task would become.

2. A Similar System

While the replacement of the presently dominant assumptions
with the counter-assumptions would modify the operation of the
judicial system, the system would remain the same in many ways.
The dichotomy of a binary order, involving assumptions and
counter-assumptions, would still exist. The essential purpose of the
jury would remain unchanged. The jury would continue to be re-
sponsible for finding the facts based on what the court admits into
evidence. The jury would still weigh the evidence and evaluate the
credibility of witnesses. More significantly, the attempt to elimi-
nate reliance on common sense would not eliminate the variable of
human experience from the jury evaluation process. Instead, the
psychological approach essentially would replace common sense
analysis with another value-laden approach. The values involved
would be those of the experts and those of the jurors in assessing
the experts. Because of the qualitative nature of credibility assess-
ments, which require subtle and individualized evaluations, the
psychological data would be subject to a new set of biases, myths,
and errors that would vary with each juror. Thus, under any sys-
tem, the jury process appears to require an irreducible use of com-
mon sense. Plain logic and rationality cannot simply be replaced
with a completely scientific analysis of credibility. Thus, just as
the polygraph has failed to completely replace the jury's evalua-
tion of witness credibility, a psychological model of the criminal
justice system would not eliminate the need for the jury's judg-
ment or common sense.

i. But Not a Better Similar System

The best measure of the legal model is whether the testimony
has a positive effect on the objectives of the system. If use of ex-
pert testimony is perceived as excessive, it could very well under-
mine public confidence in the results that juries reach. This would
be due, in part, to society's view of the discipline of psychology:
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There is little doubt that the underlying concern has much to do
with judicial distrust of the science or art of psychology, along
with an ambivalent attitude toward the jury. On the one hand,
courts articulate a strong belief in the value of the jury system
and a desire to protect the traditional role of the jury as fact
finder. At the same time, there is often a lack of faith in the
jury's ability to discern truth that is reflected in the decision to
withhold information from the jury because of the fear that lay
jurors will be unable to pierce through its "aura of scientific reli-
ability" to perform their highly valued function.2" l

Thus, while psychological data point out correctly the deficiencies
in lay assessments of credibility, mistrust of psychology diminishes
the value of the data.

Public confidence in the jurors themselves, and not just in the
results they reach, would also decrease under the new system. To
the extent that the public believes the psychological testimony to
be true, the public is likely to question whether jurors selected
from a cross-section of the community can render a fair verdict
based on their own experience.2 62 The inference is that if jurors
cannot resolve basic questions of credibility, what questions can
they resolve? If experts are more knowledgeable about such com-
mon questions, should not the jurors defer to the experts? Because
it assumes that the jury is incapable of performing a function so
central to its role, the psychological model would eventually erode
the public's confidence and trust in the jury's ability to do what is
right.

ii. The Expert as Unintended Moralist

The values the jury chooses to adopt and govern their deliber-
ations are an important aspect of the concept of democracy as
applied to the jury system.2 63 Moreover, the expert's testimony,
although substantive, is not without its own set of values that may
influence the jury. Thus, even the expert as educator must be

261. Ingulli, supra note 21, at 153.
262. It is interesting that jurors have difficulty with many types of technical evi-

dence. Cf. Thompson & Schumann, Interpretation of Statistical Evidence in Criminal Tri-
als: The Prosecutor's Fallacy & the Defense Attorney's Fallacy, I I LAw & HUM. BEHAV.
167 (1987) (concerning jurors' underutilization of base and incidence rates for forensic
tests in which an object found at the scene of the crime is matched to the suspect).

263. See Gold, supra note 37, at 498 (fragmenting the courtroom decisionmaking
power bars the state from using "the judicial system of as tool of governmental oppres-
sion"); supra, text accompanying notes 37-43.
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aware that any interpretation he makes carries value assumptions
and that his discussion of witness evaluation is in effect about
"goodness" and "badness." Thus, the jury's choice of values under
the psychological model is impeded by the experts.

a. Truth-finding

Psychological evidence about credibility is considerably less
certain of its assertions than physical scientific evidence, such as
DNA-typing, blood-testing for alcohol or hair analysis. Yet, its
imprimatur on the jury may carry a much higher certitude.

The difference in the nature of the evidence is readily seen by
example. In one controversial case,2"" for example, defendant
Gary Dotson was convicted of rape primarily on the testimony of
the victim, Kathleen Crowell Webb. Webb recanted her trial tes-
timony approximately seven years after the trial.26 5 Despite the
recantation, however, Dotson was not released from prison. In
1988, technological advances in DNA comparison showed that the
semen found on Ms. Webb could have been that of only 5 % of
the male population and not that of Mr. Dotson.2 61 The psycho-
logical testimony does not pretend to provide such exactitude.267

Instead, psychological evidence, necessarily introduces the subjec-
tive variable of human evaluation. Unlike evidence of DNA com-
parisons, and like quantifications of pain and suffering, psycholog-
ical evidence does not preclude juror speculations. Thus, the claim
that expert-psychological testimony improves juror accuracy does
not appear to be warranted.

b. Realism and Credibility

Expert credibility testimony based on social science data can
be viewed as a legal realist analysis of credibility assessment. The
psychological data on credibility, while not establishing "with cer-
tainty the existence of any fact that is of consequence to an issue

264. People v. Dotson, 99 I11. App. 3d 117, 424 N.E.2d 1319 (1981).
265. People v. Dotson, 163 Il1. App. 3d 419, 516 N.E.2d 718 (1987).
266. Gorner & Barnum, Nicarico Case to Put Genetic Tests on Trial, Chi. Tribune,

May 28, 1989, at 1. For another example of the use of such testing, see Andrews v. State,
533 So. 2d 841 (Fla. Dist. Ct. App. 1988).

267. "Clearly, the social sciences do not claim empiricism, or the scientific exacti-
tude that physics and medicine aspire to." Note, Expert Testimony in Child Sexual Abuse
Prosecutions: A Spectrum of Uses, 68 B.U.L. REv 155, 181 (1988) (citing State v. Logue,
372 N.W.2d 151, 157 (S.D. 1985)).
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at trial," is arguably, as the proponents of legal realism might
conclude, "capable of providing information regarding the
probability that something did or did not occur."268 General
probabilities, however, do not assist the fact finder to determine
the truth about a specific case.

Psychological testimony, like legal realism, fails to provide a
viable alternative to present methods of credibility assessment.
The social science data does not itself tell jurors how to determine
the weight to give to each credibility factor, how and when'to sub-
stitute those factors for their own prejudices and experiences, or
how to apply the factors to each witness. Instead, expert testimony
can only supplant the jury's role, be ignored or confuse the jury.

The realist exposure of biases and prejudices may reveal that
common sense is not value-neutral, but not necessarily that its use
is invalid. The normative component of a jury verdict is essential
to the governance of acceptable minimum standards of behavior.
The normative component requires values that include past exper-
iences and biases. The realist rejection of bias and prejudice con-
sequently abandons an important component of jury action and,
perhaps even more significantly, fails to provide its own neutral
framework. Instead, it replaces the old biases with new ones.

The hypothetical model is also deficient in failing to recog-
nize that the elimination of bias and prejudice may be impossible.
As one commentator noted:

To psychologists, however, the unbiased juror does not exist. Ju-
rors, like all other human decision makers, cannot evaluate evi-
dence as if it were sui generis but must always relate it to past
experiences and preconceived beliefs about the world: the knowl-
edge structures they have accumulated over a lifetime. Based on
this premise some psychologists have concluded that the purpose
of jury selection cannot be the selection of an impartial jury.
Rather, it must be the selection of the most favorably biased
jury.269

To compensate for the fact that jurors must guess as to credibility
and that biases are unavoidable, common sense is a necessary and
valuable repository of morality, community intuition and
judgment.

268. Walker & Monahan, supra note 253, at 595; cf. People v. Collins, 68 Cal. 2d
319, 438 P.2d 33, 66 Cal. Rptr. 497 (1968) (rejecting the use of statistical probabilities to
infer guilt).

269. Gold, supra note 37, at 492 (citations omitted).
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That social science data are an inadequate basis for justifia-
ble legal rules is exemplified by the experience of the Supreme
Court of the United States in determining the number of jurors
required in criminal cases. Historically, the American jury was
composed of twelve individuals from the community."' This num-
ber of jurors was widely accepted, but not officially recognized as
constitutionally based. In the 1970s, the Court considered several
cases involving the number of jurors required. In Williams v.
Florida,271 the Court held that a six-person jury in a criminal case
satisfied the sixth amendment requirement of trial by jury.272 The
Court noted that "the reliability of the jury as a fact-finder hardly
seems likely to be a function of its size. '273 Many social scientists
accepted the Court's implicit invitation to analyze the relationship
between jury size and jury function.21 4

Eight years later, in the face of shrinking juries in several
states, the Court prohibited juries of fewer than six members. In
Ballew v. Georgia,2 75 the Court held that a five-person jury in a
criminal case violated the constitutional requirement of trial by
jury. The Court relied on empirical research in reaching this
conclusion:

While we adhere to, and reaffirm our holding in Williams v.
Florida, these studies, most of which have been made since Wil-
liams was decided in 1970, lead us to conclude that the purpose
and functioning of the jury in a criminal trial is seriously im-
paired, and to a constitutional- degree, by a reduction in size to
below six members. 276

The Court went on to say, "the assembled data raise substantial
doubt about the reliability and appropriate representation of

270. For the possible origin of this requirement, see Williams v. Florida, 399 U.S.
78, 87-90 (1970).

271. 399 U.S. 78.
272. Id. at 80. (The Florida law provided for a six person jury in all but capital

cases.).
273. Id. at 100-01.
274. E.g., NEw JERSEY CRIMINAL LAW REVISION COMMISSION, SIX-MEMBER JURIES

(1971); Davis, Kerr, Atkin, Holt & Meck, The Decision Processes of 6- and 12- person
Mock Juries Assigned Unanimous and Two-Thirds Majority Rules, 32 J. PERSONALITY &
SOC. PSYCHOLOGY I (1975); Diamond, A Jury Experiment Reanalyzed, 7 U. MICH. J.L.
REF. 520 (1974); Lempert, Uncovering "'Nondiscernible" Differences: Empirical Research
and the Jury-Size Cases, 73 MICH. L. REV. 643 (1975); Nagel & Neef, Deductive Model-
ing to Determine an Optimum Jury Size and Fraction Required to Convict, 1975 WASH.
U.L.Q. 933.

275. 435 U.S. 223 (1978).
276. Id. at 239.
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panels smaller than six."'27 7 Even so, the focal point of the Court's
decision was not its interpretation of the social-science data. The
Court conceded that "we readily admit that we do not pretend to
discern a clear line between six members and five."'2 78 The Court
rightly hesitated to rely on studies that cannot and should not re-
place its own legal conclusions. A legal rule derived from current
social science data would be vulnerable to attack from future
studies that contradict the findings upon which the present case
relies.279

V. A NEW RULE OF EVIDENCE ON EXPERT CREDIBILITY
TESTIMONY

Despite the many reasons for excluding psychological data on
credibility questions, there is at least one strong policy reason sup-
porting its admissibility in certain situations. That reason is the
presumption that a criminal defendant is innocent until proven
guilty 80 beyond a reasonable doubt.2 ' In 1970, the Supreme

277. Id.
278. Id.
279. A parallel lies in the Equal Protection Clause analysis of gender discrimination.

In Craig v. Boren, 429 U.S. 190 (1976), the Supreme Court considered the constitutional-
ity of an Oklahoma statute that required different minimum ages for men and women in
the purchase of 3.2 percent beer. Statistics were offered in support of the gender disparity:
"The appellees introduced a variety of statistical surveys. First, an analysis of arrest statis-
tics for 1973 demonstrated that 18-20 year-old male arrests for 'driving under the influ-
ence' and 'drunkenness' substantially exceeded female arrests for that same age period."
Id. at 200. "Similarly, youths aged 17-21 were found to be overrepresented among those
killed or injured in traffic accidents, with males again numerically exceeding females in this
regard." Id. at 201. The Court concluded, however, that the statistical support for a gen-
der-based classification was unpersuasive. Id. The Court stated that the statistical "short-
comings . . . seriously impugn their value to equal protection analysis." Id. at 202. The
Court then focused directly on the relationship between statistics and the Equal Protection
Clause:

It is unrealistic to expect either members of the judiciary or state officials to be
well versed in the rigors of experimental or statistical technique. But this merely
illustrates that proving broad sociological propositions by statistics is a dubious
business, and one that inevitably is in tension with the normative philosophy that
underlies the Equal Protection Clause.

Id. at 204.
280. This presumption is realized in the beyond-a-reasonable-doubt standard of

proof. In In re Winship, 397 U.S. 358 (1970), the Supreme Court considered whether due
process requires proof beyond a reasonable doubt in a juvenile proceeding. The Court, in
concluding that it does, stated that the standard "is a prime instrument for reducing the
risk of convictions resting on factual error." Id. at 363. This standard "impresses on the
trier of fact the necessity of reaching a subjective state of certitude of the facts in issue."
Id. at 364 (quoting Dorsen and Rezneck, In Re Gault and the Future of Juvenile Law, I
FAM. L.Q., No. 4, 1, 26 (1967)). The Court added that "[tihe standard provides concrete
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Court held expressly that in a criminal prosecution a state must
prove beyond a reasonable doubt all the elements of its case.28 2

The presumption of innocence and the high burden of proof are
fundamental safeguards that protect the defendant from the
stigma of conviction, the loss of property, and the loss of life. Con-
sequently, jury instructions, legal argument, and the requirement
of competent proof are tailored to prevent a rush to judgment.
Underlying this policy is the value that "it is better that ten guilty
persons escape, than that one innocent suffer."2 In light of this
policy, the following rule of evidence is proposed to provide a com-
prehensive framework within which to treat psychological data on
credibility assessments.

A. Problem - Victim Versus Defendant

The theoretical presumption of innocence is subject to nullifi-
cation by the finder of fact. This presumption is especially vulner-
able when the primary evidence in a case juxtaposes the victim's
claims and the defendant's rebuttal without significant corroborat-
ing evidence. The contradictions leave the jury with what often
appears to be an "either-or" situation regarding the truth. The
natural inclination in such a situation is to balance the competing
testimony, and to ignore the artificial burden of proof.

B. Solution - the Centrality Approach

To protect more fully the presumption of innocence when the
presumption may be compromised, the defendant should be per-
mitted to introduce expert testimony on credibility. The threshold
for admission should be drawn where the evidence could make a
reasonable difference to the outcome of the case. Thus, the cen-
trality approach favored in State v. Chapple 84 and People v. Mc-
Donald28 5 is preferable, although not because the expert testimony
itself is justifiable under the traditional rules of evidence. Rather,
the testimony becomes justifiable because of its value in safe-

substance for the presumption of innocence . Id. at 363.
281. Id. at 362.
282. Id. at 364.
283. 4 W. BLACKSTONE, COMMENTARIES *358.
284. 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983); see supra text accompanying

notes 233-235.
285. 37 Cal. 3d 351, 355, 690 P.2d 709, 711, 208 Cal. Rptr. 236, 238 (1984); see

supra text accompanying notes 230-232.
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guarding the presumption of innocence or the corollary right to
mount a defense.

The following, proposed rule attempts to reflect the proper
value of common sense and the inadequacy of the courts to pro-
vide coherent guidance with respect to psychological evidence,
while at the same time acknowledging the importance of the pre-
sumption of innocence.286 The rule parallels in many ways the
treatment of character evidence under Federal Rule of Evidence
404(a). As the Advisory Committee noted about that rule,

'[c]haracter evidence is of slight probative value and may be
very prejudicial. It tends to distract the trier of fact from the
main question of what actually happened on the particular occa-
sion. It subtly permits the trier of fact to reward the good man
and to punish the bad man because of their respective characters
despite what the evidence in the case shows actually
happened.'287

Similar concerns have shaped the drafting of the rule that follows.

1. The Proposed Rule
"(a) PSYCHOLOGICAL EVIDENCE GENERALLY. Evidence of a

scientific, psychological or comparative nature bearing on evalua-
tions of witness credibility is not admissible to assist the trier of
fact with credibility assessments, except:

(1) when offered by the accused, or
(2) when offered on behalf of a complainant to rebut a claim

of fabrication.
(b) If the court determines that proffered psychological evi-

dence falls within exception (a)(1) or (a)(2), it shall balance the
prejudicial impact of the testimony against its probative value.
The Court must also take into account the form in which it is
offered and the centrality of a credibility assessment to the out-
come of the trial to determine whether to admit the evidence.

(c) If psychological evidence satisfies the requirements of
parts (a) and (b) of this provision, it shall be admitted. The court
shall have discretion to permit testimony by a qualified expert or a
jury instruction designed to accomplish the same end."

286. In addition, in the interests of fairness, the victim will be able to use psychologi-
cal testimony to refute a claim of fabrication.

287. FED. R. EVID. 404(a) advisory committee's note (quoting CALIFORNIA LAW RE-
VISION COMMISSION, REPORT, RECORD & STUDIES, TENTATIVE RECOMMENDATION AND A
STUDY RELATING TO THE UNIFORM RULES OF EVIDENCE 615 (1964).
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2. The Proposed Legislative History
A legislative history for this rule might be added as follows:
"(1) This rule is intended to apply to all types of empirical

and comparative testimony or jury instructions about the credibil-
ity of a witness, including generalized testimony about common
witness characteristics or psychological syndromes such as the
rape trauma syndrome and the undercover stress syndrome. The
common themes underlying all of the testimony and instructions
affected by this rule are that they touch on the credibility of one
or more witnesses at trial, in particular with respect to the wit-
nesses' psychological or mental processes.

(2) The purpose of credibility testimony or jury instructions
is to corroborate or undermine the testimony of another witness.
The breadth of the exclusions is intended to protect the decision-
making process of the jury from psychological data that invade
the province of the jury.

Part (a) of the rule states the general rule of exclusion and
provides for two exceptions. The first exception, (1), concerning
the accused in a criminal case, is similar to the special dispensa-
tion that Federal Rule of Evidence 404(a) provides for the ac-
cused with respect to character evidence. This dispensation is per-
mitted to effectuate fully the presumption of innocence and to
provide the defendant sufficient leeway to present a full and fair
defense.

The second exception, (2), permits the state to offer psycho-
logical evidence in rebuttal to claims of fabrication. This is a fair-
ness rule that prevents a defendant from using the exception as
both a sword and a shield. It is intended to minimize abuses by
defendants.

Even if psychological evidence falls within one of the two ex-
ceptions under Part (a), Part (b) requires additional scrutiny prior
to the admission of the evidence at trial. In particular, Part (b)
looks to the prejudicial impact of the form of the testimony and
balances the prejudice against the importance of the testimony to
the outcome of the case. In evaluating the impact of the form of
the testimony, the court should consider whether the testimony re-
fers specifically to individual witnesses at trial or the testimony
describes in general terms a larger subject-group and/or subject-
group characteristics.

In evaluating the centrality of the evidence, the court should
first determine how important the credibility assessment is to the
outcome of the case. If the court finds that the credibility issue is
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important, if not dispositive, it must then consider whether other
forms of corroborating evidence exist which minimize the impor-
tance of the psychological evidence. Only if there is little cor-
roborating evidence should the court then move to Part (c) of the
rule.

Once the court determines that some form of psychological
evidence is warranted, the court must then determine which form
it will allow. The court has a wide range of choices, from specific
testimony about witnesses at trial to general testimony about wit-
ness characteristics to other types of comparisons studied by ex-
perts. The court shall, if feasible and warranted, hear the expert
outside of the hearing of the jury and ask each attorney for an
instruction that will fairly embody the substance of the testimony.
If this is not feasible or warranted, the court shall allow experts to
testify directly to the jury."

CONCLUSION

The use of common sense by jurors to evaluate witness credi-
bility is sometimes an inaccurate method of assessing the credibil-
ity of witnesses. In recent years, there has been increasing pres-
sure to permit the results of psychological studies of credibility
assessment to be revealed to the jury by experts. The use in crimi-
nal trials of psychologically assisted credibility assessments is of
questionable admissibility when evaluated under the criteria of
usefulness to the jury and unfair prejudice. More significantly,
however, the testimony does not appear to serve the objectives of
the jury system, and particularly the representation-reinforcement
role of the jury. The use of psychological data decreases the likeli-
hood of public confidence in the verdict without any showing of
increased accuracy. It should be treated, therefore, with
skepticism.

Psychological testimony and the related psychological studies
take on greater importance, however, when they are offered to
protect the defendant's presumption of innocence. The value of
the testimony is most apparent in cases that present little corrobo-
rative evidence of a witness' testimony. In these cases, the credi-
bility assessment is often dispositive of the outcome of the case
and makes the difference between life and death or liberty and
restraint. Under such circumstances, it is appropriate to permit
some form of psychological data to be presented to the jury, either
on the defendant's behalf or to rebut the defendant's claim of gov-
ernment fabrication.

1989-90]





INTRODUCTION
This pamphlet provides information to mental health providers
assisting immigrants with mental illness and/or cognitive
disabilities who are in removal proceedings before an
Immigration judge.

WHAT ARE REMOVAL PROCEEDINGS?

The Department of Homeland Security initiates removal
roceedin s a ainst immi rants who the alle e should beP 8 8 8 Y E
deported from the United States. These are immigrants who are

not U.S. citizens and have to a ear before an Immi rationPP 8
Judge to determine if they have a legal basis to remain in the
United States.

Removal proceedings are very complex. Although immigrants
have a right to attorney representation in removal proceedings,
the government does not provide immigrants with attorneys.
This means that many immigrants have to represent themselves
in removal proceedings if they cannot afford to retain an
attorney.

REFER CLIENTS IN REMOVAL
PROCEEDINGS TO LOCAL LEGAL

SERVICE PROVIDERS

If local mental health providers come across clients they believe
may be in removal proceedings, please refer them to one of the
following organizations which is equipped to handle such cases:

ASIAN AMERICANS

ADVANCING
JUSTICE
ASIAN LAW CAUCUS

Asian.Americans Advancing justice —

Asian Law Caucus
55 Columbus Ave., San Francisco, CA 94111
Contact: Anoop Prasad, Staff Attorney
4158487722
anoopp@advancingjustice—alc.org

I ' , Dorms STREET
COMMUNITYSERVICES

938 Valencia ‘Street San Franczisua, CA 94110

Dolores Street Community Services
938 Valencia Street, San Francisco, CA 94110
Contact: Ana Herrera, Immigration Attorney
(415)282—6209, ext. *13O
aherrera@dscs.org

ENSURING PROPER
SAEEGUARDS IN

REMOVAL
PROCEEDINGS EOR
INDIVIDUALS WITH

MENTAL AND
BEHAVIORAL HEALTH

ISSUES

Brochure provided by Asian Americans Advancing
Justice ~ Asian Law Caucus and

Dolores Street Community Services

ASIAN AMERICANS

ADVANCING
JUSTICE
ASIAN LAW CAUCUS

I.)o1;om2s Sm:-2'1‘
C0.MMllNl.l'Y Sl‘IlIVICl,lS

933 Valencia Street San Frarzcisca. (IA 94110



Immigrants with mental health issues

Removal proceedings can be especially difficult for immigrants
with mental health issues and/or cognitive disabilities. These
immigrants may not be fully competent to understand or
appreciate the removal proceedings against them, let alone to
represent themselves or assist an attorney in their
representation. Fortunately, recent immigration law provides
guidance and safeguards for immigrants with mental health
issues.

Under a legal decision, Matter ofM~A«M/, 25 IEs:N Dec. 474 (BIA
2011), Irrunigration judges should provide safeguards in removal
proceedings for immigrants who demonstrate at least an “indicia
on incompetency.” The Immigrationjudge should assess
incompetency using the following three—prong test, which
considers whether the immigrant:

o Understands the nature and object of the removal
proceedings;
0 Can consult with the attorney or representative (if there
is one); and
0 Has a reasonable opportunity to examine adverse
evidence, present favorable evidence, and cross—eXamine
government witnesses.

If the Immigration judge finds that the immigrant is
incompetent to meaningfully participate in his/her removal
hearing, safeguards must be provided to ensure fairness and due
process.

How can mental health providers assist immigrants with
mental illness facing deportation?

As professionals with experience in mental illness and disability,
mental health providers can bring attention to their client’s
mental illness, and highlight any indicia of incompetency to the
Immigration judge so that their client is afforded safeguards in
removal proceedings.

Mental health providers can assist clients who suffer from
mental illness in removal proceedings in several ways.

1. Conduct a mental health evaluation and written
assessment, which may include:

0 Reason for current evaluation
0 History of any mental health treatment or evaluation
0 Current use of any medication
0 Estimate of current intellectual function
0 History of mental health episodes or psychosis,

including but not necessarily limited to delusions,
hallucinations, or prior history of suicide attempts

0 Prior history of physical, sexual, or emotional abuse
0 Evidence of neuropsychological disorders or brain

trauma
0 Impact of any pertinent physical condition, such as head

trauma
0 Any memory impairment
0 Any disorientation or altered sense of consciousness or

wakefulness
0 Evaluation of the impact of such disorders on the client’s

daily life
0 Overall observations of the client’s competency:

0 Can the client understand the proceedings and
meaningfully represent themselves or assist
their attorney?

o Use the Immigrationjudges three—prong test,
stated above

0 Recommendation of appropriate treatment and
prognosis if treatment is continued or abandoned

2. Provide testimony before an Immigration Iudge on the
client’s evaluation and assessment

Mental health evaluations will be provided more
evidentiary weight, or rather, will be more helpful if
providers can testify as to their mental health
assessment of the client
If there is an attorney representing the client, the mental
health provider should prepare for testimony with the
attorney
If there is no attorney representing the client, the mental
health evaluation and testimony can be especially
beneficial because there is no one else advocating for the
client
If there is no attorney to assist in preparing for the
testimony, mental health providers should be careful to
not provide any testimony that may harm the client, or
is irrelevant. Even if client is unrepresented, mental
health providers should contact local legal service
providers for assistance on potentially harmful
testimony.

3. Work alongside the client’s immigration attorney

Maintain communication with the immigration attorney
Facilitate communication between the client and
immigration attorney
Provide recommendations for potential safeguards in
removal proceedings:

0 Appearance of a friend or family member in
court;

0 Obtaining in~patient and/or long/term
treatment program for client;

0 Closing the removal hearing to the public;
0 Other recommendations suited to the client’s

needs.

joseph mcmahon
Highlight Text



SAMHSA’s  
Concept of Trauma  
and Guidance for a  
Trauma-Informed Approach

Prepared by 

SAMHSA’s Trauma and Justice Strategic Initiative

July 2014





U.S. Department of Health and Human Services

Substance Abuse and Mental Health Services Administration

Office of Policy, Planning and Innovation



Acknowledgements
This publication was developed under the leadership of SAMHSA’s Trauma and  
Justice Strategic Initiative Workgroup: Larke N. Huang (lead), Rebecca Flatow, Tenly 
Biggs, Sara Afayee, Kelley Smith, Thomas Clark, and Mary Blake. Support was 
provided by SAMHSA’s National Center for Trauma-Informed Care, contract number 
270-13-0409. Mary Blake and Tenly Biggs serve as the CORs. 

Disclaimer
The views, opinions, and content of this publication are those of the authors and do not 
necessarily reflect the views, opinions, or policies of SAMHSA or HHS.

Public Domain Notice
All materials appearing in this volume except those taken directly from copyrighted 
sources are in the public domain and may be reproduced or copied without permission 
from SAMHSA or the authors. Citation of the source is appreciated. However, this 
publication may not be reproduced or distributed for a fee without the specific, written 
authorization of the Office of Communications, SAMHSA, Department of Health and 
Human Services.

Electronic Access and Copies of Publication
The publication may be downloaded or ordered from SAMHSA’s Publications Ordering 
Web page at http://store.samhsa.gov. Or, please call SAMHSA at 1-877-SAMHSA-7 
(1-877-726- 4727) (English and Español).

Recommended Citation
Substance Abuse and Mental Health Services Administration. SAMHSA’s Concept  
of Trauma and Guidance for a Trauma-Informed Approach. HHS Publication No. 
(SMA) 14-4884. Rockville, MD: Substance Abuse and Mental Health Services 
Administration, 2014.

Originating Office
Office of Policy, Planning and Innovation, Substance Abuse and Mental Health 
Services Administration, 1 Choke Cherry Road, Rockville, MD 20857. HHS Publication 
No. (SMA) 14-4884. Printed 2014.



page 1

Contents
Introduction  ........................................................................................................................2

Purpose and Approach: Developing a Framework for Trauma 
and a Trauma-Informed Approach ......................................................................................3

 Background: Trauma — Where We Are and How We Got Here ........................................5

SAMHSA’s Concept of Trauma ..........................................................................................7

 SAMHSA’s Trauma-Informed Approach: Key Assumptions 
and Principles .....................................................................................................................9

Guidance for Implementing a Trauma-Informed Approach ..............................................12

Next Steps: Trauma in the Context of Community  ..........................................................17

Conclusion ........................................................................................................................17

Endnotes ..........................................................................................................................18



page 2

Introduction
Trauma is a widespread, harmful and costly public supports and intervention, people can overcome 
health problem. It occurs as a result of violence, traumatic experiences.6,7,8,9 However, most people go 
abuse, neglect, loss, disaster, war and other without these services and supports. Unaddressed 
emotionally harmful experiences. Trauma has no trauma significantly increases the risk of mental 
boundaries with regard to age, gender, socioeconomic and substance use disorders and chronic physical 
status, race, ethnicity, geography or sexual orientation. diseases.1,10,11

It is an almost universal experience of people with 
mental and substance use disorders. The need 
to address trauma is increasingly viewed as an 
important component of effective behavioral health 
service delivery. Additionally, it has become evident 
that addressing trauma requires a multi-pronged, 
multi-agency public health approach inclusive of 
public education and awareness, prevention and 
early identification, and effective trauma-specific 
assessment and treatment. In order to maximize the 
impact of these efforts, they need to be provided 
in an organizational or community context that is 
trauma-informed, that is, based on the knowledge 
and understanding of trauma and its far-reaching 
implications.

The effects of traumatic events place a heavy 
burden on individuals, families and communities and 
create challenges for public institutions and service 
systems. Although many people who experience 
a traumatic event will go on with their lives without 
lasting negative effects, others will have more 
difficulty and experience traumatic stress reactions. 
Emerging research has documented the relationships 
among exposure to traumatic events, impaired 
neurodevelopmental and immune systems responses 
and subsequent health risk behaviors resulting in 
chronic physical or behavioral health disorders.1,2,3,4,5

Research has also indicated that with appropriate 

With appropriate supports and 
intervention, people can overcome 

traumatic experiences.

Individuals with experiences of trauma are found 
in multiple service sectors, not just in behavioral 
health. Studies of people in the juvenile and criminal 
justice system reveal high rates of mental and 
substance use disorders and personal histories of 
trauma.12,13 Children and families in the child welfare 
system similarly experience high rates of trauma and 
associated behavioral health problems.5,14 Young 
people bring their experiences of trauma into the 
school systems, often interfering with their school 
success. And many patients in primary care similarly 
have significant trauma histories which has an impact 
on their health and their responsiveness to health 
interventions.15,16,17

In addition, the public institutions and service systems 
that are intended to provide services and supports 
to individuals are often themselves trauma-inducing. 
The use of coercive practices, such as seclusion and 
restraints, in the behavioral health system; the abrupt 
removal of a child from an abusing family in the child 
welfare system; the use of invasive procedures in the 
medical system; the harsh disciplinary practices in 
educational/school systems; or intimidating practices 
in the criminal justice system can be re-traumatizing 
for individuals who already enter these systems 
with significant histories of trauma. These program 
or system practices and policies often interfere with 
achieving the desired outcomes in these systems. 

The need to address trauma is 
increasingly viewed as an important 
component of effective behavioral 

health service delivery. 
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Thus, the pervasive and harmful impact of traumatic experienced by these individuals and how to mitigate 
events on individuals, families and communities and the re-traumatizing effect of many of our public 
the unintended but similarly widespread re-traumatizing institutions and service settings was not an integral 
of individuals within our public institutions and part of the work of these systems. Now, however, 
service systems, makes it necessary to rethink there is an increasing focus on the impact of trauma 
doing “business as usual.” In public institutions and and how service systems may help to resolve or 
service systems, there is increasing recognition that exacerbate trauma-related issues. These systems are 
many of the individuals have extensive histories of beginning to revisit how they conduct their “business” 
trauma that, left unaddressed, can get in the way of under the framework of a trauma-informed approach.
achieving good health and well-being. For example, 
a child who suffers from maltreatment or neglect in 
the home may not be able to concentrate on school 
work and be successful in school; a women victimized 
by domestic violence may have trouble performing in 
the work setting; a jail inmate repeatedly exposed to 
violence on the street may have difficulty refraining 
from retaliatory violence and re-offending; a sexually 
abused homeless youth may engage in self-injury and 
high risk behaviors to cope with the effects of sexual 
abuse; and, a veteran may use substances to mask 
the traumatic memories of combat. The experiences 
of these individuals are compelling and, unfortunately, 
all too common. Yet, until recently, gaining a better 
understanding of how to address the trauma 

There is an increasing focus  
on the impact of trauma  

and how service systems may  
help to resolve or exacerbate
trauma-related issues. These

systems are beginning to  
revisit how they conduct their 

business under the framework of  
a trauma-informed approach.

Purpose and Approach: Developing a Framework for Trauma  
and a Trauma-Informed Approach

PURPOSE
The purpose of this paper is to develop a working 
concept of trauma and a trauma-informed approach 
and to develop a shared understanding of these 
concepts that would be acceptable and appropriate 
across an array of service systems and stakeholder 
groups. SAMHSA puts forth a framework for the 
behavioral health specialty sectors, that can be 
adapted to other sectors such as child welfare, 
education, criminal and juvenile justice, primary 
health care, the military and other settings that have 
the potential to ease or exacerbate an individual’s 
capacity to cope with traumatic experiences. In 
fact, many people with behavioral health problems 
receive treatment and services in these non-specialty 
behavioral health systems. SAMHSA intends this 

framework be relevant to its federal partners and 
their state and local system counterparts and to 
practitioners, researchers, and trauma survivors, 
families and communities. The desired goal is to build 
a framework that helps systems “talk” to each other, 
to understand better the connections between trauma 
and behavioral health issues, and to guide systems to 
become trauma-informed. 

APPROACH
SAMHSA approached this task by integrating three 
significant threads of work: trauma focused research 
work; practice-generated knowledge about trauma 
interventions; and the lessons articulated by survivors 
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of traumatic experiences who have had involvement 
in multiple service sectors. It was expected that 
this blending of the research, practice and survivor 
knowledge would generate a framework for improving 
the capacity of our service systems and public 
institutions to better address the trauma-related issues 
of their constituents. 

To begin this work, SAMHSA conducted an 
environmental scan of trauma definitions and models 
of trauma informed care. SAMHSA convened a 
group of national experts who had done extensive 
work in this area. This included trauma survivors 
who had been recipients of care in multiple service 
system; practitioners from an array of fields, who had 
experience in trauma treatment; researchers whose 
work focused on trauma and the development of 
trauma-specific interventions; and policymakers in the 
field of behavioral health. 

From this meeting, SAMHSA developed a working 
document summarizing the discussions among these 
experts. The document was then vetted among 
federal agencies that conduct work in the field of 
trauma. Simultaneously, it was placed on a SAMHSA 
website for public comment. Federal agency experts 
provided rich comments and suggestions; the public 
comment site drew just over 2,000 respondents 
and 20,000 comments or endorsements of others’ 
comments. SAMHSA reviewed all of these comments, 
made revisions to the document and developed the 
framework and guidance presented in this paper.

The key questions addressed 
in this paper are:

 at  e ean  tra a  

 at  e ean  a tra a inf r e  
a r ac

 at are t e e  rinci e  f a tra a
inf r e  a r ac

 at i  t e gge te  g i ance f r 
implementing a trauma-informed 
a r ac

   e n er tan  tra a in t e 
c nte t f c nit

SAMHSA’s approach to this task has been an attempt 
to integrate knowledge developed through research 
and clinical practice with the voices of trauma 
survivors. This also included experts funded through 
SAMHSA’s trauma-focused grants and initiatives, 
such as SAMHSA’s National Child Traumatic Stress 
Initiative, SAMHSA’s National Center for Trauma 
Informed Care, and data and lessons learned from 
other grant programs that did not have a primary focus 
on trauma but included significant attention to trauma, 
such as SAMHSA’s: Jail Diversion Trauma Recovery 
grant program; Children’s Mental Health Initiative; 
Women, Children and Family Substance Abuse 
Treatment Program; and Offender Reentry and Adult 
Treatment Drug Court Programs. 
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ac gr n  ra a  ere e re an   e t ere
The concept of traumatic stress emerged in the Simultaneously, an emerging trauma survivors 
field of mental health at least four decades ago. movement has provided another perspective on the 
Over the last 20 years, SAMHSA has been a leader understanding of traumatic experiences. Trauma 
in recognizing the need to address trauma as a survivors, that is, people with lived experience 
fundamental obligation for public mental health and of trauma, have powerfully and systematically 
substance abuse service delivery and has supported documented their paths to recovery.26 Traumatic 
the development and promulgation of trauma-informed experiences complicate a child’s or an adult’s 
systems of care. In 1994, SAMHSA convened the capacity to make sense of their lives and to create 
Dare to Vision Conference, an event designed to meaningful consistent relationships in their families 
bring trauma to the foreground and the first national and communities. 
conference in which women trauma survivors talked 
about their experiences and ways in which standard 
practices in hospitals re-traumatized and often, 
triggered memories of previous abuse. In 1998, 
SAMHSA funded the Women, Co-Occurring Disorders 
and Violence Study to generate knowledge on the 
development and evaluation of integrated services 
approaches for women with co-occurring mental and 
substance use disorders who also had histories of 
physical and or sexual abuse. In 2001, SAMHSA 
funded the National Child Traumatic Stress Initiative to 
increase understanding of child trauma and develop 
effective interventions for children exposed to different 
types of traumatic events. 

The American Psychiatric Association (APA) played an 
important role in defining trauma. Diagnostic criteria for 
traumatic stress disorders have been debated through 
several iterations of the Diagnostic and Statistical 
Manual of Mental Disorders (DSM) with a new 
category of Trauma- and Stressor-Related Disorders, 
across the life-span, included in the recently released 
DSM-V (APA, 2013). Measures and inventories of 
trauma exposure, with both clinical and research 
applications, have proliferated since the 1970’s.18,19,20,21

National trauma research and practice centers have 
conducted significant work in the past few decades, 
further refining the concept of trauma, and developing 
effective trauma assessments and treatments.22,23,24,25

With the advances in neuroscience, a biopsychosocial 
approach to traumatic experiences has begun to 
delineate the mechanisms in which neurobiology, 
psychological processes, and social attachment 
interact and contribute to mental and substance use 
disorders across the life-span.3,25

Trauma survivors have powerfully  
and systematically documented

their paths to recovery.

The convergence of the trauma survivor’s perspective 
with research and clinical work has underscored the 
central role of traumatic experiences in the lives of 
people with mental and substance use conditions. 
The connection between trauma and these conditions 
offers a potential explanatory model for what has 
happened to individuals, both children and adults, 
who come to the attention of the behavioral health and 
other service systems.25,27

People with traumatic experiences, however, do not 
show up only in behavioral health systems. Responses 
to these experiences often manifest in behaviors or 
conditions that result in involvement with the child 
welfare and the criminal and juvenile justice system or 
in difficulties in the education, employment or primary 
care system. Recently, there has also been a focus 
on individuals in the military and increasing rates of 
posttraumatic stress disorders.28,29,30,31



page 6

With the growing understanding of the pervasiveness 
of traumatic experience and responses, a growing 
number of clinical interventions for trauma responses 
have been developed. Federal research agencies, 
academic institutions and practice-research 
partnerships have generated empirically-supported 
interventions. In SAMHSA’s National Registry of 
Evidence-based Programs and Practices (NREPP) 
alone there are over 15 interventions focusing on the 
treatment or screening for trauma.

These interventions have been integrated into the 
behavioral health treatment care delivery system; 
however, from the voice of trauma survivors, it has 
become clear that these clinical interventions are not 
enough. Building on lessons learned from SAMHSA’s  
Women, Co-Occurring Disorders and Violence Study; 
SAMHSA’s National Child Traumatic Stress Network; 
and SAMHSA’s National Center for Trauma-Informed 
Care and Alternatives to Seclusion and Restraints, 
among other developments in the field, it became 
clear that the organizational climate and conditions 
in which services are provided played a significant 
role in maximizing the outcomes of interventions 
and contributing to the healing and recovery of the 
people being served. SAMHSA’s National Center for 
Trauma-Informed Care has continued to advance this 
effort, starting first in the behavioral health sector, 
but increasingly responding to technical assistance 
requests for organizational change in the criminal 
justice, education, and primary care sectors. 

FEDERAL, STATE AND LOCAL LEVEL 
TRAUMA-FOCUSED ACTIVITIES
The increased understanding of the pervasiveness of 
trauma and its connections to physical and behavioral 
health and well-being, have propelled a growing 
number of organizations and service systems to 
explore ways to make their services more responsive 
to people who have experienced trauma. This has 
been happening in state and local systems and  
federal agencies. 

States are elevating a focus on trauma. For example, 
Oregon Health Authority is looking at different types of 
trauma across the age span and different population 
groups. Maine’s “Thrive Initiative” incorporates a 

trauma-informed care focus in their children’s systems 
of care. New York is introducing a trauma-informed 
initiative in the juvenile justice system. Missouri is 
exploring a trauma-informed approach for their adult 
mental health system. In Massachusetts, the Child 
Trauma Project is focused on taking trauma-informed 
care statewide in child welfare practice. In Connecticut 
the Child Health and Development Institute with the 
state Department of Children and Families is building 
a trauma-informed system of care throughout the 
state through policy and workforce development. 
SAMHSA has supported the further development of 
trauma-informed approaches through its Mental Health 
Transformation Grant program directed to State and 
local governments. 

Increasing examples of local level efforts are being 
documented. For example, the City of Tarpon Springs 
in Florida has taken significant steps in becoming 
a trauma-informed community. The city made it its 
mission to promote a widespread awareness of the 
costly effects of personal adversity upon the wellbeing 
of the community. The Family Policy Council in 
Washington State convened groups to focus on the 
impact of adverse childhood experiences on the health 
and well-being of its local communities and tribal 
communities. Philadelphia held a summit to further 
its understanding of the impact of trauma and  
violence on the psychological and physical health  
of its communities. 

SAMHSA continues its support  
of grant programs that  

specifically address trauma.

At the federal level, SAMHSA continues its support of 
grant programs that specifically address trauma and 
technical assistance centers that focus on prevention, 
treatment and recovery from trauma. 
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Other federal agencies have increased their focus primary care on how to address trauma issues in 
on trauma. The Administration on Children Youth health care for women. The Department of Labor is 
and Families (ACYF) has focused on the complex examining trauma and the workplace through a federal 
trauma of children in the child welfare system and interagency workgroup. The Department of Defense is 
how screening and assessing for severity of trauma honing in on prevention of sexual violence and trauma 
and linkage with trauma treatments can contribute in the military. 
to improved well-being for these youth. In a joint 

As multiple federal agencies representing varied effort among ACYF, SAMHSA and the Centers for 
sectors have recognized the impact of traumatic Medicare and Medicaid Services (CMS), the three 
experiences on the children, adults, and families agencies developed and issued through the CMS 
they serve, they have requested collaboration with State Directors’ mechanism, a letter to all State Child 
SAMHSA in addressing these issues. The widespread Welfare Administrators, Mental Health Commissioners, 
recognition of the impact of trauma and the burgeoning Single State Agency Directors for Substance Abuse 
interest in developing capacity to respond through and State Medicaid Directors discussing trauma, 
trauma-informed approaches compelled SAMHSA its impact on children, screening, assessment and 
to revisit its conceptual framework and approach treatment interventions and strategies for paying 
to trauma, as well as its applicability not only to for such care. The Office of Juvenile Justice and 
behavioral health but also to other related fields. Delinquency Prevention has specific recommendations 

to address trauma in their Children Exposed to 
Violence Initiative. The Office of Women’s Health 
has developed a curriculum to train providers in 

SAMHSA’s Concept of Trauma
Decades of work in the field of trauma have generated 
multiple definitions of trauma. Combing through this 
work, SAMHSA developed an inventory of trauma 
definitions and recognized that there were subtle 
nuances and differences in these definitions. 

Desiring a concept that could be shared among its 
constituencies — practitioners, researchers, and 
trauma survivors, SAMHSA turned to its expert panel 
to help craft a concept that would be relevant to public 
health agencies and service systems. SAMHSA aims 
to provide a viable framework that can be used to 
support people receiving services, communities, and 
stakeholders in the work they do. A review of the 
existing definitions and discussions of the expert panel 
generated the following concept:

Individual trauma results from an 
event, series of events, or set of 

circumstances that is experienced
by an individual as physically or 

emotionally harmful or life threatening 
and that has lasting adverse effects
on the individual’s functioning and 
mental, physical, social, emotional,  

or spiritual well-being.
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THE THREE “E’S” OF TRAUMA: EVENT(S), 
EXPERIENCE OF EVENT(S), AND EFFECT

shattering a person’s trust and leaving them feeling 
alone. Often, abuse of children and domestic violence 

Events are accompanied by threats that lead to silencing and and circumstances may include the actual 
fear of reaching out for help.or extreme threat of physical or psychological harm 

(i.e. natural disasters, violence, etc.) or severe, How the event is experienced may be linked to a 
life-threatening neglect for a child that imperils healthy range of factors including the individual’s cultural 
development. These events and circumstances may beliefs (e.g., the subjugation of women and the
occur as a single occurrence or repeatedly over experience of domestic violence), availability of 
time. This element of SAMHSA’s concept of trauma social supports (e.g., whether isolated or embedded 
is represented in the fifth version of the Diagnostic in a supportive family or community structure), or to 
and Statistical Manual of Mental Disorders (DSM-5), the developmental stage of the individual (i.e., an 
which requires all conditions classified as “trauma and individual may understand and experience events 
stressor-related disorders” to include exposure to a differently at age five, fifteen, or fifty).1

traumatic or stressful event as a diagnostic criterion. 
The long-lasting adverse effects of the event are a 

The individual’s experience of these events or critical component of trauma. These adverse effects 
circumstances helps to determine whether it may occur immediately or may have a delayed onset. 
is a traumatic event. A particular event may be The duration of the effects can be short to long term. 
experienced as traumatic for one individual and not In some situations, the individual may not recognize 
for another (e.g., a child removed from an abusive the connection between the traumatic events and 
home experiences this differently than their sibling; the effects. Examples of adverse effects include an 
one refugee may experience fleeing one’s country individual’s inability to cope with the normal stresses 
differently from another refugee; one military and strains of daily living; to trust and benefit from 
veteran may experience deployment to a war zone relationships; to manage cognitive processes, such 
as traumatic while another veteran is not similarly as memory, attention, thinking; to regulate behavior; 
affected). How the individual labels, assigns meaning or to control the expression of emotions. In addition 
to, and is disrupted physically and psychologically to these more visible effects, there may be an altering 
by an event will contribute to whether or not it is of one’s neurobiological make-up and ongoing 
experienced as traumatic. Traumatic events by their health and well-being. Advances in neuroscience 
very nature set up a power differential where one and an increased understanding of the interaction 
entity (whether an individual, an event, or a force of of neurobiological and environmental factors have 
nature) has power over another. They elicit a profound documented the effects of such threatening events.1,3

question of “why me?” The individual’s experience of Traumatic effects, which may range from hyper-
these events or circumstances is shaped in the context vigilance or a constant state of arousal, to numbing 
of this powerlessness and questioning. Feelings of or avoidance, can eventually wear a person down, 
humiliation, guilt, shame, betrayal, or silencing often physically, mentally, and emotionally. Survivors of 
shape the experience of the event. When a person trauma have also highlighted the impact of these 
experiences physical or sexual abuse, it is often events on spiritual beliefs and the capacity to make 
accompanied by a sense of humiliation, which can meaning of these experiences. 
lead the person to feel as though they are bad or 
dirty, leading to a sense of self blame, shame and 
guilt. In cases of war or natural disasters, those who 
survived the traumatic event may blame themselves 
for surviving when others did not. Abuse by a trusted 
caregiver frequently gives rise to feelings of betrayal, 
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 ra a nf r e  r ac  e  ti n  
and Principles
Trauma researchers, practitioners and survivors 
have recognized that the understanding of trauma 
and trauma-specific interventions is not sufficient 
to optimize outcomes for trauma survivors nor to 
influence how service systems conduct their business. 

The context in which trauma is addressed or 
treatments deployed contributes to the outcomes for 
the trauma survivors, the people receiving services, 
and the individuals staffing the systems. Referred 
to variably as “trauma-informed care” or “trauma-
informed approach” this framework is regarded as 
essential to the context of care.22,32,33 SAMHSA’s 
concept of a trauma-informed approach is grounded in 
a set of four assumptions and six key principles.

A program, organization, or system 
that is trauma-informed realizes
the widespread impact of trauma 
and understands potential paths 

for recovery; recognizes the signs 
and symptoms of trauma in clients, 
families, staff, and others involved 
with the system; and responds by 
fully integrating knowledge about 
trauma into policies, procedures,  

and practices, and seeks to actively 
resist re-traumatization.

A trauma informed approach is distinct from trauma-
specific services or trauma systems. A trauma 
informed approach is inclusive of trauma-specific 
interventions, whether assessment, treatment or 
recovery supports, yet it also incorporates key trauma 
principles into the organizational culture.

Referred to variably as “trauma-
informed care” or “trauma-informed 

approach” this framework is regarded 
as essential to the context of care. 

THE FOUR “R’S: KEY ASSUMPTIONS IN A  
TRAUMA-INFORMED APPROACH
In a trauma-informed approach, all people at all levels 
of the organization or system have a basic realization
about trauma and understand how trauma can affect 
families, groups, organizations, and communities as 
well as individuals. People’s experience and behavior 
are understood in the context of coping strategies 
designed to survive adversity and overwhelming 
circumstances, whether these occurred in the past 
(i.e., a client dealing with prior child abuse), whether 
they are currently manifesting (i.e., a staff member 
living with domestic violence in the home), or whether 
they are related to the emotional distress that results 
in hearing about the firsthand experiences of another 
(i.e., secondary traumatic stress experienced by a 
direct care professional).There is an understanding 
that trauma plays a role in mental and substance use 
disorders and should be systematically addressed in 
prevention, treatment, and recovery settings. Similarly, 
there is a realization that trauma is not confined to 
the behavioral health specialty service sector, but is 
integral to other systems (e.g., child welfare, criminal 
justice, primary health care, peer–run and community 
organizations) and is often a barrier to effective 
outcomes in those systems as well.

People in the organization or system are also able 
to recognize the signs of trauma. These signs may 
be gender, age, or setting-specific and may be 
manifest by individuals seeking or providing services 
in these settings. Trauma screening and assessment 
assist in the recognition of trauma, as do workforce 
development, employee assistance, and supervision 
practices.
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The program, organization, or system responds
by applying the principles of a trauma-informed 
approach to all areas of functioning. The program, 
organization, or system integrates an understanding 
that the experience of traumatic events impacts all 
people involved, whether directly or indirectly. Staff in 
every part of the organization, from the person who 
greets clients at the door to the executives and the 
governance board, have changed their language, 
behaviors and policies to take into consideration the 
experiences of trauma among children and adult users 
of the services and among staff providing the services. 
This is accomplished through staff training, a budget 
that supports this ongoing training, and leadership 
that realizes the role of trauma in the lives of their 
staff and the people they serve. The organization 
has practitioners trained in evidence-based trauma 
practices. Policies of the organization, such as mission 
statements, staff handbooks and manuals promote 
a culture based on beliefs about resilience, recovery, 
and healing from trauma. For instance, the agency’s 
mission may include an intentional statement on 
the organization’s commitment to promote trauma 
recovery; agency policies demonstrate a commitment 
to incorporating perspectives of people served 
through the establishment of client advisory boards 
or inclusion of people who have received services on 
the agency’s board of directors; or agency training 
includes resources for mentoring supervisors on 
helping staff address secondary traumatic stress. The 
organization is committed to providing a physically and 
psychologically safe environment. Leadership ensures 
that staff work in an environment that promotes 
trust, fairness and transparency. The program’s, 
organization’s, or system’s response involves a 
universal precautions approach in which one expects 
the presence of trauma in lives of individuals being 
served, ensuring not to replicate it.

A trauma-informed approach seeks to resist
re-traumatization of clients as well as staff. 
Organizations often inadvertently create stressful or 
toxic environments that interfere with the recovery 
of clients, the well-being of staff and the fulfillment 
of the organizational mission.27 Staff who work 
within a trauma-informed environment are taught 
to recognize how organizational practices may 

trigger painful memories and re-traumatize clients 
with trauma histories. For example, they recognize 
that using restraints on a person who has been 
sexually abused or placing a child who has been 
neglected and abandoned in a seclusion room may 
be re-traumatizing and interfere with healing and 
recovery. 

SIX KEY PRINCIPLES OF A TRAUMA-
INFORMED APPROACH
A trauma-informed approach reflects adherence to six 
key principles rather than a prescribed set of practices 
or procedures. These principles may be generalizable 
across multiple types of settings, although terminology 
and application may be setting- or sector-specific. 

SIX KEY PRINCIPLES OF A  
TRAUMA-INFORMED APPROACH

 afet

  r t rt ine  an  ran arenc

3.  Peer Support

  a rati n an  t a it

5.  Empowerment, Voice and Choice

6.  Cultural, Historical, and  
en er e

From SAMHSA’s perspective, it is critical to 
promote the linkage to recovery and resilience for 
those individuals and families impacted by trauma. 
Consistent with SAMHSA’s definition of recovery, 
services and supports that are trauma-informed build 
on the best evidence available and consumer and 
family engagement, empowerment, and collaboration. 
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The six key principles fundamental to a trauma-informed approach include:24,36

  afet Throughout the organization, staff and the 5.  Empowerment, Voice and Choice: Throughout
people they serve, whether children or adults, feel the organization and among the clients served, 
physically and psychologically safe; the physical individuals’ strengths and experiences are 
setting is safe and interpersonal interactions recognized and built upon. The organization 
promote a sense of safety. Understanding safety as fosters a belief in the primacy of the people served, 
defined by those served is a high priority. in resilience, and in the ability of individuals, 

organizations, and communities to heal and 
promote recovery from trauma. The organization   r t rt ine  an  ran arenc  
understands that the experience of trauma may Organizational operations and decisions are 
be a unifying aspect in the lives of those who run conducted with transparency with the goal of 
the organization, who provide the services, and/ building and maintaining trust with clients and family 
or who come to the organization for assistance members, among staff, and others involved in the 
and support. As such, operations, workforce organization.
development and services are organized to 
foster empowerment for staff and clients alike. 

3.  Peer Support: Peer support and mutual self-help Organizations understand the importance of power 
are key vehicles for establishing safety and hope, differentials and ways in which clients, historically, 
building trust, enhancing collaboration, and utilizing have been diminished in voice and choice and 
their stories and lived experience to promote are often recipients of coercive treatment. Clients 
recovery and healing. The term “Peers” refers to are supported in shared decision-making, choice, 
individuals with lived experiences of trauma, or in and goal setting to determine the plan of action 
the case of children this may be family members of they need to heal and move forward. They are 
children who have experienced traumatic events supported in cultivating self-advocacy skills. Staff 
and are key caregivers in their recovery. Peers have are facilitators of recovery rather than controllers 
also been referred to as “trauma survivors.” of recovery.34 Staff are empowered to do their work 

as well as possible by adequate organizational 
support. This is a parallel process as staff need to   a rati n an  t a it  Importance is 
feel safe, as much as people receiving services.placed on partnering and the leveling of power 

differences between staff and clients and among 
organizational staff from clerical and housekeeping 6   t ra  i t rica  an  en er e  
personnel, to professional staff to administrators, The organization actively moves past cultural 
demonstrating that healing happens in relationships stereotypes and biases (e.g. based on race, 
and in the meaningful sharing of power and ethnicity, sexual orientation, age, religion, gender-
decision-making. The organization recognizes that identity, geography, etc.); offers, access to gender 
everyone has a role to play in a trauma-informed responsive services; leverages the healing value 
approach. As one expert stated: “one does not have of traditional cultural connections; incorporates 
to be a therapist to be therapeutic.”12 policies, protocols, and processes that are 

responsive to the racial, ethnic and cultural needs of 
individuals served; and recognizes and addresses 
historical trauma.
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i ance f r e enting a ra a nf r e  r ac  
Developing a trauma-informed approach requires 
change at multiples levels of an organization and 
systematic alignment with the six key principles 
described above. The guidance provided here builds 
upon the work of Harris and Fallot and in conjunction 
with the key principles, provides a starting point 
for developing an organizational trauma-informed 
approach.20 While it is recognized that not all public 
institutions and service sectors attend to trauma as an 
aspect of how they conduct business, understanding 
the role of trauma and a trauma-informed approach 
may help them meet their goals and objectives. 
Organizations, across service-sectors and systems, 
are encouraged to examine how a trauma-informed 
approach will benefit all stakeholders; to conduct 
a trauma-informed organizational assessment and 
change process; and to involve clients and staff at all 
levels in the organizational development process.

The guidance for implementing a trauma-informed 
approach is presented in the ten domains described 
below. This is not provided as a “checklist” or a 
prescriptive step-by-step process. These are the 
domains of organizational change that have appeared 
both in the organizational change management 
literature and among models for establishing 
trauma-informed care.35,36,37,38 What makes it unique 
to establishing a trauma-informed organizational 
approach is the cross-walk with the key principles  
and trauma-specific content. 

TEN IMPLEMENTATION DOMAINS

    ernance an  ea er i

    ic

    ica  n ir n ent

  4.   Engagement and Involvement

  5.  Cross Sector Collaboration

  6. Screening, Assessment, 
Treatment Services

     raining an  r f rce 
Development

  8.   Progress Monitoring and  
a it  rance

  9.  Financing

10.  Evaluation
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O    The leadership CROSS SECTOR COLLABORATION: Collaboration
and governance of the organization support and invest across sectors is built on a shared understanding of 
in implementing and sustaining a trauma-informed trauma and principles of a trauma-informed approach. 
approach; there is an identified point of responsibility While a trauma focus may not be the stated mission of 
within the organization to lead and oversee this work; various service sectors, understanding how awareness 
and there is inclusion of the peer voice. A champion of trauma can help or hinder achievement of an 
of this approach is often needed to initiate a system organization’s mission is a critical aspect of building 
change process. collaborations. People with significant trauma histories 

often present with a complexity of needs, crossing 
POLICY: There are written policies and protocols various service sectors. Even if a mental health 
establishing a trauma-informed approach as clinician is trauma-informed, a referral to a trauma-
an essential part of the organizational mission. insensitive program could then undermine the 
Organizational procedures and cross agency progress of the individual.
protocols, including working with community-based 
agencies, reflect trauma-informed principles. This     
approach must be “hard-wired” into practices and SERVICES: Practitioners use and are trained in 
procedures of the organization, not solely relying interventions based on the best available empirical 
on training workshops or a well-intentioned leader. evidence and science, are culturally appropriate, and 

reflect principles of a trauma-informed approach. 
PHYSICAL ENVIRONMENT OF THE Trauma screening and assessment are an essential 
O O  The organization ensures that the part of the work. Trauma-specific interventions are 
physical environment promotes a sense of safety acceptable, effective, and available for individuals 
and collaboration. Staff working in the organization and families seeking services. When trauma-specific 
and individuals being served must experience the services are not available within the organization, 
setting as safe, inviting, and not a risk to their physical there is a trusted, effective referral system in place 
or psychological safety. The physical setting also that facilitates connecting individuals with appropriate 
supports the collaborative aspect of a trauma informed trauma treatment. 
approach through openness, transparency, and 
shared spaces.   O O  O   

On-going training on trauma and peer-support are 
  O  O  O  essential. The organization’s human resource system 

IN RECOVERY, TRAUMA SURVIVORS, PEOPLE incorporates trauma-informed principles in hiring, 
     supervision, staff evaluation; procedures are in place 
  These groups have to support staff with trauma histories and/or those 

significant involvement, voice, and meaningful experiencing significant secondary traumatic stress 
choice at all levels and in all areas of organizational or vicarious trauma, resulting from exposure to and 
functioning (e.g., program design, implementation, working with individuals with complex trauma. 
service delivery, quality assurance, cultural 
competence, access to trauma-informed peer O  O O    
support, workforce development, and evaluation.) ASSURANCE: There is ongoing assessment, 
This is a key value and aspect of a trauma-informed tracking, and monitoring of trauma-informed principles 
approach that differentiates it from the usual and effective use of evidence-based trauma specific 
approaches to services and care. screening, assessments and treatment.
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Financing structures are designed to key principles of a trauma-informed approach. Many 
support a trauma-informed approach which includes of these questions and concepts were adapted from 
resources for: staff training on trauma, key principles the work of Fallot and Harris, Henry, Black-Pond, 
of a trauma-informed approach; development of Richardson, & Vandervort, Hummer and Dollard, and 
appropriate and safe facilities; establishment of Penney and Cave.39, 40, 41,42

peer-support; provision of evidence-supported trauma 
While the language in the chart may seem more screening, assessment, treatment, and recovery 
familiar to behavioral health settings, organizations supports; and development of trauma-informed cross-
across systems are encouraged to adapt the sample agency collaborations. 
questions to best fit the needs of the agency, staff, 

EVALUATION: Measures and evaluation designs used and individuals being served. For example, a 
to evaluate service or program implementation and juvenile justice agency may want to ask how it would 
effectiveness reflect an understanding of trauma and incorporate the principle of safety when examining 
appropriate trauma-oriented research instruments. its physical environment. A primary care setting may 

explore how it can use empowerment, voice, and 
To further guide implementation, the chart on the next choice when developing policies and procedures to 
page provides sample questions in each of the ten provide trauma-informed services (e.g. explaining step 
domains to stimulate change-focused discussion. by step a potentially invasive procedure to a patient at 
The questions address examples of the work to be an OBGYN office).
done in any particular domain yet also reflect the six 

 O  O O     O  O

KEY PRINCIPLES

afet r t rt ine  eer rt a rati n er ent  t ra  
and an  t a it ice  an  i t rica  an  

ran arenc ice en er e

10 IMPLEMENTATION

ernance
and
Leadership

 DOMAINS

How does agency leadership communicate its support and guidance for implementing a 
trauma-informed approach? 
How do the agency’s mission statement and/or written policies and procedures include a 
commitment to providing trauma-informed services and supports? 
How do leadership and governance structures demonstrate support for the voice and  
participation of people using their services who have trauma histories?

ic How do the agency’s written policies and procedures include a focus on trauma and issues of 
safety and confidentiality?
How do the agency’s written policies and procedures recognize the pervasiveness of trauma 
in the lives of people using services, and express a commitment to reducing re-traumatization 
and promoting well-being and recovery?
How do the agency’s staffing policies demonstrate a commitment to staff training on providing 
services and supports that are culturally relevant and trauma-informed as part of staff 
orientation and in-service training?
How do human resources policies attend to the impact of working with people who have  
experienced trauma?
What policies and procedures are in place for including trauma survivors/people receiving 
services  and peer supports in meaningful and significant roles in agency planning, 
governance, policy-making, services, and evaluation?
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 O  O O     O  O  
(continued)

10 IMPLEMENTA

ica
Environment

TION DOMAINS continued

How does the physical environment promote a sense of safety, calming, and de-escalation 
for clients and staff?  
In what ways do staff members recognize and address aspects of the physical environment 
that may be re-traumatizing, and work with people on developing strategies to deal with this?
How has the agency provided space that both staff and people receiving services can use to 
practice self-care?
How has the agency developed mechanisms to address gender-related physical and 
emotional safety concerns (e.g., gender-specific spaces and activities).

Engagement How do people with lived experience have the opportunity to provide feedback to the 
and organization on quality improvement processes for better engagement and services?
Involvement How do staff members keep people fully informed of rules, procedures, activities, and 

schedules, while being mindful that people who are frightened or overwhelmed may have 
a difficulty processing information?
How is transparency and trust among staff and clients promoted?
What strategies are used to reduce the sense of power differentials  among staff and clients?
How do staff members help people to identify strategies that contribute to feeling comforted 
and empowered?

Cross Sector Is there a system of communication in place with other partner agencies working with the 
Collaboration individual receiving services for making trauma-informed decisions? 

Are collaborative partners trauma-informed?
How does the organization identify community providers and referral agencies that have 
experience delivering evidence-based trauma services?
What mechanisms are in place to promote cross-sector training on trauma and trauma-
informed approaches?

Screening, Is an individual’s own definition of emotional safety included in treatment plans? 
Assessment, Is timely trauma-informed screening and assessment available and accessible to individuals 
Treatment receiving services? 
Services Does the organization have the capacity to provide trauma-specific treatment or refer to 

appropriate trauma-specific services?
How are peer supports integrated into the service delivery approach?
How does the agency address gender-based needs in the context of trauma screening, 
assessment, and treatment? For instance, are gender-specific trauma services and supports 
available for both men and women?
Do staff members talk with people about the range of trauma reactions and work to minimize 
feelings of fear or shame and to increase self-understanding?
How are these trauma-specific practices incorporated into the organization’s ongoing 
operations?
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 O  O O     O  O  
(continued)

10 IMPLEMENTATION DOMAINS continued

Training and 
r f rce 

Development

How does the agency address the emotional stress that can arise when working with 
individuals who have had traumatic experiences?
How does the agency support training and workforce development for staff to understand and 
increase their trauma knowledge and interventions?
How does the organization ensure that all staff (direct care, supervisors, front desk and 
reception, support staff, housekeeping and maintenance) receive basic training on trauma, 
its impact, and strategies for trauma-informed approaches across the agency and across 
personnel functions?
How does workforce development/staff training address the ways identity, culture, community, 
and oppression can affect a person’s experience of trauma, access to supports and 
resources, and opportunities for safety?
How does on-going workforce development/staff training provide staff supports in developing 
the knowledge and skills to work sensitively and effectively with trauma survivors. 
What types of training and resources are provided to staff and supervisors on incorporating 
trauma-informed practice and supervision in their work?
What workforce development strategies are in place to assist staff in working with peer 
supports and recognizing the value of peer support as integral to the organization’s 
workforce?

Progress Is there a system in place that monitors the agency’s progress in being trauma-informed?  
Monitoring Does the agency solicit feedback from both staff and individuals receiving services? 
an  a it  What strategies and processes does the agency use to evaluate whether staff members feel 
Assurance safe and valued at the agency?

How does the agency incorporate attention to culture and trauma in agency operations and 
quality improvement processes?
What mechanisms are in place for information collected to be incorporated into the agency’s 
quality assurance processes and how well do those mechanisms address creating accessible, 
culturally relevant, trauma-informed services and supports?

Financing How does the agency’s budget include funding support for ongoing training on trauma and 
trauma-informed approaches for leadership and staff development?
What funding exists for cross-sector training on trauma and trauma-informed approaches?
What funding exists for peer specialists?
How does the budget support provision of a safe physical environment?

Evaluation How does the agency conduct a trauma-informed organizational assessment or have 
measures or indicators that show their level of trauma-informed approach?
How does the perspective of people who have experienced trauma inform the agency 
performance beyond consumer satisfaction survey? 
What processes are in place to solicit feedback from people who use services and ensure 
anonymity and confidentiality? 
What measures or indicators are used to assess the organizational progress in becoming 
trauma-informed?
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e t te  ra a in t e nte t f nit  
Delving into the work on community trauma is beyond 
the scope of this document and will be done in the 
next phase of this work. However, recognizing that 
many individuals cope with their trauma in the safe or 
not-so safe space of their communities, it is important 
to know how communities can support or impede the 
healing process. 

Trauma does not occur in a vacuum. Individual 
trauma occurs in a context of community, whether 
the community is defined geographically as in 
neighborhoods; virtually as in a shared identity, 
ethnicity, or experience; or organizationally, as in a 
place of work, learning, or worship. How a community 
responds to individual trauma sets the foundation 
for the impact of the traumatic event, experience, 
and effect. Communities that provide a context of 
understanding and self-determination may facilitate 
the healing and recovery process for the individual. 
Alternatively, communities that avoid, overlook, or 
misunderstand the impact of trauma may often be 
re-traumatizing and interfere with the healing process. 
Individuals can be re-traumatized by the very people 
whose intent is to be helpful. This is one way to 
understand trauma in the context of a community.

A second and equally important perspective on 
trauma and communities is the understanding that 
communities as a whole can also experience trauma. 
Just as with the trauma of an individual or family, 
a community may be subjected to a community-
threatening event, have a shared experience of 
the event, and have an adverse, prolonged effect. 
Whether the result of a natural disaster (e.g., a 
flood, a hurricane or an earthquake) or an event or 
circumstances inflicted by one group on another (e.g., 
usurping homelands, forced relocation, servitude, or 
mass incarceration, ongoing exposure to violence 
in the community), the resulting trauma is often 
transmitted from one generation to the next in a 
pattern often referred to as historical, community, or 
intergenerational trauma. 

Communities can collectively react to trauma in 
ways that are very similar to the ways in which 
individuals respond. They can become hyper-vigilant, 
fearful, or they can be re-traumatized, triggered by 
circumstances resembling earlier trauma. Trauma 
can be built into cultural norms and passed from 
generation to generation. Communities are often 
profoundly shaped by their trauma histories. Making 
sense of the trauma experience and telling the story 
of what happened using the language and framework 
of the community is an important step toward healing 
community trauma. 

Many people who experience trauma readily overcome 
it and continue on with their lives; some become 
stronger and more resilient; for others, the trauma 
is overwhelming and their lives get derailed. Some 
may get help in formal support systems; however, the 
vast majority will not. The manner in which individuals 
and families can mobilize the resources and support 
of their communities and the degree to which the 
community has the capacity, knowledge, and skills 
to understand and respond to the adverse effects of 
trauma has significant implications for the well-being of 
the people in their community.

Conclusion
As the concept of a trauma-informed approach has 
become a central focus in multiple service sectors, 
SAMHSA desires to promote a shared understanding 
of this concept. The working definitions, key principles, 
and guidance presented in this document represent 
a beginning step toward clarifying the meaning of this 
concept. This document builds upon the extensive 
work of researchers, practitioners, policymakers, and 
people with lived experience in the field. A standard, 
unified working concept will serve to advance the 
understanding of trauma and a trauma-informed 
approach for public institutions and service sectors.
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Title IX Hypothetical – Instructions
Read the hypothetical scenario on the sheet of paper at your seat and answer 
the question in accordance with the instructions on the page.
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Title IX Hypothetical: Group A
Group 1:

Malik and Emma are undergraduate students at your institution. They have been dating for four 
months, but they have not yet had sex because of Emma’s strong religious beliefs against 
premarital sex. Malik has no concerns about premarital sex and would have otherwise had sex 
with Emma but for her concerns. Emma goes to a party at her sorority house and shows up at 
Malik’s dorm room obviously drunk, with a strong smell of alcohol on her breath and is slurring 
her speech. Emma claims she is “totally wasted.” Emma asks Malik to have sex. Malik points 
out her prior religious concerns, but Emma says she can’t wait any longer. Malik agrees, and 
they have sex. The next morning, Emma wakes up and says that she does not remember 
anything after she left the sorority house. When Malik tells her what happened, Emma accuses 
him of taking advantage of her and having sex without her consent. Emma submits a complaint 
with your Title IX office.

Did Malik violate your institution’s sexual misconduct policy? 
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Title IX Hypothetical: Group A
Did Malik violate your institution’s sexual misconduct policy?

[SHOW RESULTS OF GROUP A]
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Title IX Hypothetical: Group B
Group 1:

Malik and Emma are undergraduate students at your institution. They have been dating for four 
months, but they have not yet had sex because of Malik’s strong religious beliefs against 
premarital sex. Emma has no concerns about premarital sex and would have otherwise had 
sex with Malik but for his concerns. Malik goes to a party at his fraternity house and shows up 
at Emma’s dorm room obviously drunk, with a strong smell of alcohol on his breath and is 
slurring his speech. Malik claims he is “totally wasted.” Malik asks Emma to have sex. Emma 
points out his prior religious concerns, but Malik says he can’t wait any longer. Emma agrees, 
and they have sex. The next morning, Malik wakes up and says that he does not remember 
anything after he left the frat house. When Emma tells him what happened, Malik accuses her 
of taking advantage of him and having sex without his consent. Malik submits a complaint with 
your Title IX office.

Did Emma violate your institution’s sexual misconduct policy?
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Title IX Hypothetical: Group B
Did Emma violate your institution’s sexual misconduct policy?

[SHOW RESULTS OF GROUP B]
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Preconceived judgment or opinion without just 
grounds or based on insufficient knowledge. 

Can be conscious or unconscious.

I don’t like sushi (even though
I’ve never had it).

I like apples and pears the same
(yet I always pick apples).

What Is Bias?

• Today, we are talking about unconscious or 
implicit bias (or hidden preferences).
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Most social scientists do not equate implicit bias towards with prejudice 
or intentional discrimination. 

Prejudice is used to describe people who report and approve of negative 
attitudes toward out-groups. 

Most people with an implicit bias for one group over another are not 
necessarily “prejudiced” by this definition.

 Persons with implicit bias may genuinely believe in equality 
towards the out-group.

 Persons within the out-group may also carry implicit bias against the 
out-group.

Does Implicit Bias Equal Prejudice?
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• Implicit Association Test (IAT) & Project Implicit
• Developed by research psychologists from Harvard 

University, the University of Virginia, and the University of 
Washington

• IAT measure the strength of associations between 
concepts or groups (e.g., straight people, gay people) and 
evaluations (e.g., good, bad). 

• Theory is that a person’s answers in responding to two 
concepts is faster and more consistent when closely 
related items share the same response key.

• Project Implicit provides different IATs on a variety of issues 
(e.g., race, age, women in the workplace).

Identifying Bias in Ourselves
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Democ./ 
Negative

PART 1 Republ./
Positive

Democ./
Positive

PART 2 Repub./ 
Negative

Ronald Reagan X X Hillary Clinton

X Disgusting X Honorable

X Barak Obama Mitt Romney X

Sincere X Fraudulent X

X Jimmy Carter John McCain X

Honest X X Excellent

Newt Gingrich X X Michael Dukakis

X Crooked Shady X

X Nancy Pelosi Donald Trump X

X Devious X Genuine

IAT– Republicans vs. Democrats

The greater disparity in time and mistakes, the greater the preference.
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Example IAT Results – Age
We wish we were young …
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While the IAT test may seem simplistic, but research it corresponds to actions 
reflecting a preference for one group over the other. 

Examples of actions predicted by White preference on Race IAT:

IAT Predictive of Discriminatory Behavior

• Judging White job applicants more favorably than equally 
qualified than Black applicants. 

• Emergency room and residency physicians recommending 
the optimal treatment less often for a Black patient than a 
White patient presenting the same symptoms. 

• College students being more ready to perceive anger in 
Black faces than in White faces.
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• Tendency to seek out, favor or interpret information in a manner that 
confirms previously existing beliefs.

• Impacts how people gather and interpret information

Confirmation Bias:  I already knew that.

Example 1: In fingerprint 
analysis study, experts less 
likely to find a match when 
first given exculpatory facts.

Example 2: Law firm partners 
much more critical of black 
associate’s work versus same 
from white associate.
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• Priming is the unconscious influence of external information on 
what we expect to be an independent decision.

• Example: MIT students first asked last two digits of SSN. Then 
asked to estimate price of a computer trackball mouse.

Priming : Nerds aren’t so smart after all.

Last two digits of SSN Price of trackball

00 to 19 $8.62
20 to 39 $11.82
40 to 59 $13.45
60 to 79 $21.18
80 to 99 $26.18
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Priming in Settlement: Show me the money!

Group 1:
No information about demand 
by Plaintiff.
Asked to estimate settlement 
value.
$808,000 average

Group 2:
Told that Plaintiff’s lawyer had 
demanded $10 million.
Asked to estimate settlement 
value.
$2.2 million average

• High initial demand can dramatically raise perceived case value.
• Two groups of judges were given the same fact pattern involving a car 

accident by a negligent truck driver.
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1. Take the IAT tests at implicit.harvard.edu.

Test topic including race, gender, age, disability, and sexuality. 

2. Assign diverse investigators.

When out-group dynamics important, staff the investigation with investigators across 
relevant groups. 

Empower investigators to play active roles in conducting interviews, reviewing and 
assessing evidence, and finalizing the report. 

Techniques for Minimizing Bias:
Before the investigation
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3. Identify the objective investigation criteria. 

What are the elements of the alleged policy or legal violation? 

What evidence will be sufficient to prove a violation? 

Who bears the burden of proof of establishing a violation and what evidentiary standard will be 
used:

4. Avoid early hypotheses and recognize all possible outcomes. 

Avoid anchoring investigation in early theories. 

Expressly consider alternative explanations.

5. Find commonality with witnesses.
Learn as much as possible about interviewees to mitigate social distance. 

Make sure to ask appropriate follow-up questions of persons in both groups to allow for context 
and explanations.

Techniques for Minimizing Bias:
During the investigation
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6. Open-ended questions. 

• Open-ended questions are shown to reduce confirmation bias and minimize priming of witnesses by 
investigators.

7. Obtain and consider all relevant evidence. 

• Electronic communications are a critical resource for evidence in investigations. 

• Read the entire chain of email or text conversations. 

• Ask both sides for the same evidence and what additional information should be considered. 

• Conduct follow-up interviews, when necessary, to fill in any gaps.

8. Prepare a detailed chronology of information and evidence. 

• Organize information and evidence chronologically to understand the historical context and implication.

• Allow sufficient time for evidence to develop and avoid explanations for failure to completely investigate 
(e.g., heavy workload, insufficient resources, unavailability of witnesses).

Techniques for Minimizing Bias:
During the investigation
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9. Cite to evidence in report and acknowledge credibility determinations. 

• Include a detailed statement of the facts, with direct quotes to documents and witness 
interviews and detailed footnotes to reference sources of evidence. 

• Attach key evidence as exhibits to the report, and acknowledge conflicting evidence. 

• Where a credibility assessment is required, acknowledge it, and explain the basis for the 
credibility determination. 

10. Obtain outside input and feedback mechanisms. 
• Find someone you trust to review the draft report. 

• Seek expert assistance when necessary.

11. Track sanctions across. 

• Track sanctions to determine if sanctions are consistent.

• Consider a sanctions matrix.

Techniques for Minimizing Bias:
Completing the investigation
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Credibility Assessments:  
best practices

Trust your gut.
• You assess credibility daily.  Use those skills.

Assess all aspects of the witness’s statement:
• Demeanor

• Personal Knowledge

• Bias or Interest

• Corroborating Testimony

• Inconsistencies

• Trauma Induced Behavior
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Credibility –
Pattern jury instructions

1.7 CREDIBILITY OF WITNESSES

• In deciding the facts in this case, you may have to decide which testimony to believe and 
which testimony not to believe. You may believe everything a witness says, or part of it, or 
none of it.

• In considering the testimony of any witness, you may take into account:

(1) the witness’s opportunity and ability to see or hear or know the things testified to;

(2) the witness’s memory;

(3) the witness’s manner while testifying;

(4) the witness’s interest in the outcome of the case, if any;

(5) the witness’s bias or prejudice, if any;

(6) whether other evidence contradicted the witness’s testimony;

(7) the reasonableness of the witness’s testimony in light of all the evidence; and

(8) any other factors that bear on believability.
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SERIAL:  A CASE STUDY
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The Murder of Hae Min Lee

• Baltimore

• January 13, 1999 

• A high-school senior

• Honors student, athlete, well-
liked, responsible.

• Hae vanishes after school one 
day.
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The Accused – Adnan Syed

• 17 years old

• A high-school senior

• Hae’s ex-boyfriend

• “Community’s golden child”

• Well-liked, goofy, athletic, 
prince of the junior prom.
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The Case Against Adnan
• No physical evidence linking him to the crime.

• A key prosecution witness (“Jay”).

• Jay knows the location of Hae’s car and leads the police 
to it.

• An anonymous tip tells them to look at Adnan.

• Some cell phone records corroborate the time line and 
locations provided by Jay.

• The “Nisha Call.”
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The Key Prosecution 
Witness - Jay

• The key witness.

• Consistently states that 
Adnan killed Hae.

• Consistently states that Jay 
was with Adnan when he 
buried Hae’s body.

• He knows the location of 
Hae’s car.
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Jay’s changing story in his 
police interviews:

• The mall that he and Adnan went to that day changes.

• The location that Adnan tells Jay to pick him up after the 
murder changes from the “strip off Edmonson Avenue” to 
the “Best Buy parking lot.”

• The location that Adnan shows Jay Hae’s body changes 
from the “strip” to the “Best Buy parking lot.”

• The location of where Jay went after he dropped Adnan off 
at track practice changes from Jay’s house to Jay’s friend 
Cathy’s house.

• Other details about who was with whom, and when 
change.
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Jay’s continued changing story

• Jay testified that Adnan told him he was going to kill Hae before he 
did it.  
His story now is that Adnan did not tell him he was going to 
kill Hae.

• Jay testified that Adnan showed him Hae’s body in the Best Buy 
parking lot.  
His story now is that Adnan showed him Hae’s body at Jay’s 
grandmother’s house.

• Jay testified that they buried Hae’s body at around 8:00 pm.  
His story now is that they buried Hae’s body around midnight.
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What now?

• Syed repeatedly pushed for post-conviction relief --
mainly on grounds of ineffective assistance of counsel 
and failure to interview key witnesses.

• During the Serial podcast, the Innocence Project 
became involved in Syed’s case.

• In June 2016, a judge vacated Adnan Syed’s conviction 
and granted him a new trial.  

• Stay tuned…
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Conducting Trauma-Informed 
credibility assessments

• Avoid re-traumatizing interviewees and perpetuating a 
hostile environment

• Conduct better investigations
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What is Trauma?
• Psychological trauma is the unique individual 

experience of an event or enduring conditions, 
in which:
 The individual’s ability to integrate his/her 

emotional experience is overwhelmed, or
 The individual experiences (subjectively) a 

threat to life, bodily integrity, or sanity.

Esther Giller, Sidran Institute. What is 
Psychological Trauma? (1999) 
https://www.sidran.org/resources/for-survivors-
and-loved-ones/what-is-psychological-trauma/
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What is Trauma? (cont.)
“[T]rauma is defined by the experience of the 
survivor. Two people could undergo the same 
noxious event and one person might be traumatized 
while the other person remained relatively 
unscathed.” - Esther Giller
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The Impact of Trauma
• Factors That Tend to Increase Traumatic Impact of Event

 Severity
 If it is interpersonal (as opposed to non-interpersonal, such as 

accidents and natural disasters)
• Interpersonal traumas may impact interviewee’s views 

regarding safety, intimacy, and trustworthiness of others.
 When it is chronic or repeated

• Persistent traumas may leave the survivor feeling 
overwhelmed, helpless, and with a sense that the trauma is 
inescapable.

(Wamser-Nannay and 
Vandenberg, 2013)
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Counterintuitive Interviewee Behavior

• Why didn’t she scream?  

• Why didn’t she try to run away?

• Why didn’t he fight back?

• How can it be rape if she didn’t say “no”?
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Behavior during interviews

• Some interviewees’ behavior during interviews may appear odd. 
Remember that they may continue to be affected by the “chemical 
cocktail” associated with trauma when recalling a traumatic event

• Various “normal” responses include:

– Emotional, crying, hysterical

– Flat affect – seeming numb 

– Laughing, light-heartedness, inappropriate 

– Cycling of emotions
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Trauma and memory

• She can’t get her story straight…

• How could she not remember something as 
significant as that?

• He is obviously making it up as he goes 
along…
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Trauma and memory
• Explicit Memory: can be consciously and 

intentionally recalled
 Facts, general knowledge, autobiographical 

(placing self in space & time)
• Implicit Memory: Remember unconsciously and 

effortlessly
 Emotional responses, body sensations, reflexive 

actions
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Trauma and memory

• Under extreme stress, the initial sorting of explicit and 
implicit layers continues, but processing is interrupted.
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Trauma and memory
Memories of a 

Traumatic Event:
• Stored in amygdala (“implicit”)

• Non-linear recall of events

• Poor recall of contextual 
information (like the layout of a 
room)

• Details are fuzzy.

• Focus may be on what 
someone did to survive event; 
what are perceived as 
important details to interviewee 
may seem odd to investigator.

Memories of a Non-
Traumatic Event:

• Stored in hippocampus 
(“explicit”)

• Linear recall of events
• Specific details
• “Significant details” make sense 

to investigator
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When to conduct an initial interview
• There is evidence that waiting two days (two full sleep 

cycles) to conduct the interview of a interviewee may 
result in more coherent, detailed information because 
the brain will have had a chance to recover and 
consolidate memories during that period

(Campbell 2012)

43



Trauma-informed interview tips
• Think about presentation and atmosphere. Be 

mindful of first impressions (in writing, on the phone, 
or in person).

 Where is the interview taking place? Consider 
privacy, light, noise, accessibility, etc.

 How do you present yourself? 
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In closing – Making the Credibility assessment

• Remember all that you’ve learned about trauma and 
the body’s responses to trauma.

• Assess the interviewee’s statement with that 
information in mind.

• Remember that one who has been subjected to trauma 
may not “act” as expected, and that memory will be 
affected.
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"If one set out by design to devise a system for provoking
intrusive post-traumatic symptoms, one could not do better
than a court of law."1 Judith Herman

PRELUDE

The scene is a small, plain courtroom: the carpeting deep
blue, the walls a light grey. It could be anywhere in the
United States. A woman sits in the witness chair, looking
straight ahead. She came to this country from somewhere
else, and she is seeking political asylum.

To her right, an immigration judge in a black robe sits at
a raised wooden bench. A large government seal dominates
the wall behind her. There are tables for the lawyers, with a
podium between them, and several rows of empty benches
behind a wooden railing. An interpreter sits in a chair, a
notepad in his lap.

The U.S. Government's lawyer stands at the podium,
asking questions in a clipped monotone. The judge listens
intently and stares at the applicant as if she knows where
things are going.

"Remember that you are under oath. Is it your testimony

1. JUDITH HERMAN, TRAUMA AND RECOVERY: THE AFTERMATH OF
VIOLENCE-FROM DoMESTIc ABUSE TO POLITICAL TERROR 72 (1992).



TELLING REFUGEE STORIES

that police arrested you during a political demonstration in
the capital?

"Yes," the applicant replies through the interpreter.
"And you were held in jail for approximately three

weeks?"
"Yes," again.
And while you were held in jail, you were raped twice by

guards?"
A brief pause. "Yes."
"Is there anyone in the United States who can confirm

what happened to you?"
"No."

"Do you have any papers to prove you were arrested?"
"Of course not. Why would the police give me papers?

They do as they please."
"Ma'am, I am asking 'yes' or 'no' questions. Please just

answer 'yes' or 'no.' Do you understand?"
"I understand." A pause. "No, I do not have any papers."
"In May of last year did you sign a declaration that

explains why you are applying for asylum?"
"Yes."
"Did your lawyer read that declaration to you, through an

interpreter, before you signed it?"
"Yes."
"And you swore to tell the truth?"
"Yes."
"In your declaration, did you say you were held in jail for

only one week?"
"I ... I'm not...
"Please answer 'yes' or 'no.' Would you like me to read

your declaration to you?"
"Yes. That is what I said. One week."
"And in your declaration, you did not say anything about

being raped?"
"I did not."
"Can you explain why your testimony today is different

from your declaration?"
The woman looks abruptly at her lawyer, who remains

expressionless. She turns back to the judge and shakes her
head.

"How can I explain?," she asks. "I am telling the truth."
Twenty minutes later, the woman and her lawyer leave

2016] 459
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the courtroom. The judge has denied her claim for asylum
after finding she is not credible. An appeals court will later
uphold the judge's ruling, and the woman will be deported.

INTRODUCTION

This story is a fiction,' but it reflects the reality often
faced by survivors of psychological trauma when they seek
political asylum in U.S. immigration courts.' By design, the
courts are adversarial. And by its nature, that adjudication
system is biased against the stories told by trauma survivors.

Claims for asylum are a striking example of storytelling
in the context of law. The applicant must prove either past
persecution or a "well-founded fear" of future persecution.4
To meet that burden, the applicant must testify about her5

life before she arrived in the United States. In most cases,
there is only one witness-the applicant-and no direct
evidence to corroborate or contradict her story. Thus,
whether asylum is granted depends largely on the applicant's
ability to tell a "good" story; one an immigration judge deems
to be "credible" and that fits within the statutory definition of
a "refugee."

In most cases, the judge has at least two versions of the
story: the applicant's oral testimony, and a written
declaration prepared by either a lawyer or community group.6

2. Though this story is a fiction, it draws on the author's experiences.
Between 1995 and 1998, the author worked as a Dept. of Justice trial attorney
with the former Immigration and Naturalization Service, and represented the
U.S. government in more than 600 asylum cases.

3. See e.g., Zeru v. Gonzales, 503 F.3d 59 (1st Cir. 2007). In Zeru, an
asylum applicant stated on different occasions that she had been raped either
once, twice, or three times. Despite expert testimony proving that the applicant
was suffering from post-traumatic stress disorder (PTSD), the First Circuit
upheld an immigration judge's conclusion that she was not credible. Id. at 69-
70.

4. See 8 U.S.C. § 1158(b)(1)(A) (stating that a "refugee" is eligible for
asylum); 8 U.S.C. § 1158(b)(1)(B)(i) (stating that an applicant has the burden of
proof); 8 U.S.C. § 1101 (a)(42) (defining "refugee").

5. Many applicants, of course, are men. In the absence of an accepted
gender neutral pronoun or a graceful way of avoiding gendered pronouns in
every sentence, I've chosen to use "she" and "her" to refer to asylum applicants
throughout this article.

6. See Stacy Caplow, Putting the "I" in Wr*t*ng: Drafting An A /Effective
Personal Statement To Tell a Winning Refugee Story, 14 LEGAL WRITING: J.
LEGAL WRITING INSTITUTE 249, 255-56 (2008) (discussing the role of a
declaration in claims for asylum).
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The only other evidence typically consists of written
background reports on "country conditions" prepared by the
U.S. State Department and human rights groups. In most
cases, then, the only direct evidence regarding the applicant's
life experience is the applicant's story itself, told in a foreign
courtroom and filtered through lawyers, lay representatives,
or interpreters.

Against this backdrop, the judge will consider the
applicant's declaration and testimony, and will assess the
demeanor, candor, and responsiveness of the applicant, the
"inherent plausibility" of the story, and whether the
applicant's statements are both internally consistent and
consistent with other evidence.' If the judge concludes the
applicant is not credible, asylum will almost certainly be
denied.

But psychological trauma is common among refugees,9
and the stories told by trauma survivors defy our expectations
for a "credible" story. Trauma narratives tend to-. be
fragmented and disjointed, both logically and
chronologically.1" They may be lacking in detail, and the
story will typically change over time, even with regard to
critical details, as the survivor begins to heal. None of these
things are a reliable measure of whether a survivor is
truthful, and yet they are the very things an immigration

7. In determining whether an asylum applicant is credible, an
immigration judge may consider whether the applicant's statements are
consistent with "reports of the Department of State on country conditions." 8
U.S.C. § 1158(b)(1)(B)(iii). Similarly, applicants often submit reports from
groups like Human Rights Watch or Amnesty International. See U.S.
Citizenship and Immigration Services, Asylum Division Training Programs,
Burden of Proof, Standards of Proof and Evidence 17-18, available
http'/www.uscis.gov/humanitarian/refugees-asylum/asylum/asylum-division-
training-programs (last visited July 2, 2015) (hereinafter "Asylum Officer
Training").

8. See 8 U.S.C. § 1158(b)(1)(B)(iii) (setting standards for determining the
credibility of asylum applicants).

9. Research on PTSD among refugees has found widely varying rates,
with the prevalence of trauma ranging from 4% to 86% depending on sample
size, country of origin, and other factors. Hollifield, M., Warner, T.D., Lian, N.,
Krakow, B., Jenkins, J.H., Kesler, J., Stevenson, J., & Westermeyer, J.,
Measuring trauma and health status in refugees: A critical review, JOURNAL OF
THE AMERICAN MEDICAL ASSOCIATION, 611-621 (2002). See also, Elisa E.
Bolton, PTSD in Refugees, available at http://www.ptsd.va.gov/professional/
trauma/other/ptsd-refugees.asp (last visited Feb. 6, 2016).

10. HERMAN, supra note 1, at 175-79.
11. HERMAN, supra note 1, at 180.
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judge will typically point to as evidence that an asylum
seeker is not credible. 12  Indeed, inconsistencies within and
among various versions of an applicant's story are by far the
most common factor cited by immigration judges when they
make a negative credibility finding in an asylum case. 13

In this country, core traits of the adjudication system
compound the problem. In contrast to procedures used by
some governments, 14 the United States subjects most asylum
seekers to adversarial cross-examination by a government
lawyer.' 5  It does so in the apparent belief that cross-
examination is an "engine" for "the discovery of truth." 6 But
when the applicant is a trauma survivor and the only
evidence is the applicant's story, aggressive cross-
examination is more likely to obscure the truth than reveal it
-especially when an applicant is not represented.

The process also assumes that a judge with no training in
the effects of trauma can reliably assess the credibility of a
survivor. Indeed, as disputes over expert testimony on rape
trauma syndrome demonstrate, our legal system assumes
judges and juries can reliably assess the credibility of any and
all witnesses without the benefit of training or expert
guidance.1 However, when the witness is a trauma survivor,
that assumption is not true.

Moreover, by requiring an applicant to tell her story

12. Because immigration judges are administrative law judges, their
factual findings are subject to the substantial evidence standard, and a
reviewing court must uphold the judge's determination if it is supported by
reasonable, substantial, and probative evidence in the record. INS v. Elias-
Zacarias, 502 U.S. 478, 481 (1992). Thus, judges routinely identify for the
record the reasons why they concluded an applicant is not credible. For a
detailed analysis of the review standard and suggested alternatives, see Andrew
Tae-Hyun Kim, Rethinking Review Standards in Asylum, 55 WM. & MARY L.
REV. 581 (November 2013).

13. See infra, text accompanying notes 85 to 99, discussing the results from
a study of 369 decisions in the Federal Courts of Appeal.

14. For a comparative analysis of the asylum adjudication systems in
Australia, Canada, the United Kingdom, and the United States, see generally
Peter W. Billings, A Comparative Analysis of Administrative and Adjudicative
Systems for Determining Asylum Claims, 52 ADMIN. L. REV. 253 (2000).

15. Executive Office for Immigration Review, Immigration Court Practice
Manual 83, available at http://www.justice.gov/eoir/office-chief-immigration-
judge-0 (last visited June 10, 2013) (hereafter "EOIR Practice Manual").

16. 5 JOHN H. WIGMORE, EVIDENCE 29 (3d ed. 1940).
17. See generally Anne Bowen Poulin, Credibility: A Fair Subject for Expert

Testimony?, 59 FLA. L. REV. 991 (2007).
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repeatedly over a lengthy period and "freezing" an early
version in writing, the adjudication process increases the
likelihood that a survivor will present inconsistent versions of
her story." The role of lawyers and community groups
introduces still further challenges. If the applicant is a
survivor, inconsistencies between an applicant's declaration
and oral testimony are likely to say as much about the work
habits and writing style of the person who drafted the
declaration as they do about the applicant's credibility.

This Article examines these issues from the perspective
of scholarship on psychological trauma. Part II summarizes
the standard for asylum and the process by which asylum
claims are adjudicated in the United States. It concludes
with the results of original research on 369 asylum decisions
issued by federal appeals courts in 2010. A systematic review
of the cases demonstrates that when immigration judges
conclude an applicant is not credible, they overwhelmingly
rely on inconsistencies within or among the various versions
of the applicant's story, and especially inconsistencies
between the testimony and declaration.

Part III introduces a useful concept from structuralist
narrative theory: the distinction between story and discourse,
between the content of a story (characters and events) and
the way the story is told. That distinction is critical to an
understanding of the differences between multiple versions of
a single story (the testimony and declaration, for instance), as
well as the effects of trauma on storytelling. The most critical
point is this: judges and lawyers typically assume that
trauma impacts only the way an applicant tells her story-
the discourse-but not the content of the story itself.
Empirical research has proven that assumption to be wrong. 19

The Article then turns directly to the challenges faced by
survivors who seek asylum. After explaining the symptoms of
trauma, Part IV examines the effects of trauma on a
survivor's ability to tell her story and the role of storytelling
in the recovery process. Part V re-examines the asylum

18. In a study of refugees who suffered from PTSD, for instance, British
researchers found that the rate of discrepancies increased substantially when
they told their stories twice with a delay of six to seven months. Jane Herlihy &
Stuart Turner, Should Discrepant Accounts Given by Asylum Seekers be Taken
as Proof of Deceit?, 16 TORTURE 81 (2006).

19. See infra, text discussing notes 159 to 167.
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adjudication system. It begins by reconsidering the process
by which immigration judges evaluate credibility, then
explores the ways a lawyer's handling of a case can impact an
immigration judge's credibility findings.

The final section, Part VI, surveys proposals for reform,
then recommends that the U.S. Government eliminate
adversarial hearings for asylum seekers. In addition, both
judges and lawyers should be trained to understand the
symptoms and effects of trauma, and especially the impact of
trauma on a survivor's ability to tell her story.

But in some respects the scope of this Article is limited:
there are other cultural, psychological, and practical issues
that may affect a survivor's testimony, ranging from feelings
of shame or a fear of authority figures to the challenges of
accurate interpretation.20  Though the Article does not
consider these issues, they further support the Article's
central claim-that an adversarial hearing is a deeply and
inherently flawed way to assess the credibility of asylum
applicants who have experienced traumatic events.

I. THE ADJUDICATION OF CREDIBILITY IN U.S. CLAIMS
FOR ASYLUM

In the words of a former immigration judge, the system
by which the United States adjudicates claims for asylum is a
"byzantine," "crazy-quilt method" for deciding cases on which
an applicant's life may depend. 21  This section will walk
readers through that method and then present the results of
original empirical research on the reasons why immigration
judges find applicants not to be credible.

A. The Asylum Adjudication Process
Asylum is potentially available to any foreign national

20. For instance, trauma survivors often feel shame, guilt, or self-loathing
about their experiences, and survivor's ability to discuss her experiences in the
presence of lawyers and judges may be diminished by cultural factors, gender
roles, a fear of authority figures, or the social repercussions of talking about a
rape with strangers. Herman, supra note 1, at 94; See David Gangsei & Ana C.
Deutsch, Psychological Evaluation of Asylum Seekers as a Therapeutic Process,
17 TORTURE 79, 80, 82 (2007). Moreover, because the goal of torturers is often to
make their victims talk, a torture survivor may associate talking in a legal
setting "with the experience of forced talking under torture." Id. at 80.

21. Bruce J. Einhorn, The Gift of Understanding, 3 ALB. GOV'T L. REV. 149,
152, 156 (2010).
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who is physically present in the United States.22 It is also
available to any foreign national who seeks admission at a
port of entry if the government determines, after an
interview, that the person has a "credible fear" of
persecution.23 The ultimate goal of the adjudication process is
to determine whether the applicant is a "refugee." The
applicant has the burden of proof 4 and must demonstrate she
is unwilling or unable to return to her country of nationality
or citizenship25 because of past persecution or a "well-founded
fear" of future persecution.26  The term "persecution" is
construed narrowly to include only serious (and usually
physical) harm.27

The applicant must also prove she has been (or may be)
targeted for persecution "on account of' race, religion,
nationality, political opinion, or "membership in a particular

22. 8 U.S.C. § 1158(a)(1). Refugee status may also be granted to certain
persons who are outside the United States. See 8 U.S.C. § 1157.

23. 8 U.S.C. § 1225(b)(1)(B)(ii).
24. 8 U.S.C. § 1158(b)(1)(B).
25. 8 U.S.C. § 1101(a)(42) (defining "refugee"). But if the applicant is

stateless (i.e., the applicant "has no nationality"), the assessment will focus
instead on the country of the applicant's "last habitual residence." Id.

26. 8 U.S.C. § 1101(a)(42). To establish a "well-founded fear" of
persecution, an applicant must demonstrate that her fear is both subjectively
genuine and objectively reasonable. See e.g., Ahmed v. Keisler, 504 F.3d 1183,
1191-92 (9th Cir. 2007).

27. See, e.g., Abdel-Masieh v. INS, 73 F.3d 579, 584 (5th Cir. 1996) (two
arrests with beatings and interrogation that the applicant did not characterize
as "severe" or "excessive" did not establish past persecution); Thomas v.
Ashcroft, 359 F.3d 1169, 1179 (9th Cir. 2004) (holding that escalating
intimidation and a serious threat of physical violence established persecution);
Salazar-Paucar v. INS, 281 F.3d 1069, 1075 (9th Cir. 2002) (holding death
threats along with beatings of family members and murders of political allies
constitute persecution). The term persecution does not include lesser forms of
discrimination. E.g., Fatin v. INS, 12 F.3d 1233, 1243 (3d Cir. 1993) (treatment
of feminists in Iran was not so harsh as to amount to "persecution"). Nor does it
include purely economic harms unless they threatened a person's life or
freedom. See, e.g., Li v. Attorney Gen. of U.S., 400 F.3d 157, 168 (3d Cir. 2005)
(holding that the deliberate imposition of severe economic disadvantage which
threatens a petitioner's life or freedom may constitute persecution). In one case,
the Ninth Circuit held that a Seventh Day Adventist minister had not suffered
past persecution by being forced to serve as a porter for the Burmese military.
Khup v. Ashcroft, 376 F.3d 898, 903 (9th Cir. 2004). However, because a fellow
minister had been tortured and killed, the Court concluded that the applicant
had a well-founded fear of persecution. Id. For a broader discussion of asylum's
persecution requirement, see Michael English, Distinguishing True Persecution
from Legitimate Prosecution in American Asylum Law, 60 OKLA. L. REV. 109
(2007).
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social group."28 A generalized fear of civil strife will not
suffice, 29 nor will a threat motivated by personal animosity.3"
The standard is forward-looking: while past persecution
creates a presumption that an applicant has a well-founded
fear of future persecution, the Government can rebut that
presumption by showing that circumstances have changed, or
that internal relocation is both possible and reasonable.3 But
in extreme cases, past persecution alone may be sufficient if
the applicant demonstrates "compelling reasons" why he or
she is unwilling to return to the country "arising out of the
severity of the past persecution." 32

Certain classes of applicants are barred as a matter of
law. Some are excluded because the applicant was firmly
resettled in another country33 or could safely relocate to
another part of her own country.34 Still others are excluded
for "bad" behavior, ranging from assistance in the persecution
of others35 to terrorism-related activity36 to a conviction for
certain crimes. 37  But even if an applicant clears these
hurdles, an immigration judge still has discretion to deny her
application on other, unspecified grounds. 8

28. 8 U.S.C. § 1101(a)(42). Several circuits have formally adopted the
doctrine of "mixed motives," which recognizes that an applicant may be eligible
for asylum if her alleged persecutors have multiple motives as long as at least
one of the motives is among those specified in the statute. E.g., Mohideen v.
Gonzales, 416 F.3d 567, 570 (7th Cir. 2005).

29. E.g., Rasiah v. Holder, 589 F.3d 1, 5 (1st Cir. 2009) ("simply because
civil strife causes substantial hardships for an ethnic minority, that does not
automatically entitle all members of that minority to asylum").

30. E.g., Zayas-Marini v. I.N.S., 785 F.2d 801, 806 (9th Cir. 1986) (holding
that death threats grounded only in "personal animosity" were not grounds for
asylum).

31. 8 C.F.R. 206.16(b)(1)(i).
32. 8 C.F.R. § 1208.13(b)(1)(iii)(A).
33. 8 U.S.C. § 1158(b)(2)(A)(vi); 8 CFR § 208.15 (defining "firm

resettlement").
34. 8 U.S.C. § 1158(a)(2)(A).
35. 8 U.S.C. §§ 1101(a)(42) & 1158(b)(2)(A)(i).
36. 8 U.S.C. § 1158(b)(2)(A)(v).
37. 8 U.S.C. § 1158(b)(2)(A)(iii) (conviction for serious non-political crime); 8

U.S.C. § 1158(b)(2)(B)(i) (conviction for aggravated felony).
38. See 8 U.S.C. § 1158(b)(1)(A) (providing that the Attorney General "may"

grant asylum to an eligible refugee); 8 C.F.R. § 1208.14 (stating that an
immigration judge "may grant or deny asylum in the exercise of discretion").
While immigration judges can and sometimes do deny asylum to otherwise
eligible applicants on purely discretionary grounds, such denials are rare and
are generally based on egregious conduct by the applicant. See, e.g., Aioub v.
Mukasey, 540 F.3d 609, 612 (7th Cir. 2008) (asylum denied because of
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To meet her burden, an applicant must tell a story about
her life. The context for this legal storytelling is unusual.
The principle of res judicata is founded on the premise that a
litigant is entitled to a single adjudication of any claim. 39 But
for asylum cases, there are two distinct systems of
adjudication, run by separate agencies. Some applicants
receive a non-adversarial interview; some an adversarial
hearing. Many claims are adjudicated twice,4 ° and asylum
can be granted after either adjudication. There is no "law of
the case" doctrine, and the second adjudication (if there is
one) is entirely de novo.41

The adjudication process begins with a government
form42  on which the applicant provides biographic
information and summarizes the facts underlying her claim.
Many applicants also submit a declaration presenting the
facts in greater detail than the form allows. The declaration
is typically drafted by a lawyer if the applicant has one, or by
a community group if she does not.43

applicant's fraudulent marriage); Kouljinski v. Keisler, 505 F.3d 534, 543 (6th
Cir. 2007) (asylum denied because of applicant's three drunk-driving
convictions).

39. See, e.g., Mahmood v. Research in Mot. Ltd., 905 F. Supp. 2d 498, 502
(S.D.N.Y. 2012) affld, 515 Fed. Appx. 891 (Fed. Cir. 2013).

40. The exact percentage is impossible to determine: two separate federal
agencies are involved, and there are no statistics that track individual cases
through the complete system. That said, the number is probably more than 20
percent. In fiscal year 2014, for instance, asylum offices referred roughly 50% of
all cases to an immigration court, and 44% of the cases adjudicated, by
immigration judges that year had previously been adjudicated by an asylum
officer.Those percentages were calculated from data separately maintained by
the Asylum Office, see infra note 64, and the Executive Office for Immigration
Review, see infra note 71..

41. If an alien in removal proceedings expresses fear of persecution and
files an application for asylum, the immigration judge must conduct a hearing
and consider the application unless the alien previously filed an application that
was referred to (and considered by) another immigration judge. See 8 C.F.R. §
1240.11(c).

42. See 8 CFR § 208.3. Department of Homeland Security, 1-589,
Application for Asylum and for Withholding of Removal, available at
http'/www.uscis.gov/sites/default/files/files/form/i-589.pdf (last visited
September 26, 2014).

43. Asylum applicants in removal proceedings are entitled to assistance by
counsel of their choice at no expense to the government. 8 U.S.C. §
1229a(b)(4)(A). Some scholars have argued that the Government should provide
free representation to indigent applicants. See, e.g., Jaya Ramji-Nogales,
Andrew I. Schoenholtz & Phillip G. Schrag, Refugee Roulette: Disparities in
Asylum Adjudication, 60 STANFORD L. REV. 295, 384 (2007) (hereinafter
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Once this paperwork is ready, the process diverges. If
the government has initiated a removal case against the
applicant--or if the applicant seeks asylum after a credible
fear interview-the claim is defensive and will be adjudicated
by an immigration judge during an adversarial hearing.44

Other claims are affirmative, and the applicant will receive a
non-adversarial interview with an asylum officer. 5  But
asylum officers grant just 47% of the claims they adjudicate.4 6

A larger number of applicants -50% of the total-are placed
in removal proceedings, where they receive a second,
adversarial adjudication. Because the adversarial hearings
are the same for all applicants, this discussion will begin with
an asylum interview and follow an affirmative claim through
the process.

Asylum officers are employees of U.S. Citizenship and
Immigration Services (USCIS), an agency in the Department
of Homeland Security (DHS).47 Most officers are not lawyers,
but all receive extensive training.48 Asylum interviews are
conducted under oath but are not recorded or transcribed.
The officer's handwritten notes are the only record of the
applicant's statements, and the applicant has no opportunity
to review the notes or challenge their accuracy.49 If an

"Refugee Roulette").
44. See 8 CFR 208.2(a) (delineating the respective jurisdictions of

immigration judges and asylum officers). See also EOIR Practice Manual at 38
(discussing the procedural differences between affirmative and defensive
claims).

45. See 8 CFR 208.2 (outlining the respective jurisdictions of the asylum
offices and immigration courts).

46. For an explanation of the data and sources on which that figure is
based, see infra, text accompanying notes 64 to 67 and source cited therein.

47. U.S. Citizenship and Immigration Services, Refugee, Asylum, and
International Operations, available at httpJ/www.uscis.gov/about-us/
directorates-and-program-offices/refugee-asylum-and-international-operations-
directorate (last visited June 12, 2015). Prior to the creation of the Department
of Homeland Security in 2003, most immigration functions were performed by
employees of the Justice Department. See generally U.S. Citizenship and
Immigration Services, Our History, available at http://www.uscis.gov/about-
us/our-history (last visited June 12, 2015).

48. The training includes a 5-1/2 week course required of all USCIS
immigration officers, and a five-week Asylum Officer Basic Training Course.
Supervisory asylum officers receive an additional two weeks of training. U.S.
Citizenship and Immigration Services, Asylum Division and Training
Programs, available at http://www.uscis.gov/humanitarian/refugees-
asylum/asylum/asylum-division-training-programs (last visited June 12, 2015).

49. The procedures for asylum interviews state that the record shall consist

468 [Vol. 56
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applicant needs an interpreter she must provide one, and
many use a family member or friend.50

By design, the interviews are non-adversarial."' Training
materials explain that the officer is a "neutral decision-
maker" rather than an "advocate," and that a non-adversarial
interview allows an applicant to present her claim in "as
unrestricted a manner as possible, within the inherent
constraints of an interview before a government official."52

Officers are instructed to treat applicants with respect, to be
"nonjudgmental and non-moralistic," and to "create an
atmosphere in which the applicant can freely express his or
her claim." 3

The applicant may bring a lawyer or another
representative to the interview,54 but the government is not
represented. 5  The representative's role is limited: he or she
may ask questions about points the officer did not cover, and
may also comment on the evidence and make a closing
statement. '6 The documentary evidence typically consists of
background material on the applicant's country of nationality
or citizenship, including reports from human rights
organizations and the Department of State. 7  These

of the application, other documents submitted by the applicant, comments from
the Department of State, and "other information specific to the applicant's
case." 8 C.F.R. 208.9(f). The applicant's statements are not ordinarily recorded:
instead, the training for asylum officers includes a module on taking clear and
comprehensive handwritten notes. See generally Asylum Officer Training,
supra note 7, Interviewing Part 2: Notetaking.

50. The training for asylum officers notes that there are few limits on who
may serve as an interpreter, and readily acknowledges the "inherent"
challenges of working with an interpreter. Asylum Officer Training, supra note
7, Interviewing Part 6: Working with an Interpreter at 7-8, 12-15.

51. 8 CFR § 208.9(b).
52. Asylum Officer Training, supra note 7, Interviewing Part I: Overview of

Nonadversarial Asylum Interview at 6.
53. Asylum Officer Training, supra note 7, Interviewing Part I: Overview of

Nonadversarial Asylum Interview at 7-8.
54. In lieu of an attorney, an applicant may be represented during the

interview by a person accredited by the Board of Immigration Appeals, by a law
student or law graduate not yet admitted to the bar, or by a "reputable person"
who meets certain criteria. See 8 CFR 292.1.

55. Asylum Officer Training, supra note 7, Interviewing Part I: Overview of
Nonadversarial Asylum Interview at 6.

56. 8 CFR § 208.9(d). See also Asylum Officer Training, supra note 7,
Interviewing Part I: Overview of Nonadversarial Asylum Interview at 23
(discussing the role of a representative).

57. 8 CFR § 208.12 (permitting an asylum officer to consider information
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materials are aimed at showing whether a particular category
or class of persons has been persecuted in the country in
question on the basis of a protected trait.5" In addition,
applicants are required to corroborate their claim if they
reasonably can: most cannot.59

Two weeks after the interview, the applicant will return
to receive the officer's written decision in person.6" If the
applicant is not in this country legally, the officer will either
grant asylum or "refer" the applicant to immigration court-a
circumspect way of saying the officer will initiate a removal
case. 1 But if the applicant has a valid legal status, the officer
will either grant or deny asylum.62 In either situation, there
is no appeal: an applicant's only remedy from an adverse
decision is to renew her claim before an immigration judge if
the Government attempts to deport her.63

In 2014, asylum officers granted 47% of the 27,006 claims
they adjudicated, while 50% of were referred to immigration
courts and 3% were denied.64  Among cases that were

provided by the State Department, by certain other U.S. government offices, or
by "other credible sources, such as international organizations, private
voluntary agencies, news organizations, or academic institutions").

58. The documentary evidence may also address secondary issues, such as
the possibility of internal relocation. For instance, although Somalia has been
plagued by clan-based civil strife since the collapse of the Siad Barre regime in
1991, the U.S. Department of State has long maintained that most Somalis can
safely relocate to a part of the country controlled by their particular clan.

59. See 8 CFR § 208.9(e) (requiring the asylum officer to consider evidence
submitted by an applicant in addition to the application itself).

60. See 8 CFR §§ 208.9 & 19 (requiring an asylum officer to communicate
his or her decision to the applicant in person and in writing); U.S. Citizenship &
Immigration Services, Asylum Division, Asylum Procedures Manual, § II.K.2.
(November 2013), available at http://www.uscis.gov/sites/default/files/flles/
nativedocuments/Asylum Procedures Manual_2013.pdf (last visited July 2,
2015) (hereinafter "Asylum Procedures").

61. See 8 CFR § 208.14(c) (denial, referral, or dismissal of claims by an
asylum officer).

62. 8 CFR § 208.14(c)(2).
63. The Board of Immigration Appeals has authority to review asylum

decisions by an immigration judge, but not the decisions of an asylum officer.
See 8 CFR § 1003.1(b) (delineating the Board's appellate jurisdiction). Federal
courts likewise do not have jurisdiction, primarily because the officer's decision
is not a final agency adjudication. See, e.g., Barahona-Gomez v. Reno, 236 F.3d
1115, 1120 (9th Cir. 2001).

64. The asylum office statistics for 2014 are compiled from four separate
quarterly summaries on the U.S.C.I.S. web site. All were last accessed on
February 4, 2016. See Asylum Office Workload January 2014, available at
httpsJ/www.uscis.gov/sites/default/files[USCIS/Outreach/Notes%20from%2OPre
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"completed" but not "adjudicated,"6" 4,706 were also referred
to immigration courts, while 2,073 were closed.66 Thus, 54%
of all asylum cases completed by asylum officers in 2014 were
referred to an immigration court, where the applicant was
entitled to de novo consideration of her claim.67

Immigration court hearings are conducted by the
Executive Office for Immigration Review (EOIR), an agency
in the Department of Justice (DOJ).68 The presiding "judge"
is a DOJ lawyer, appointed by the Attorney General to serve
as an administrative judge.69 In sharp contrast to an asylum
interview, the hearings are adversarial and relatively formal.
The court provides a professional interpreter and creates a
formal record, which includes an audio recording of the
hearing.70 In fiscal year 2014, 55% of respondents were
represented,71  and the government is almost always

vious%20Engagements/AffirmativeAsylumJanuaryFebruaryMarch20l4.pdf
(first quarter); Asylum Office Workload April 2014 https://www.uscis.gov/
sites/defaultlfiles/USCIS/OutreachlAffirmativeAsylum_-
_AprilMayJune_2014.pdf (second quarter); Asylum Office Workload July 2014
httpsJ/www.uscis.gov/sites/default/filesUSCIS/Outreach/Upcoming%20Nationa
l%20Engagements/PEDAffirmativeAsylumJulyAugustSeptember_2014.pd
f (third quarter); Asylum Office Workload October 2014 httpsj/www.
uscis.gov/sites/default/filesfUSCIS/Outreach/PED-AffirmativeAsylum-Oct-Nov-
Dec2014.pdf (fourth quarter). Hereinafter, these four documents are collectively
referenced as "2014 Asylum Office Workload."

65. U.S.C.I.S. regards a case as being "completed" but not "adjudicated" if
the case is referred to an immigration court without an interview; dismissed for
failure to provide fingerprints; or closed because the applicant failed to appear
for an interview. See 2014 Asylum Office Workload, supra note 64.

66. See 2014 Asylum Office Workload, supra note 64. Most of these cases
were closed because the applicant failed to appear for an interview.

67. The percentage was compiled from data in the 2014 Asylum Office
Workload, supra note 64.

68. For an outline of the procedures, see generally 8 CFR § 1240. For more
detail on any aspect of the procedure, see the EOIR Practice Manual, which has
a detailed index.

69. 8 CFR § 1001.1 (1) (defining "immigration judge" as "an attorney whom
the Attorney General appoints as an administrative judge within the Executive
Office of Immigration Review").

70. See 8 CFR § 1240.9 (requiring a verbatim recording of the proceeding,
including any testimony); EOIR Practice Manual, supra note 15, at 12
(requiring that judges make a digital audio recording of hearings); § 1008.28
(barring the use of any recording equipment in immigration court other than
the equipment used by the judge to create the official record). If either party
appeals, the audio recording of the hearing will be transcribed. See 8 CFR §
1003.5(a) (discussing transcription of the proceedings on appeal to the BIA).

71. Respondents in removal proceeding have a statutory right to counsel of
their choice at no expense to the Government. 8 U.S.C. § 1229a(b)(4)(A). See
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represented. 2

During removal proceedings, an immigration judge must
first determine whether the respondent is subject to
removal.7" If she is, she is entitled to apply for relief, which
may include benefits other than asylum." Respondents who
previously filed an affirmative asylum application are entitled
to a de novo hearing on their claim. In addition, immigration
judges hear defensive claims for asylum--claims first filed
after a removal case began. In fiscal year 2014, 44% of the
17,997 asylum claims adjudicated by immigration judges
were affirmative, and 56% were defensive.75  Most (but not
all) of the affirmative claims were adjudicated twice.7 6

In most cases, the judge will issue a brief oral decision at
the end of the hearing.7 7  Both the applicant and the
government have the right to appeal an adverse decision to
the Board of Immigration Appeals (BIA), an administrative
appellate body in DOJ.78 Finally, the applicant-but not the

also EOIR Practice Manual 19-25 (discussing the right to representation and
the role of counsel). In fiscal year 2014, the immigration courts completed
167,774 cases: of that number, 55% of the respondents were represented.
Executive Office for Immigration Review, FY 2014 Statistics Yearbook A2, K4
(F2) (March 2015), available at http'//www.justice.gov/sites/default/files/eoir/
pages/attachments2015/03/16/fy14syb.pdf) (last visited July 2, 2015)
(hereinafter "EOIR 2014 Yearbook").

72. See 8 CFR § 1240.2 (delineating the authority and duties of
Government counsel in a removal proceeding). The regulations continue to
refer to "service counsel'--i.e., the counsel of the Immigration and
Naturalization Service (INS)-even though the INS no longer exists. Since
2003, Government counsel in removal cases have been employed by
Immigration and Customs Enforcement (ICE), a component of DHS.

73. See, e.g., RICHARD D. STEEL, STEEL ON IMMIGRATION LAW § 14.21 (2015
ed).

74. The INA gives immigration judges broad authority to consider
applications for relief from removal. See 8 U.S.C. § 1229a(c)(4). The judge's
authority to grant various forms of relief are specified in other provisions of the
INA or by regulation. See, e.g., 8 U.S.C. § 1229b (cancellation of removal); 8
C.F.R. § 245 (adjustment of status); 8 C.F.R. § 208.16 (withholding of removal
and protection under the Convention Against Torture).

75. In 2014, immigration judges granted or denied 17,997 claims, of which
7,955 were affirmative and 10,042 were defensive. Judges granted 75% of the
affirmative claims, but only 28% of the defensive claims. See EOIR 2014
Yearbook, supra note 71, at K3.

76. In FY 2014, 21.6% of the claims referred to immigration courts by
asylum offices had not been adjudicated. See 2014 Asylum Office Workload,
supra note 64.

77. See 8 CFR §§ 1240.12 & 13 (permitting immigration judges to issue an
oral decision). In rare cases, judges will issue a written decision.

78. Under EOIR regulations, any adverse decision by an immigration
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government 79 -has the right to appeal an adverse BIA ruling
to the federal Courts of Appeal.

During an asylum hearing, the applicant's testimony is
the core of her case. The applicant will be examined by her
lawyer, or by the judge if she is unrepresented. She will then
be cross-examined by the government lawyer, and sometimes
the judge as well.80 The evidentiary rules are more lenient
and more flexible than in other courts-for instance, hearsay
is usually admissible.8"

Beyond the testimony, the record will routinely include:
the written application, the applicant's declaration, and
background materials on the applicant's country of
nationality or citizenship." In some cases, the record will
also include an asylum officer's handwritten notes, or
evidence of other prior statements by the applicant. If the
applicant received a credible fear interview, documents from
that interview will be part of the record.

Much less commonly, applicants present documents or
testimony to corroborate their claim. When available, such
materials typically consist of medical evidence, foreign
government documents, the applicant's passport, or the
testimony of family members. Some applicants support their
claim with expert testimony, typically on medical issues,
psychological issues, or political and conditions in the
applicant's home country.

In the great majority of cases, however, there is no direct
evidence to either corroborate or contradict the applicant's
version of events. This is not surprising: the events took
place in another country; the Government lacks the resources

judge, other than an in absentia order of removal, may be appealed to the BIA.
8 CFR § 1240.15.

79. Because the BIA's decision is an agency adjudication, government
lawyers are bound to accept it. See 8 U.S.C. § 1240(a)(1) (final orders of removal
are subject to judicial review under 28 U.S.C. § 158, which provides for review
of federal agency decisions).

80. See 8 CFR § 1003.10(b) (authorizing immigration judges to "interrogate,
examine, and cross-examine" witnesses).

81. See, e.g., Ogbolumani v. Napolitano, 557 F.3d 729, 734 (7th Cir. 2009)
("in removal proceedings, hearsay is admissible so long as it's probative and its
use is not fundamentally unfair").

82. See, e.g., 8 CFR § 1208.11 (authorizing an immigration judge to
consider information from the State Department, including both background
information on country conditions and information specific to the applicant); 8
C.F.R. § 1240.10 (permitting both sides to submit documentary evidence).

20161 473
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to investigate; and if the applicant is indeed a refugee, she
fled her homeland in fear for her safety. But an applicant's
inability to corroborate her testimony is not fatal to her claim.
Her testimony alone may be sufficient to meet her burden of
proof if "it is believable, consistent, and sufficiently detailed
to provide a plausible and coherent account" of the essential
facts.

Given this limited evidence, the applicant's credibility is
the linchpin of the judge's analysis-asylum is all but certain
to be denied to an applicant who is deemed not credible. 84

With that in mind, this Article now turns to the grounds on
which judges typically rely when they make an adverse
credibility finding.

B. The Reasons Why Applicants Are Found Not Credible
For asylum applications filed on or after May 11, 2005,

credibility determinations are governed by statutory
provisions enacted as part of the REAL ID Act.8" The statute
makes clear that judges must consider "the totality of
circumstances, and all relevant factors."86 Relevant factors
include: the demeanor, candor, and responsiveness of the
applicant; the inherent plausibility of the applicant's account;
consistency between the applicant's written and oral
statements; the internal consistency of each statement; and
the consistency of the applicant's statements with other
evidence.87 The statute expressly provides that judges may
consider any "inconsistency, inaccuracy, or falsehood" without
regard to whether the discrepancy "goes to the heart of the
applicant's claim or any other relevant factor."88

83. See, e.g., Biriiac v. Holder, 399 Fed. Appx 27, 35 (6th Cir. 2010) (citing
Matter of Mogharrabi, 19 1. & N. Dec. 439, 445 (BIA 1987)).

84. Conversely, the fact that an applicant is credible is not enough. For
instance, a judge may conclude that she is telling the truth, but the harm she
fears does not rise to the level of "persecution."

85. See 8 U.S.C. § 1158(b)(1)(B)(iii). The same statute applies to credibility
determinations by an asylum officer. To a large degree the REAL ID Act simply
codified factors immigration judges had long considered on a case-by-case basis.

86. Id.
87. Id.
88. 8 U.S.C. § 1158(b)(1)(B)(iii). Prior to the REAL ID Act, some circuits

held that an adverse credibility finding could not be supported by "minor
inconsistencies that do not go to the heart of an applicant's claim." Kaur v.
Gonzales, 418 F.3d 1061, 1064 (9th Cir. 2005); accord Gao v. Ashcroft, 299 F.3d
266, 299 (2002).
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The REAL ID Act also codified a formal corroboration
requirement, one that some courts had previously rejected.
Under that standard, "[wihere the trier of fact determines
that the applicant should provide evidence that corroborates
otherwise credible testimony, such evidence must be provided
unless the applicant does not have the evidence and cannot
reasonably obtain the evidence."89

Which of these factors do immigration judges rely on
most frequently when they find an applicant is not credible?
Because immigration hearings are administrative, it is
possible to provide a detailed, nuanced answer to that
question.

As noted earlier, immigration judges are employed by
DOJ. On appeal to the BIA (also a component of DOJ), their
credibility findings can be reversed only if the BIA
determines the findings were "clearly erroneous." 9° In a
federal court of appeals, the administrative conclusion that
an applicant is not credible is subject to the substantial
evidence standard.91 Thus, even before the REAL ID Act was
enacted, federal courts required an immigration judge to
explicitly state the factors supporting a negative credibility
finding.92 In the words of the Ninth Circuit, an immigration
judge must "provide specific and cogent reasons" for such
findings,93 and that rule makes it possible to analyze the
factors judges consider.

In 2010, the Courts of Appeals decided over 400 cases 94

89. 8 U.S.C. § 1158(b)(1)(B)(ii).
90. 8 C.F.R. §1003.1(d)(3)(i).
91. See, e.g., Xiao Ji Chen v. U.S. Dept. of Justice, 471 F.3d 315, 334 n. 13

(2d Cir. 2006) (noting that the Second Circuit uses the substantial evidence
standard, but suggesting that the standard of review in immigration cases may
be even more deferential).

92. See, e.g., Gui v. I.N.S., 280 F.3d 1217, 1225 (9th Cir. 2002) (an
immigration judge "must have a legitimate articulable basis to question the
petitioner's credibility"); Secaida-Rosales v. I.N.S., 331 F.3d 297, 307 (2d Cir.
2003) ("Adverse credibility determinations based on speculation or conjecture,
rather than on evidence in the record, are reversible."); Ahmad v. I.N.S., 163
F.3d 457, 461 (7th Cir. 1999) ("Credibility determinations are accorded
substantial deference, but they must be supported by specific, cogent reasons.")

93. Shrestha v. Holder, 590 F.3d 1034, 1044 (9th Cir. 2010) (quoting Gui,
280 F.3d at 1225).

94. It should be noted that a significant percentage of asylum applicants do
not have a lawyer during their immigration court hearing, and that many
unrepresented applicants do not appeal an adverse decision to federal courts.
See Refugee Roulette, supra note 43 at 325. Nonetheless, there is no obvious

2016] 475

joseph mcmahon
Highlight Text



SANTA CLARA LAW REVIEW

(both published and unpublished) in which they reviewed an
immigration judge's conclusion that an asylum applicant was
not credible. Of those, 369 clearly state the reasons for the
judge's negative credibility finding. Under a research project
funded by the Baldy Center for Law and Social Policy, each of
those decisions was reviewed, and the reasons judges gave for
their negative credibility findings were tabulated. The data
are fully summarized in the Appendix, which includes eight
separate tables.

As detailed in Table 2, the factors relied on by judges
were divided into three distinct groups. The first set of
factors consisted of internal inconsistencies in the applicant's
story, including inconsistent testimony during the hearing;
inconsistencies between the applicant's testimony and
declaration, and inconsistencies between the testimony and
other prior statements. The second set involved aspects of
the way the story was told, including the applicant's
demeanor and other concerns, such as whether the
applicant's story was deemed to be "vague" or "implausible."
The final set of factors includes anything external to the
applicant's story, including inconsistencies between the story
and other evidence as well as an applicant's failure to
corroborate her claim.

In 76% of cases, judges cited some combination of two to
four of these factors in support of their adverse credibility
findings. Only sixty-four decisions (17%) cited a single factor,
most commonly inconsistencies between the applicant's
testimony and either the written declaration or evidence
external to the applicant's story. (See Table 8.)

Five key points emerge from this research. First, an
applicant who is found to be not credible will almost certainly
lose her case on appeal. In a remarkable 96% of the cases, an
appeals court affirmed the immigration judge's negative
credibility finding and the decision denying asylum.9 5 Twelve

reason to believe inconsistencies within and among the applicant's statements
would play a lesser role in such cases. Indeed, in one respect an unrepresented
asylum seeker may have an advantage: if there is no written declaration, a
judge cannot find that the applicant's testimony and declaration are
inconsistent.

95. Of the 369 cases examined, 354 were affirmed. See Table 1, infra. In the
remaining 15 cases, the appeals court vacated the administration decision and
remanded the case for further proceedings. In at least one case, the court
explicitly concluded that the applicant was credible, and directed the BIA to
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of the fifteen remands were in the Ninth Circuit, where 86%
of cases were affirmed. The Eleventh Circuit remanded two
cases; the Second Circuit remanded one. In every other
circuit, all cases were affirmed.

Second, immigration judges overwhelmingly expect that
credible applicants will tell a consistent story. Internal
inconsistencies within and among an applicant's written and
oral statements are by far the dominant factor in negative
credibility findings. Judges relied on some combination of
these inconsistencies in 86% of the cases-roughly seven
cases out of every eight.96

Third, the applicant's ability to testify consistently with
her declaration is critical. In 56% of cases, the immigration
judge's negative credibility finding relied on inconsistencies
between the applicant's oral testimony and her written
declaration. In 47% of cases, judges relied on inconsistencies
within the applicant's testimony itself. Inconsistencies
between the testimony and other prior statements were cited
in 28% of cases.97 In this last group of cases, the evidence of a
prior inconsistent statement often was limited to an asylum
officer's notes. In other cases, the prior statement was
created as part of a credible fear interview.

Fourth, judges also give significant weight to the way an
applicant's story is told. Judges cited the applicant's
demeanor in 18% of all cases. In 23% of all cases, judges also
relied on other traits of the applicant's testimony.98 Judges
who did so frequently described the applicant's testimony as
"implausible," "vague," "lacking in detail," "unresponsive," or
"evasive." Less frequently, judges described an applicant's
testimony as "confusing," "hesitant," "disjointed,"
"incoherent," or "unreliable."99

Finally, the presence or absence of other evidence was
important, but much less so than inconsistencies in the
applicant's story. Inconsistencies between the applicant's
testimony and other evidence were cited in 46% of cases, but

reconsider its decision in light of that finding. Singh v. Holder, 406 Fed. Appx.
166, 171 (9th Cir. 2010).

96. See Tables 2 and 3, infra.
97. See Table 3, infra.
98. See Table 7, infra.
99. Unpublished research notes by Brendan McCullen (undated) (on file

with the author).
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in 70% of those cases the judge also relied on inconsistencies
in the applicant's oral or written statements. Similarly,
judges cited the absence of corroborating evidence in 43% of
cases, but in 85% of those cases they also relied on
inconsistencies in the applicant's statements. In only 13% of
cases did a judge conclude that an applicant who told her
story consistently was not credible, most often because the
testimony was inconsistent with other evidence.

The data are subject to certain limitations. Many asylum
cases are not appealed to the BIA, and only a fraction of those
cases are further appealed to the circuit courts. Moreover,
the federal court decisions are weighted in favor of applicants
with a lawyer: those who are not represented are less likely to
appeal an adverse decision.

Nonetheless, the decisions in these cases reflect a
cultural norm: in the United States (and elsewhere), it is
widely assumed that consistent statements are central to
credibility, and that a person whose story changes over time
is not truthful. But as discussed in detail below, when the
person is a trauma survivor, that assumption is not true.

II. THE STRUCTURE OF STORIES: NARRATiVE, STORY, AND
DISCOURSE

Before considering the research on trauma and the
effects of trauma on the stories told by survivors, it would be
useful to step back and consider several questions: What do
we mean by "story"? Why must an asylum applicant tell one?
And what is the relationship between the "credibility" of a
storyteller and the way the story is told? The answers to
those questions are useful to an understanding of the
challenges faced by survivors who seek asylum, the criteria
by which we judge their credibility, and the ways in which a
declaration drafted by a lawyer will differ from an applicant's
testimony.

In a typical legal trial, the parties tell competing stories
and present other evidence, and a trier of fact must determine
whether one story or the other is true, or whether the truth
lies between the two. But when there is only one story and no
other evidence of the applicant's experience-as there is with
most claims for asylum-the applicant's credibility becomes a
proxy for the truth, even though a story that does not conform
to our norms for a credible story may, in fact, be true. To help
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explain precisely why that can happen, this Article will
explore the ways narrative theorists think about the
structure of stories, especially the distinction between story
and discourse-in lay terms, between the content of a story
and the form in which it is told.

At first blush, the idea of a "story" may seem obvious. A
story is simply the "telling" of something that happened, an
account of one or more events for which there is some sort of
change or transformation-a "before" and an "after."100 If the
story includes more than one event, the events will be related
both logically and chronologically. The events are caused or
experienced by characters, and there are places in which the
events take place. But literary theorists have long recognized
that even a simple story can be deceptively complex. In the
19th century, one scholar counted more than one thousand
versions of the "Cinderella story."10' What makes each of
these versions the "same" story, and how do we account for
the differences?

In the language of structuralist narrative theory, each
distinct telling of a story is a separate narrative text (or
narrative)' 2 and each narrative can be divided into two parts:
story and discourse.'0 3 The demarcation between story and
discourse has been characterized as a distinction between
"content" and "expression," "' or between "plot" and
"presentation." 05

At the level of story, a narrative text contains elements
known as events and existents.10 6  The latter term includes,

100. Some narrative theorists argue that a single event does not suffice to
make a story. See H. PORTER ABBOTT, THE CAMBRIDGE INTRODUCTION TO
NARRATIVE 15-16 (2d ed. 2008) (discussing definitions of "story").

101. Id. at 21.
102. In this context, the word "text" is used broadly and may refer to stories

that are told through a medium other than oral or written language. A story
told, for instance, through dance, mime, or a silent film would also be
considered a narrative "text," so long as it has "narrativity," the qualities that
distinguish a narrative from other forms of expression. See generally, Abbott,
supra note 92, at 1-12 (discussing the universality of narrative).

103. See, e.g., ABBOTT, supra note 100, at 16-20; SEYMOUR CHATWIN, STORY
AND DISCOURSE: NARRATIVE STRUCTURE IN FICTION AND FILM 19-21 (1978).

104. CHATWIN, supra note 103, at 19.
105. JONATHAN CULLER, LITERARY THEORY: A VERY SHORT INTRODUCTION

81 (1997). Culler's use of the word "plot" in this sense is potentially problematic:
the same term is used in other (and sometimes conflicting) ways by other
theorists.

106. CHATWIN, supra note 103, at 19, 34.
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among other things, the characters who cause or experience
events, the places where events happen, and various things
that are present. l 7 Hamlet's murder of his uncle Claudius is
an event: the two men, the poisoned sword, and the court at
Elsinore are existents. The category of events is further
divided into actions and happenings-events caused by a
character and those that are not. 108 The rebuilding of a home
destroyed by Hurricane Katrina is an action, the storm itself
a happening.

The term discourse, by contrast, refers to the way a story
is communicated to an audience. It consists not only of the
medium in which the story is told (as a written text, a video,
or a live performance), but also a myriad of traits concerning
the style and manner of expression. Among them: the
perspective from which the story is told, the choice to include
or omit various events and characters, the order and pacing of
events, and the level of detail in which events and characters
are described. If a narrative includes flashbacks, those shifts
in time are part of the discourse: events need not be
presented in the order in which they happened.

The distinction between narrative, story, and discourse is
essential to convey a basic truth about storytelling: a single
story can be told multiple ways from different perspectives in
different media and for different purposes to different
audiences. Kirosawa's landmark film Rashomon is a striking
example. The story's events center on the rape of a woman
and the killing of her samurai husband after the couple
encounter a bandit. During the film, the wife, the bandit, and
the dead samurai's spirit each tell the story in different ways,
and each claims to be the killer. A woodcutter who witnessed
the events gives a fourth account, inconsistent with the
others.10 9

But even when a story is told without contradiction from
one perspective, the discourse may vary sharply. The events
underlying L. Frank Baum's The Wizard of Oz have been told

107. CHATWIN, supra note 103, at 19, 44-45.
108. CHATWIN, supra note 103, at 19.
109. See, e.g., Wikipedia, Rao5homon, available at https://en.wikipedia

.org/wiki/Rashomon (summarizing the film's plot) (last visited June 15, 2015);
Roger Ebert, Rashomon, available at http'//www.rogerebert.com/reviews/great-
movie-rashomon-1950 (reviewing the film and discussing its cultural impact)
(last visted June 15, 2015).
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as a novel, a film, and two Broadway musicals, Wiz and
Wicked. 1 ° Each version is a separate narrative, in which the
story is told through a different discourse. As the Cinderella
example demonstrates, the potential variations in discourse
are all but limitless.

Discussions of narrative theory most often focus on
fictional narratives, but the distinction between narrative
text, story, and discourse applies equally to nonfiction
narratives. For nonfiction, however, there is an additional
trait. As Doritt Cohn explains, a work of fiction is a non-
referential (or self-referential) narrative: the text itself
creates the world to which it refers by referring to it, and that
world has no existence outside the text."' A work of
nonfiction, on the other hand, is a referential narrative, one
that makes reference to, and is bounded by, a world that
exists beyond and independently from the text."1 2 In Cohn's
model, this world beyond the text is the reference.

Cohn recognized that fictional works need not be entirely
self-referential. They may (and often do) refer to actual
places, events, or characters. 1 3 But while fiction can refer to
the world outside the text, it does not do so exclusively, and
references to that world are not bound to accuracy. As a
result, a work of nonfiction is subject to judgments about
"truth" or "falsity," but a work of fiction is not, and some
narratives occupy a murky middle ground, part fiction and
part fact." 4

But whether a narrative is "true" cannot be determined
simply by examining the discourse. As H. Porter Abbott has
suggested, fiction can readily imitate fact and there is no
textual property that can identify a narrative as a work of
fiction. 115 Instead, a narrative's truth can be assessed only by

110. Wikipedia, Adaptations of The Wizard of Oz, available at
httpsJ/en.wikipedia.org/wiki/Adaptations-of The Wizard ofOz (last visted
June 15, 2015).

111. See DORITT COHN, THE DISTINCTION OF FICTION 12-14 (1989).
112. Id. at 14-15.
113. Id. at 15. For instance, Elliot Roosevelt, the son of Franklin D. and

Eleanor Roosevelt, wrote a series of novels casting his famous mother as a
crime-solving detective, with titles like Murder in the Lincoln Bedroom. Elliot
Roosevelt, ELLIOT ROOSEVELT'S MURDER IN THE LINCOLN BEDROOM: AN
ELEANOR ROOSEVELT MYSTERY (2000).

114. COHN, supra note 111, at 15.
115. See ABBOTT, supra note 100, at 149. For an excellent discussion of the
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evaluating statements in the narrative against other
evidence. Complete and perfect accuracy is not possible. 116

The application of these distinctions to claims for asylum
is straightforward and useful. An applicant's written
declaration is one narrative, while her testimony is another.
They each intend to tell the same story, but the discourse is
different, and any discrepancy between the two raises critical
questions. How and why are they different? Are the
differences a matter of story or discourse? To what degree has
the applicant's story been shaped by a lawyer's involvement,
or by the applicant's physical and mental state each time the
story was told? And ultimately, there is this: to what
degree-if any-do the differences tell us anything about the
"truth" of the story or the credibility of the storyteller?

Whether the applicant's story is true depends on the
relationship between the narrative and the reference-
between the events of the story and events in the world. But
without other evidence, how can an immigration judge verify
the elements of the story, or determine whether the applicant
has accurately represented what happened?

The answer, of course, is that the judge can never know
what truly happened. Because the judge has no firsthand
knowledge of the reference and no other evidence of the
reference, the judge's conclusions about the "truth" of the
story must rely on the story itself and how that story is told to
determine whether the judge believes the applicant is
credible. In short, the applicant's credibility becomes a
surrogate for the story's truth.

For asylum seekers, their lawyers, and others who assist
them, the challenges presented by this situation are
inescapable. In the context of legal practice, storytelling is
not optional, nor is it merely a rhetorical tactic or persuasive
technique; it is, quite literally, required by the nature of legal
rules. 117 Both lawyers and the public think of law in terms of

issues relating to narrative and truth, see id. at 145-58.
116. As Abbott notes, historians and biographers must deal with an

incomplete record, and what audiences expect from a nonfiction narrative is not
so much the complete and literal truth as a good faith attempt to accurately
represent the way things are (or were). See ABBOTT, supra note 100, at 146.

117. See generally Stephen Paskey, The Law is Made of Stories: Erasing the
False Dichotomy Between Stories & Legal Rules, 11 LEGAL COMM. & RHETORIC:
JAWLD 51 (2014).
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rules and logic, but all governing legal rules-the rules by
which a decision maker can confer a benefit or impose a
penalty-have the structure of a stock story, a story in which
the elements (characters, events, and consequences) have
been stripped to a bare minimum and stated in general
terms. The "rags to riches" stories penned by Horatio Alger
are classic examples. Though the characters and events
change, in each of Alger's stories a poor young boy achieves
success through hard work and good character.

In the same way, the legal standard for asylum is also a
stock story, a set of logically-related elements with
characters, events, and a change of circumstances. To meet
her burden of proof, the applicant must prove, among other
things, that she left her country of nationality, and that she is
unwilling or unable to return because of past persecution or a
"well-founded fear" of future persecution. She cannot do so
except by telling a story, in which she and those who would
persecute her are the central characters.

But what happens to storytelling when the storyteller
has experienced or witnessed a traumatic event? This Article
now turns to that question.

III. THE IMPACT OF TRAUMA ON STORYTELLING

As some theorists have recognized, storytelling is a
rhetorical act: stories are told to a particular audience for a
particular purpose."1 8  But immigration courts are not
intended to be a therapeutic environment, and the goals of
the adjudication process differ from those of therapy.

As Schulamit Almog explains, the "poetics" of legal
stories are different from those of trauma literature: "Law
demands orderly, 'closed' stories, and has a valid reason for
this demand." Legal stories are normative, and the narrative
in judgments "does not interpret reality or contemplate
reality; rather, it declares that a particular occurrence is
reality."' 1 9 But the "literature" of trauma is "indifferent" to

118. See, e.g., James Phelan & Peter J. Rabinowitz, Narrative as Rhetoric, in
David Herman et al., NARRATIVE THEORY: CORE CONCEPTS & CRITICAL
DEBATES 3, 5 (2012). Under their definition, "[niarrative is somebody telling
somebody else, on some occasion, and for some purposes, that something
happened to someone or something."

119. Shulamit Almog, Healing Stories in Law and Literature, TRAUMA AND
MEMORY: READING, HEALING AND MAKING LAW 289, 298 (Austin Sarat, Nadav

2016]



SANTA CLARA LAW REVIEW

the needs of law: outside the courtroom, trauma narratives
are "created first and foremost to serve its narrators, the
trauma survivors."'2 ° This inherent tension between the
needs of the law and the psychological needs of survivors lies
at the very heart of the challenges faced by trauma survivors
who seek asylum. And if the system by which their stories
are evaluated does not reliably account for this tension, the
results can be tragic.

Most immigration judges understand that an applicant
who suffers from psychological trauma may have difficulty
"telling" her story. They know it is hard for people to talk
about traumatic events, and that doing so may trigger painful
memories or feelings. But the impact of trauma on
storytelling is deeper and far more complex. It will certainly
impact a survivor's demeanor and memory, but it may also
introduce a large degree of uncertainly, even with regard to
the central details of the survivor's story. And when the
survivor's story is the only evidence of what happened-as it
is in most claims for asylum-the legal consequences can be
severe. To understand how and why our system of asylum
adjudication necessarily fails survivors, it is critical to explore
the effects of trauma on storytelling in depth.

A. The Nature and Symptoms of Trauma
The word "trauma," in a psychological sense, is usually

associated with Post-Traumatic Stress Disorder (PTSD), but
the meaning is broader. 1 21 The word originally was used in
medicine to denote "a sudden physical blow or injury."122

Much later, it was borrowed by psychiatry123 "to designate a
blow to the self (and to the tissues of the mind), a shock that
creates a psychological split or rupture, an emotional
injury...' 24  Psychological trauma begins with an

Davidovich & Michal Alberstein eds., 2008).
120. Id.
121. As Herman explains, "[tihere is a spectrum of traumatic disorders,

ranging from the effects of a single overwhelming event to the more complicated
effects of prolonged and repeated abuse." HERMAN, supra note 1, at 3.

122. Almog, supra note 119, at 298.
123. Serious research on trauma originated in the late 19th century with the

study of a "disorder" among women then known as "hysteria." For a detailed
discussion of the history, see Herman, supra, note 1 at 10-32.

124. SHOsHANA FELMAN, THE JURIDICAL UNCONSCIOUS 171 (Cambridge,
MA: Harvard University Press 2012).
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"extraordinary" event, one that "overwhelm[s] the ordinary
human adaptations to life." 125 Such events typically involve
threats of death or serious bodily harm, or a "personal
encounter with violence and death," including the death of
others. 126 The common denominator is a feeling of "intense
fear, helplessness, loss of control, and threat of
annihilation." 127  As Judith Herman explains, the salient
characteristic of the traumatic event is its power to inspire
"helplessness and terror."128

While much of the study of trauma has centered on war
veterans and survivors of child abuse or sexual abuse, 129 the
symptoms of trauma are also widespread among "forcibly
displaced persons"-a group that includes refugees.1 30

Research has shown that refugees are ten times more likely
to suffer from PTSD than the general population in the
countries where they've resettled. 131 Before they were
displaced, refugees often experienced prolonged detention,
severe violence, torture, or the death of family, friends, or
associates. After displacement, they may experience
additional risk factors for trauma, including arduous
migration, the shock of resettlement in an unfamiliar culture,
and stresses related to employment, finances, and their
uncertain immigration status. 1 32

The general symptoms of trauma fall into three broad

125. HERMAN, supra note 1, at 33.
126. HERMAN, supra note 1, at 33.
127. HERMAN, supra note 1, at 33 (citing N.C. Andreasen, Posttraumatic

Stress Disorder, in Comprehensive Textbook of Psychiatry 918-24 (H.I. Kaplan
and B.J. Sadock, eds., 4th ed. 1985).

128. HERMAN, supra note 1, at 33.
129. See HERMAN, supra note 1, at 20-32 (discussing the history of research

on psychological trauma among war veterans and domestic abuse survivors);
96-114 (discussing research on child sexual abuse).

130. See, e.g., Farah Husain, et al., Prevalence of War-Related Mental Health
Conditions and Association With Displacement Status in Postwar Jaffna
District, Sri Lanka, 306 J. AM. MED. ASS'N 522 (2011) (finding high rates of
PTSD and other mental health conditions among persons displaced by war in
Sri Lanka); Andres J. Pumariega, Eugenio Rothe, and JoAnne B. Pumariega,
Mental Health of Immigrants and Refugees, 41 COMMUNITY MENTAL HEALTH J.
581, 588 (2005) (concluding that refugees are at high risk for depression,
anxiety, and PTSD).

131. Fazel M, et al., Prevalence of Serious Mental Disorder in 7000 Refugees
Resettled in Western Countries: A Systematic Review, 365 LANCET 1309 (2005).

132. See Crumlish and O'Rourke, A Systematic Review of Treatments for
Post-Traumatic Stress Disorder among Refugees and Asylum-Seekers, 198 J OF
NERVOUS AND MENTAL DISEASE 237 (2010).
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categories. The first is hyperarousal: the nervous system
"seems to go onto permanent alert, as if the danger might
return at any moment." 133 As a result, many survivors sleep
poorly, startle easily, and "react irritably to small
provocations." 134 The second category of symptoms, intrusion,
is perhaps the best known to laypersons. Survivors often
"relive" traumatic events as though they were happening in
the present. The experience of traumatic events "becomes
encoded in an abnormal form of memory, which breaks
spontaneously into consciousness, both as flashbacks during
waking states and traumatic nightmares during sleep." 15

The experience of intrusion goes beyond simply remembering
what happened: it "carries with it the emotional intensity of
the original event," and survivors go to great lengths to avoid
it.136

The third class of symptoms is known as constriction or
numbing. Robert J. Lifton found "psychic numbing" to be
almost universal in survivors of war and called it a "paralysis
of the mind."1 37 In contrast to intrusion, survivors are aware
of the present, but their perceptions and responses are
altered, and their present experience may lose the qualities of
ordinary reality, as if events are happening to someone
else. 138 In Herman's words, "[tihese perceptual changes
combine with a feeling of indifference, emotional detachment,
and profound passivity...

Survivors often oscillate between intrusion and numbing,
between reliving events and experiencing nothing. 140 Herman
calls this "the dialectic of trauma," a complicated rhythm in
which a survivor "finds herself caught between the extremes
of amnesia or reliving the trauma, between floods of intense,
overwhelming feeling and arid states of no feeling at all,
between irritable, impulsive action and complete inhibition of
action." 141  Beyond these cardinal symptoms, traumatic

133. HERMAN, supra note 1, at 35.
134. HERMAN, supra note 1, at 35.
135. HERMAN, supra note 1, at 37.
136. HERMAN, supra note 1, at 42.
137. Robert Jay Lifton, Beyond Psychic Numbing: A Call to Awareness, 52

AM J. OF ORTHOPSYCHIATRY 619 (October 1982).
138. HERMAN, supra note 1, at 43.
139. HERMAN, supra note 1, at 43.
140. HERMAN, supra note 1, at 43.
141. HERMAN, supra note 1, at 47.
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events often have a deeper, existential impact: they can
undermine a survivor's belief systems, "violate the victim's
faith in a natural or divine order," and "shatter the
construction of the self that is formed and sustained in
relation to others.1 42

B. The Impact of Trauma on a Survivor's Story
Stories are central to the way human beings construct a

sense of self, and the experience of trauma has a profound
impact on a survivor's ability to tell her story. Our ability to
describe the past relies on memory, but the memories left by
traumatic events are different from those of day-to-day living.
In contrast to ordinary memories, traumatic memories are
not encoded "in a verbal, linear narrative that is assimilated
into an ongoing life story.1 43 Instead, they leave an "indelible
image," '44 whereby events are "encoded in the form of vivid
sensations and images."145 In other words, a survivor's
memory is "imprinted" with the sensory data from the
traumatic event-the sights, sounds, smells, and bodily
sensations-but without the linguistic narrative structure
that gives a person's ordinary memories a sense of logical and
chronological coherence.

Because stories are key to the construction of self, they
also play a critical role in the process of healing. Herman
divides recovery into three distinct stages, each with a
different task: the establishment of safety; remembrance and
mourning; and reconnection with ordinary life. 146 In
Herman's second stage, the survivor learns to tell her story
completely, repeatedly, and in detail. 147 A survivor suffering
from the symptoms of trauma may begin by telling a story
that is "repetitious, stereotyped, and emotionless."1 48  If a
survivor can tell her story at all (some cannot), the character
of traumatic memory often results in a narrative that is

142. HERMAN, supra note 1, at 51.
143. HERMAN, supra note 1, at 37.
144. HERMAN, supra note 1, at 38 (citing ROBERT J. LIFrON, THE CONCEPT

OF THE SURVIVOR, IN SURVIVORS, VICTIMS, AND PERPETRATORS: ESSAYS ON THE
NAZI HOLOCAUST 113 (Joel E. Dimsdale ed. 1980)).

145. HERMAN, supra note 1, at 38.
146. HERMAN, supra note 1, at 155.
147. HERMAN, supra note 1, at 175.
148. HERMAN, supra note 1, at 175.
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incomplete, incoherent, fragmented, and chronologically
fractured.149

Even laypersons understand that a trauma survivor may
have difficulty telling her story. Note the use of language
here: the manner in which a story is told is the discourse and
not the story itself. Whether a person was raped once or
three times is story: each rape is a separate event. Whether
the description of the events is vague, repetitious, or
emotionless is discourse. But the symptoms of trauma do not
affect only the discourse: they also affect the underlying story,
the events and characters that form the content of a
narrative. We assume the details of a "true" story will not
change over time, but Herman emphasizes that this
assumption does not hold for the stories told by survivors:

[B]oth patient and therapist must develop tolerance for
some degree of uncertainty, even regarding the basic facts
of the story. In the course of recovery, the story may
change, even as missing pieces are recovered.... Thus,
both patient and therapist must accept the fact that they
do not have a complete knowledge, and must learn to live
with ambiguity while exploring at a tolerable pace. 5 0

The pace of this work is often slow, and the process of
constructing a full and detailed account is challenging. The
survivor may become agitated or withdrawn; she may find it
increasingly difficult to use words; she may suffer intrusive
flashbacks; and to avoid the difficulties (and the pain) "[s]he
may insist that the therapist validate a partial and
incomplete version of events without further exploration."151

And because the "truth" can be difficult to face, survivors
"often vacillate in reconstructing their stories," and they may
be "ambivalen[t] about truth-telling."152

The impact of trauma on memory and storytelling has
been explored extensively in certain groups of trauma
survivors. For instance, the narratives told by Holocaust
survivors are often described as "fractured," "fragmented,"
"disrupted," or "interrupted."1 53  In some instances, the

149. See, e.g., HERMAN, supra note 1, at 177; Almog, supra note 119, at 426.
150. HERMAN, supra note 1, at 179-80.
151. HERMAN, supra note 1, at 180-81.
152. HERMAN, supra note 1, at 181.
153. See, e.g., Shulamit Almog, Healing Stories in Law and Literature, in

TRAUMA AND MEMORY: READING, HEALING, AND MAKING LAw 289, 293 (Austin
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memories are simply too painful to recall, even after decades
have passed. 5 4  Among women who have been sexually
abused, there is a tendency to revise the story over time, a
phenomenon Kim Lane Scheppele calls "shifting stories."155

As Schepple explains, "abused women frequently repress
what happened; they cannot speak; they hesitate, waver and
procrastinate; they hope the abuse will go away; [and] they
cover up for their abusers. .. "6 These actions "produce
delayed or altered stories, which are then disbelieved for the
very reason that they have been revised."'5 7

The critical point-that the stories of trauma survivors
change over time, even with regard to central details-has
been proven by empirical research. In a 2006 article, British
researchers Jane Herlihy and Stuart Turner describe a
careful study in which thirty-nine refugees from Kosovo and
Bosnia were interviewed on two occasions about two events in
their past, one traumatic and one non-traumatic. 58 At the
outset, the refugees were assessed for PTSD, and all
exhibited symptoms of trauma in varying degrees. 159  All
participants had been granted refugee status in the United
Kingdom, and they had given accounts of the traumatic
events in the course of obtaining that status. 60

The time between the two interviews ranged from three
to thirty-two weeks. 16' During the interviews, each refugee
was asked an identical set of questions, and was also asked to
rate particular details as being either "central" or
"peripheral" to their experience. Differences between the
interviews were noted, and researchers then calculated
"discrepancy rates" for each refugee, with four separate

Sarat, et al., eds., 2007). For a book length discussion of oral testimonies by
Holocaust survivors, see generally Lawrence Langer, HOLOCAUST TESTIMONIES:
THE RUINS OF MEMORY (1993).

154. See HERMAN, supra note 1, at 86-95 (discussing the effects of prolonged
captivity).

155. Kim Lane Scheppele, Just the Facts, Ma'am: Sexualized Violence,
Evidentiary Habits, and the Revision of Truth, 37 N.Y.L. SCH. L. REV. 123, 141
(1992).

156. Scheppele, supra note 155 at 126-27.
157. Id. at 127.
158. Jane Herlihy & Stuart Turner, Should Discrepant Accounts Given by

Asylum Seekers be Taken as Proof of Deceit?, 16 TORTURE 81 (2006).
159. Id. at 87-88.
160. Id.
161. Id.
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calculations depending on whether the discrepancies involved
the traumatic or non-traumatic event, and whether the
details in question were central or peripheral. 162

The results of the research are striking. Though the
discrepancy rate was higher for peripheral details, the rate
for central details was far higher than a layperson might
expect: for traumatic events, there were discrepancies in
roughly 30% of the central details.163  Though the authors
give little information on the precise nature of the
discrepancies, the descriptions they do provide suggest the
discrepancies they found were precisely the sort of things an
immigration judge might deem significant. For instance,
during his first interview one participant said he was
"slapped around" by military police. During the second, he
said he was "badly beaten.' 6 4

The length of time between interviews was also an
important factor: for refugees with high levels of PTSD, the
overall discrepancy rate doubled when there was a long delay
between interviews. 165  As the authors emphasize, if
discrepancies are used as a factor in credibility
determinations, then asylum seekers who suffer from PTSD
at the time of their final interview or hearing "are
systematically more likely to be rejected the longer their
application takes."166 In light of those findings, Herlihy &
Turner reach an unequivocal conclusion: "the assumption
that discrepancies necessarily indicate a fabricated story is
incorrect."67

C. The Testimony Method of Trauma Therapy
Despite the challenges survivors face, the act of telling

the story can be critical to a survivor's recovery, so much so
that a form of therapy has developed around the process. In
the 1980s, Chilean psychologists who worked with torture
survivors created the "testimony method," also known as

162. Id.
163. Id. at 88. Because the data are presented as a graph rather than a

table, a more precise figure is not available.
164. Herlihy & Turner, supra note 158 at 89.
165. Id.
166. Herlihy & Turner, Should Discrepant Accounts Given by Asylum

Seekers be Taken as Proof of Deceit?, 16 TORTURE at 90
167. Id. at 89.
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testimonial therapy. 168  Subsequent research has used the
method with Holocaust survivors, 169 recent refugees in the
United States17°  and the Netherlands, 171  and torture
survivors in India. 172

Testimonial therapy is not a single procedure, but a
practice used "in many variations and settings."173

Nonetheless, some features are common. The method's
"central project" is to create a written account of the patient's
experience. In most studies, the therapy took place during six
to twelve weekly or bi-weekly sessions. 174 Therapy sessions
are recorded and transcribed, and the resulting document is
revised until the patient's fragmented recollections have been
assembled into a complete whole.1 71 In many studies, the
process ended with a "delivery ritual," in which the final
written version of the story was signed by the patient and
copies were given to family members or human rights
groups. 17

6

A pilot study among Bosnian refugees in the United
States illustrates the process. In that study, the treatment
involved six sessions of ninety minutes each. 177 For each

168. See, e.g., HERMAN, supra note 1, at 182; A. Cienfuegos & C Monelli, The
Testimony of Political Repression as a Therapeutic Instrument, 53 AM. J. OF
ORTHOPSYCHIATRY 43 (1983).

169. Raul D. Strous, et al., Video Testimony of Long-term Hospitalized
Psychiatrically Ill Holocaust Survivors, 162 AM. J. OF PSYCH. 2287 (Dec. 2005).

170. Stevan M. Weine, et al., Testimonial Therapy in Bosnian Refugees: A
Pilot Study, 155 AM. J. PSYCHIATRY 1720 (1998).

171. Janie A. Van Dijk, et al., Testimony Therapy: Treatment Method for
Traumatized Victims of Organized Violence, 57 AM. J. PSYCHOTHERAPY 361
(2003).

172. Inger Agger, et al., Testimonial Therapy: A Pilot Project to Improve
Psychological Well-Being Among Survivors of Torture in India, 19 TORTURE 204
(2009).

173. Id. at 210.
174. See, e.g., Weine, et al., supra note 170, at 1721 (six sessions of 90

minutes each); Van Dijk, et al., supra note 171, at 363 (12 sessions); Agger, et
al., supra note 172, at 211 (4 sessions of 90-120 minutes each). One study used
only one or two sessions of 60 minutes each, but the authors of that study found
no significant difference between the study participants and a control group.
Victor Igreja, et al., Testimony Method to Ameliorate Post-Traumatic Stress
Symptoms: Community-based Intervention with Mozambican Civil War
Survivors, 184 THE BRITISH J. OF PSYCHIATRY 251, 252-54 (2004).

175. HERMAN, supra note 1, at 182.
176. See, e.g., Weine, et al., supra note 170, at 1722; Van Dijk, et al., supra

note 171, at 362.
177. Weine, et al., supra note 170, at 1721.
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survivor, testimony was not limited to traumatic events-
rather, there was a "constant emphasis upon 1) the [refugee's]
life history, 2) the social context of life, and 3) the sense of self
in history and history in one's life."178 Once this "initial
frame" was set, the interviewer asked "succinct, open-ended,
and clarifying questions" about the patient's experience, and
provided "support and structure" to help the survivor give an
full account of the events. 7 9 At the end of the therapy, a
written account was read to the survivor, who corrected
mistakes or added details. Two copies of the final version
were signed, with one going to the survivor and the second to
an oral history archive. '8 0

In virtually all reported studies, authors found a
significant improvement in the psychological wellbeing of
participants. s1 8  When the study of Bosnian refugees began,
for instance, all participants had been formally diagnosed
with PTSD. 182 A six-month follow-up found that 47% of the
participants no longer suffered from PTSD, while the
frequency and severity of symptoms in other participants
substantially decreased. 183 In explaining similar findings, the
authors of another study emphasized that "a main
characteristic of trauma is the inability to talk about the
traumatic experiences without being flooded by them."8 4 By
giving survivors gradual and supportive exposure to painful
memories, they theorized, testimonial therapy decreases the
main symptoms-"avoidance and re-experiencing"-and helps
survivors discuss and re-evaluate their experiences. 185

IV. THE ASYLUM ADJUDICATION PROCESS, REVISITED

Trauma survivors often appear in legal proceedings, most
frequently in cases involving rape, sexual abuse, or domestic

178. Weine, et al., supra note 170, at 1722.
179. Weine, et al., supra note 170, at 1722.
180. Weine, et al., supra note 170, at 1722.
181. See, e.g., Weine, et al., supra note 170, at 1722-23 (reporting a

substantial decrease in the rates of PTSD and the frequency and severity of
symptoms with no negative effects); Van Dijk, et al., supra note 171, at 367 ;
Agger, et al., supra note 172, at 204 (after therapy, all participants
demonstrated "significant improvement" on a well-being index).

182. Weine, et al., supra note 170, at 1721.
183. Weine, et al., supra note 170, at 1722.
184. Van Dijk, et al., supra note 171, at 368.
185. Van Dijk, et al., supra note 171, at 368.
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violence. 186 And yet, in important ways, trauma is uniquely
situated in claims for asylum. It is uniquely situated in part
because an applicant must prove that the persecution she
suffered was sufficiently severe to constitute persecution, and
the trauma itself is evidence of that fact. It is also different
because the opposing party (the Government) rarely has
evidence of its own. It is not a matter of "he said / she said,"
but simply one of "he or she said." And it is different because
the balance of interests is weighed so overwhelmingly to one
side. For instance, in a criminal case involving rape or sexual
abuse, a court must balance the possible harm to the alleged
victim with the harm of a wrongful conviction. But in an
asylum case, the Government truly has little at stake: the
consequences of erroneously granting asylum are de minimus.

What this means, quite simply, is that survivors who
seek asylum must confront challenges for which there is no
direct precedent in the U.S. legal system. With a focused
understanding of both narrative theory and research on
trauma narratives, this Article now turns to those challenges.

A. The Challenges Faced By Survivors Who Seek Asylum
Consider again the hypothetical case with which this

Article began. The applicant has testified that she was
arrested, imprisoned, and raped. If her testimony is true, the
odds are extremely high that she suffers from psychological
trauma: rape, like torture or prolonged detention, is the sort
of event that typically results in trauma. But the applicant
has no evidence to corroborate her testimony, and thus her
claim for asylum will turn almost entirely on whether the
judge believes she is credible.

186. A detailed discussion of legal and judicial responses to trauma in
domestic violence cases is beyond the scope of this article. For a general
overview of the challenges presented by domestic violence cases and responses
to those challenges, see, e.g., Jane K. Stoever, Transforming Domestic Violence
Representation, 101 Ky. L.J. 483, 542 (2013); LEIGH GOODMARK, A TROUBLED
MARRIAGE: DOMESTIC VIOLENCE AND THE LEGAL SYSTEM (2002) ; Lisa A.
Goodman & Deborah Epstein, LISTENING TO BATTERED WOMEN: A SURVIVOR-
CENTERED APPROACH TO ADVOCACY, MENTAL HEALTH, AND JUSTICE (2008). On
the specific issue of addressing the effects of trauma, Carolyn Copps Hartley
has proposed various reforms grounded in principles of therapeutic
jurisprudence. Carolyn Copps Hartley, A Therapeutic Jurisprudence Approach
to the Trial Process in Domestic Violence Felony Trials, 9 VIOLENCE AGAINST
WOMEN 410 (2003).
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If she filed an affirmative application and has a lawyer,
she will tell her story orally no fewer than five times over a
period spanning more than one year. 187 At a minimum, the
applicant will tell her story when she first meets with her
lawyer, during her asylum interview and the immigration
court hearing, and while she and her lawyer prepare for both
the interview hearing. In addition, very early in the process,
the applicant will sign a written version of her story drafted
by the lawyer.

In the end, a judge will consider at least two versions of
her story: the first version, as retold in writing by a lawyer,
and the last version, as told orally by the applicant herself.
In the process of making a credibility finding, the judge will
assess whether the two versions are internally consistent and
consistent with each other, and whether the applicant's story
is detailed, plausible, and coherent. A negative credibility
finding will be fatal to the applicant's claim, and the deck will
be stacked against her in three distinct ways.

First, nearly all of the criteria used to assess credibility
are unreliable when applied to the stories told by trauma
survivors. As dictated by Congress, an immigration judge's
credibility assessment will be based on the applicant's
demeanor, candor, and responsiveness, as well as on the
inherent plausibility of her story, the consistency between her
written and oral statements, the internal consistency of each
statement, and the consistency of her statements with other
evidence. 8 8 Many of these factors are a matter of discourse
rather than story, and if the applicant is a trauma survivor,
only the final factor-the consistency of her statements with
other evidence-has any real bearing on the truth of her
claim.

As emphasized earlier, adverse credibility findings are
frequently based on inconsistencies in the applicant's story,
and yet such inconsistencies are routine-and should be

187. In fiscal year 2014, the immigration courts received 225,896 new cases
and completed 184,322 cases. EOIR 2014 Yearbook, supra note 71, at B1-B2.
At the end of that year, the immigration courts had a backlog of 418,861
pending cases. Id. at Wl. As those figures make clear, many cases are not
completed in a year's time; some will take many years. See, e.g., Zeru, 503 F.3d
at 64 (asylum claim denied seven years after immigration court proceedings
began, and over four years after testimony was first taken).

188. 8 U.S.C. §§ 1158(b)(1)(B)(iii).
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expected-when trauma survivors tell their story. Moreover,
factors such as demeanor, vagueness, responsiveness, and
even "plausibility" are not reliable measures of truthfulness
when applied to trauma survivors. In Sanga v. Gonzales, for
instance, an asylum applicant testified that government
soldiers came to his family's home, shot his father, and raped
his sister while he hid in the bathroom with his mother. In
the course of finding that he was not credible, the judge
opined that it was not a "logical human response" for the
applicant to remain hiding in the bathroom for an hour after
the shooting had stopped.'8 9  In fact, given the traumatic
quality of the events described by the applicant, it was quite
plausible for him to remain hiding for an hour or even longer.

Second, the deck is stacked against survivors because key
traits of the adjudication process greatly increase the chances
a survivor will tell inconsistent versions of her story. An
early version will be frozen in writing, while the final version
(her testimony) will be told in a starkly intimidating setting,
where the applicant will be subjected to adversarial (and
often aggressive) cross-examination. For survivors, simply
telling the story is emotionally challenging. The experience of
testifying in court can provoke intrusive symptoms, and a
survivor's first concern (if only subconsciously) will be to
"manage" her testimony in a way that minimizes trauma
symptoms, even if the result is inconsistent with earlier
statements. 90 And because government lawyers rarely have
evidence of their own, their primary strategy will be to
challenge the applicant's credibility and highlight
discrepancies- or even induce them.

In this context, the distinction between story and
discourse again becomes useful. Most factors used to assess
credibility, including demeanor and things like "vague" or
"evasive" answers, relate to the discourse of the applicant's
narrative. They are deemed relevant to credibility, but they
have no real bearing on whether the story is true--on
whether it accurately conveys what happened. But

189. Sanga v. Gonzalez, 121 Fed. App'x 841, 843 (10th Cir. 2005).
190. See HERMAN, supra note 1, at 180 ("In order to resolve her own doubts

or conflicting feelings, the patent may sometimes try to reach premature closure
on the facts of the story"); Almog, supra note 119, at 298-301 (discussing the
tension between the demands made on narrative in the context of therapy and
of law).
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inconsistencies regarding the number of times an applicant
was raped or the details of other central events are aspects of
story rather than discourse. There is a widespread belief that
symptoms of trauma effect discourse but not story; that they
have an impact on how a story is told, but not on details of
the story itself. But empirical research has proven that
premise to be false: when a witness is a trauma survivor,
inconsistencies in the witness's story cannot be taken as
evidence that the witness is not credible.

And yet, in the context of asylum adjudication,
immigration judges continue to rely on lay assumptions
rather than proven empirical knowledge when they make
credibility findings. The First Circuit's decision in Zeru v.
Gonzales'9' provides a striking example of both judicial
chutzpah with regard to expert evidence on trauma and the
egregious delays sometimes produced by the U.S.
government's byzantine system for adjudicating asylum
claims.

Zeru filed an affirmative application for asylum in 1995;
after an interview, an asylum officer initiated removal
proceedings, and she renewed her application in immigration
court. An immigration judge heard testimony on five
occasions between January 1999 and March 2002.192 Her
case was then transferred to a new judge, who held an
additional full day of hearings before denying her application
in December 2003.193 In 2006, the Board of Immigration
Appeals rejected Zeru's direct appeal and a subsequent
motion to reopen." And in 2007-twelve years after her
application was first filed-the First Circuit affirmed the
second judge's conclusion that Zeru was not credible, as well
as the decisions to deny both her asylum claim and her
motion to reopen. 195

Zeru testified she had been arrested and raped by
Eritrean officials, and the judge's negative credibility finding
was based largely on Zeru's inconsistent statements
regarding the number of times she was raped. During 1998
interviews with Dr. Melissa Wattenburg, a clinical

191. Zeru v. Gonzales, 503 F.3d 59 (1st Cir. 2007).
192. Id. at 63.
193. Id. at 64-65.
194. Id. at 67-68.
195. See id. at 69-72.
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psychologist who specialized in PTSD, Zeru said she was
raped three times. An assessment by Dr. Wattenberg
concluded that Zeru "meets criterion for current moderate
PTSD, and moderate depression." 196  During direct
examination at the 2003 hearing, however, Zeru testified that
she was raped only once, at the start of her imprisonment.
On cross-examination, she testified that she had also been
raped a second time, just before her release.1 9  Her
statements were also inconsistent in other respects. For
instance, in 1999, she testified that Eritrean security officers
interrogated her for ten hours, and the encounter "terrified"
her. In 2003, she "described the episode as a four-hour
interrogation, and stated that she did not take the officers'
warnings seriously."' 9

During the immigration court hearing and her direct
appeal to the BIA, Zeru presented evidence that she suffered
from PTSD, but her attorney did not assert the discrepancies
in her story were caused by trauma. '99 Her motion to reopen,
however, was filed by a different lawyer and was replete with
evidence to support that conclusion. In support of her motion,
Zeru submitted evidence that her PTSD had worsened in
advance of her impending deportation, including a letter from
a psychiatrist who treated her after she was admitted to a
hospital for "depression and suicidal thoughts."' 0 Three
additional letters accompanied the motion. In one, a
psychiatrist explained that Zeru had flashbacks to her rapes
and imprisonments, and used dissociation and denial to avoid
re-experiencing trauma. In a second, a psychologist who met

196. Id. at 64.
197. Zeru, 503 F.3d at 64.
198. Id. at 70. Zeru also gave inconsistent testimony on several points that

were irrelevant to her asylum claim, including the place where she first met a
witness, the number of grades she completed in school, and the length of time
she had owned a business in Eritrea. See id. At the time of the hearing, some
federal circuits would have barred the judge from considering such matters as
part of a credibility finding. See, e.g., Kaur v. Gonzales, 418 F.3d 1061, 1064
(9th Cir. 2005) ("It is well settled in our circuit that minor inconsistencies that
do not go to the heart of an applicant's claim for asylum cannot support an
adverse credibility determination."). Following enactment of the REAL ID Act,
however, a judge is authorized to consider any inconsistency, no matter how
remote it may be to an applicant's claim. [FN, SUGGEST: See 8 U.S.C. §
1158(b)(1)(B)(iii) (2012).]

199. See Zeru, 503 F.3d at 73-74.
200. Id. at 67.
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with Zeru in 2006 wrote that she was "too tearful and
distressed" to discuss the details of her rapes. 20 1 A third
letter, written by a forensic psychologist, provided an
extensive literature review regarding the symptoms of
trauma.202 Despite that evidence, the BIA denied Zeru's
motion.

The immigration judge's negative credibility finding
made it clear that the judge relied on ill-informed lay
assumptions regarding the symptoms of trauma. Without
supporting evidence, the judge opined that "it would not be
unusual for a victim of trauma to confuse dates or sequences
of events, but it would be very unusual.., to simply forget
that an event occurred." 20 3  The word "forget" is deeply
problematic here, and a reasonable judge familiar with the
research on trauma would not make such a claim. There are
other reasons why a rape survivor might give differing
accounts of the number of times she was raped, ranging from
her psychological state at the time of her statements to a
perceived need to "embellish" the severity of the trauma she
suffered for certain audiences-as if being raped once isn't
enough. Given that Zeru undisputedly suffered from trauma,
the fact that she gave inconsistent statements concerning the
number times she was raped cannot be taken as evidence that
she was not raped at all.

Nonetheless, the First Circuit affirmed both the negative
credibility finding and the judge's decision to deny asylum. In
doing so, the court emphasized that an immigration judge's
credibility findings "demand deference"20 4 and should not be
reversed unless "any reasonable adjudicator" would be
compelled to disagree. 20 5 Because the immigration judge did
not ignore Dr. Wattenberg's conclusion that Zeru was
suffering from PTSD, the First Circuit held the judge did not
err.206 The court also affirmed the BIA's decision to deny
Zeru's motion to reopen, largely on the grounds that Zeru

201. Id. at 68.
202. Id. at 67-68.
203. Id. at 65.
204. Id. at 69-70.
205. See Zeru, 503 F.3d. at 71 (quoting 8 U.S.C. § 1252(b)(4)(B) (2012)).
206. See id. at 71. It should be noted that the court first held that Zeru had

waived these issues by failing to raise them on direct appeal to the BIA The
court then addressed them anyway, and concluded that it would have affirmed
the negative credibility findings even if Zeru had raised the issue below. See id.
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failed to prove ineffective assistance of counsel or offer
material evidence that was previously unavailable. °7

The First Circuit's decision reflects a common belief that
expert evidence related to credibility is both irrelevant and
prejudicial. Both state and federal courts have held that a
party may not use expert testimony to argue that inconsistent
statements resulted from symptoms of PTSD. For instance,
in Westcott v. Crinklaw, a civil rights case, the Eight Circuit
held that " 'ain expert may not go so far as to usurp the
exclusive function of the jury to weigh the evidence and
determine credibility.' "20 The court reached that conclusion
even though the expert did not directly testify that the
witness's inconsistent statements were, in fact, caused by
PTSD. Rather, the expert simply testified that the witness
was suffering from PTSD, and that PTSD "may cause a
person to make inaccurate, unreliable and incomplete
statements."2 °9 In other words, the appeals court wrongly
assumed that an untrained layperson is capable of accurately
assessing the credibility of a witness under any and all
circumstances, even when the witness is suffering from
PTSD.

B. The Impact of a Written Declaration
The discrepancies in Zeru were limited to the applicant's

oral statements. But in asylum cases, the routine practice of
filing a declaration drafted by a lawyer or community group
adds a further layer of complexity. If the person who drafts
the declaration is not well-informed about the effects of
trauma and the most effective practices for working with
survivors, that person may unwittingly increase the
likelihood that the applicant is deemed not credible.

To understand how a lawyer or community
representative may make matters worse, it is useful to
compare the procedures for testimonial therapy with the way
most lawyers typically work with their clients. In both
situations, the applicant will be asked to tell her story, and a

207. See id. at 71-72.
208. Westcott v. Crinklaw, 68 F.3d 1073, 1076 (8th Cir. 1995) (quoting

United States v. Samara, 643 F.2d 701, 705 (10th Cir. 1981), cert. denied, 454
U.S. 829 (1981)).

209. Id. at 1075 (emphasis added).
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version of her story will be reduced to writing. The
differences, however, are stark.

During testimonial therapy, the therapist will typically
meet with a client six to twelve times, for as much as ninety
minutes at a time, over a period of many weeks. 210 During
those sessions, the therapist will begin with a detailed
account of the client's life before the trauma, thereby putting
the traumatic events in a larger context, and integrating
those events into the applicant's full life story. While
discussing the traumatic events, the therapist will carefully
probe for additional details, while being sensitive to the
client's emotional state. If necessary, the therapist will back
away from difficult moments, then probe for details again
when the client is better able to provide them.

All of this requires a level of attention, care, and training
that immigration lawyers can rarely bring to their meetings
with clients. Private lawyers must bill for time spent with a
client, and even lawyers who work for non-profit agencies
have limited time for client interviews. Very few lawyers will
be willing or able to spend sufficient time interviewing a
client who has experienced trauma.

Moreover, many lawyers may feel uncomfortable with the
emotions that can surface while interviewing a trauma
survivor, and thus they may back away from-and never fully
probe-the most traumatic aspects of a client's story. As a
result, the written declaration may be based on an incomplete
version of the story, one that omits critical events or other
important details. As Herman notes, during therapy a
survivor "may insist that the therapist validate a partial and
incomplete version of events without further
exploration .... ,,211  The same thing may happen during
meetings with a lawyer-indeed, it seems more likely to
happen. If it does, the odds that an applicant's testimony will
differ from her declaration are high. In the British study of
refugees who suffered from PTSD, when refugees were asked
to describe a traumatic event twice, the discrepancy rate for
even central details was roughly 30%, and it increased as

210. See, e.g., Weine, et al., supra note 170, at 1721 (six sessions of ninety
minutes each); Van Dijk et al., supra note 171, at 363 (twelve sessions); Agger,
et al., supra note 172, at 211 (four sessions of 90-120 minutes each).

211. HERMAN, supra note 1, at 180.
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more time passed between the first and second interview.212
The drafting of the declaration itself introduces further

complications. When a survivor talks about the trauma she
experienced, her statements are likely to be both logically and
chronologically fragmented as well as incomplete. The
applicant's lawyer or representative will then try to fashion
those statements into a coherent and chronological account of
the events. The danger in doing so is that the story as told by
the lawyer may differ in important ways from the applicant's
testimony at trial, and a judge may believe those differences
to be evidence of untruthfulness. Once again, narrative
theory is a useful tool for understanding the nature of the
challenge.

When an applicant testifies at a hearing, both the story
and the discourse are the work of the applicant. A lawyer can
shape the testimony through her questions, but in the end the
applicant will not only supply the characters and events, but
will also determine how the story is told. The process of
drafting a written declaration is quite different: while the
applicant still supplies the story, the discourse is almost
entirely the work of the person who drafts the declaration.
That person, and not the applicant, will decided how much
detail to include, whether certain things should be omitted
entirely, what words should be used, and in what order the
events will be presented.

Both before and during trial, a trauma survivor may have
difficulty telling a coherent, well-ordered, chronological story.
Instead, her testimony may be fragmented, disjointed, and
out of sequence, and she may omit important details in an
effort to manage the symptoms of trauma and avoid intrusive
flashbacks. And yet when drafting the declaration, a
competent, well-meaning lawyer or representative may
reshape an applicant's story with the aim of telling the story
in a way that conforms to a judge's expectations. In doing so,
the drafter may literally create a declaration that goes beyond
an applicant's ability to testify, and thereby increase the
chances that an immigration judge will find an applicant's
testimony to be inconsistent with her declaration.

The challenges faced by the applicant are further

212. See Herlihy & Turner, supra note 158, at 88-89. Because the data are
presented as a graph rather than a table, a more precise figure is not available.
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compounded by the context in which the hearing takes place.
The immigration courts face an enormous, multi-year
backlog, and the typical judge completes 144 asylum claims
each year in the course of completing nearly 1,000 removal
cases-an average of roughly nineteen or twenty completed
cases a week.213  Professor Stacy Caplow has succinctly
explained the practical consequences of this caseload:

Most [judges] are intelligent, patient, and respectful under
quite stressful conditions. They listen to people tell tales
of difficult lives, sacrifices, fears, and hopes, hour after
hour, day after day. This repetition and volume has an
inevitable, inuring effect on their attitudes. While they
must be objective, they also are listening carefully for
inconsistencies, mistakes, or inaccuracies, in other words,
a reason to deny relief. 214

Caplow also notes that judges "sometimes even seem to
be trying to trap or trip up the applicant, or they may be
aggressive in their questioning and probing."21 5 The truth of
that point is even greater for government lawyers, whose
cross-examination of asylum applicants is often aggressive
and ultimately intended to "trip up" the applicant by
highlighting-or even inducing-inconsistencies in the
applicant's story.216

The combative, free-swinging style of many government
lawyers was evident in a research study in which trained
observers watched and reported on immigration court
hearings. 217  Though some government lawyers conducted
cross-examination in a way that was "professional, respectful,

213. The average number of cases per judge is not published and must be
calculated from other data. On June 15, 2015, the website of the Executive
Office for Immigration Review listed 253 immigration judges nationwide. See
EOIR Immigration Court listing, DEP'T. OF JUSTICE (Feb. 2016),
httpJ/www.justice.gov/eoir/eoir-immigration-court-listing (last visited June 15,
2015). Collectively, those judges completed 248,078 cases in fiscal year 2014, of
which 36,614 were asylum cases. EOIR 2014 Yearbook, supra note 71, at A2,
K4. Thus, the average immigration judge completed 981 cases during that year,
of which 144 were asylum cases. It should be noted that not every completed
asylum case requires a full hearing: some 7,306 asylum claims were
"withdrawn" or "abandoned." See id. at K4.

214. Caplow, supra note 6, at 263.
215. Caplow, supra note 6, at 263.
216. See Deborah E. Anker, Determining Asylum Claims in the United

States: A Case Study on the Implementation of Legal Norms in an Unstructured
Adjudicatory Environment, 19 N.Y.U. REV. L. & SOC. CHANGE 493 (1992/93).

217. See id. at 433.
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and efficient," others engaged in lengthy, aggressive cross-
examinations that often focused more on the respondent's
character than the merits of the case. Observers noted that
the manner of these attorneys was often "hostile, sarcastic, or
disbelieving. "218 At times, government lawyers attempted to
block applicants from explaining their answers, and their
tactics seemed to have no purpose other than portraying the
applicant as "evasive."219

In the face of such tactics, it is hardly surprising that a
trauma survivor might give testimony inconsistent with the
story she told many months earlier in the relative safety of
meetings with a lawyer or representative. As the research on
asylum cases demonstrates, the most common form of
inconsistency-one relied on by judges in 57% of cases-is an
inconsistency between the applicant's testimony and the
written declaration. Thus, the process by which a declaration
is drafted is critical, and this Article now turns to that topic,
with a detailed account from one asylum clinic as an
exemplary example of how that work might be done most
effectively.

C. The Challenges of Drafting An Effective Declaration
An asylum declaration is simply a detailed account of the

applicant's story, a written statement of the facts underlying
her claim. There are books and articles advising what a
lawyer should do when drafting one, almost all of which focus
on the end product; on the final document itself and not the
often "messy" process by which a declaration is drafted.22 °

But Professor Stacy Caplow, director of the asylum clinic at
Brooklyn Law School, has written a superb account of the
process her students follow.22' The work of those students is
exemplary, and a review of Caplow's account underscores the
ways in which a lawyer can unwittingly impede (or even
torpedo) a trauma survivor's chances for success, by
"overwriting" the declaration, failing to probe for difficult
details, or failing to spend sufficient time with an applicant to

218. Id. at 493.
219. Id. at 493.
220. See, e.g., REGINA GERMAN, AILA'S ASYLUM PRIMER 353 (Am.

Immigration Lawyer's Assoc. 4th ed. 2005); ROBERT JOBE, ET AL., WINNING
ASYLUM CASES §§ 13-19 (Immigrant Legal Resource Center 2004).

221. See Caplow, supra note 6.
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fully develop the applicant's story.
For Caplow and her students, the declaration is the

"central evidence" in the case, and the factfinder's "first
exposure to the heart of the claim."222 The declaration
"previews the facts, establishes the case theory, introduces
the client, and sets the stage" for the hearing.223 The ultimate
goal, as Caplow describes it, is to "translate facts" into a
"riveting narrative"--"a story that compels the desired
result."224 Students are taught to strive for a "comprehensive,
creative, and painstakingly detailed document that delicately
balances case theory and the client's voice but also tells a
story of courage, suffering, loss, sacrifice, and exile." 225 And
in doing so, they seek to "empower" the applicant to testify
"confidently and believably" during a later interview or
hearing.226

The underlying facts-the characters and events that
form the story-must be elicited from the client, and Caplow
describes the process of doing so as "messy, arduous, and
lengthy."227  Students conduct multiple interviews over a
period of weeks or months, in which they typically follow a
"rough chronology" of the client's life, from background
information through the central facts underlying the claim
and the client's ultimate flight from her country of nationality
to the United States. 228 Students ask open-ended questions,
and many clients first tell their story in a "burst of
information" in which they "gallop through years of
troubles."229 In doing so, clients tend to "omit details, go off
on tangents, and drift between time frames."23 ° In Caplow's
words, the "process usually resembles a looping
conversation," a process of moving forward then circling back
to verify, elaborate, and explain.23' The process requires
persistence, and a willingness to push the client. As one client
told Caplow's students: "You are asking me about things I

222. Caplow, supra note 6, at 249.
223. Caplow, supra note 6, at 249.
224. Caplow, supra note 6, at 252, 258.
225. Caplow, supra note 6, at 256-57.
226. Caplow, supra note 6, at 257.
227. Caplow, supra note 6, at 257.
228. Caplow, supra note 6, at 272.
229. Caplow, supra note 6, at 266.
230. Caplow, supra note 6, at 266.
231. Caplow, supra note 6, at 272-73.
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have been trying to forget."232

For Caplow's students, the work is ultimately a process of
"trust-building between lawyer and client that slowly yields
more nuanced and specific information." And-just as
critically-it is a process of "case-building during which the
client's memory, confidence, and eloquence improve and grow
so that by the time the hearing occurs, he or she truly
understands" what must be articulated and explained. 23 3 It is
also a "cycle of rehearsals," in which the applicant "is
transformed into a more comfortable storyteller before an
audience other than sympathetic law students."234

This Article quotes Caplow at length for two distinct
reasons. First, the exemplary process she describes is one
that rarely happens outside the setting of a law school asylum
clinic. Lawyers in private practice must charge for their time,
and even lawyers who work for a non-profit agency are
constrained by budgets and caseloads. As a result, outside
the context of an asylum clinic, few if any immigration
lawyers are able to give an asylum applicant the time and
attention the applicant would receive from Caplow's students.
The same is undoubtedly true for the community groups that
assist unrepresented applicants. And yet, if the client is a
trauma survivor, a lawyer or representative who does
anything less than Caplow's students is unlikely to elicit the
full details of the survivor's story, and thus the applicant is
more likely to face a negative credibility finding and the
denial of asylum.

Beyond that truth, the work of Caplow's students is
remarkable because it very closely resembles the process of
testimonial therapy. The similarities are striking: among
other things, students meet with their client multiple times
over a period of weeks or months; they work to build trust;
and they put the core of the applicant's claim into the broader
context of the client's life.235 They also probe for details and
fill in gaps until they obtain a complete account of the client's
story. And the end "product" of that process-just as in
testimonial therapy-is a thorough written account of the

232. Caplow, supra note 6, at 266.
233. Caplow, supra note 6, at 265.
234. Caplow, supra note 6, at 265.
235. See supra, text accompanying notes 161 to 178 for a detailed discussion

of testimonial therapy.
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client's story, one signed by the client and shared with others.
Caplow's students are not therapists, but it is not an

exaggeration to suggest that their work with a client may be
no less therapeutic than the work performed by a trained
counselor during testimonial therapy. This observation is
consistent with the experience of mental health professionals
who work with torture survivors. In an article on the
therapeutic effects of evaluating asylum seekers, two such
professionals emphasize that "the process of organizing the
torture story into a coherent narrative" has specific
therapeutic benefits that will help a survivor gain asylum.2 36

In their words, "[tihe [evaluation] process can empower the
survivor to testify in court and to cope with the anxiety and
stress of the asylum process."237 And because all of this
happens before the client's story is committed to writing and
filed with the asylum office or the court, the chances that the
client's testimony will be inconsistent with the declaration
are greatly reduced.

But the process of eliciting facts from an applicant is
simply the background for drafting an affidavit: in the
language of narrative theory, the process is focused on the
story. The drafter must then craft the discourse, must still
shape the raw material of the story into a narrative text. And
it is here, too, that Caplow's clinical students excel in ways
that may not be common among practicing immigration
lawyers.

At various points, Caplow describes the ideal declaration
as one that is "consistent," "detailed," plausible," and
"coherent"23 8 -precisely the same adjectives immigration
judges often use when they speak of the testimony needed to
establish an applicant's claim without the benefit of
corroborating evidence.239 Caplow's students are encouraged
"to give texture and vitality to their client's voice," but they
are also cautioned about the dangers of going too far. Many

236. Gangsei & Deutsch, supra note 20, at 83-84.
237. Gangsei & Deutsch, supra note 20, at 84.
238. See Caplow, supra note 6, at 252 ("The facts need to be detailed,

plausible, and consistent .... "), 265 (an attorney should prepare a "coherent
and moving client narrative").

239. In reviewing the decisions of immigration judges, the Board of
Immigration Appeals has long used these words. See, e.g., In re S-M-J-, 21
I&N Dec. 722, 724 (BIA 1997); Matter of Dass, 20 I&N Dec. 120, 124 (BIA
1989); Matter of Mogharrabi, 19 I&N Dec. 439, 445 (BIA 1987).
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applicants tell their stories in language that is "colorless and
repetitious," and it can be tempting for a lawyer to "embellish
and overstate facts"-for instance, by substituting "torture"
when the client said "hurt."24 ° Students are taught that
"[a] uthenticity is critical," and that "[1 anguage, phrasing, and
imagery unsuitable to the education, articulation and
imagination of the client might have a devastating impact" on
the client's credibility by creating the impression that the
declaration was "the product of lawyer manipulation."241 And
while Caplow's students are taught to draft a detailed
declaration,242 they are also cautioned about the potential
dangers of too much detail. As Caplow notes, "[tihere is a
concern that the [declaration] not be so detailed as to risk
possible inconsistencies when the affiant relates the facts
under the pressure of oral testimony. "243

Obviously, an immigration judge must still point to
specific inconsistencies between an applicant's testimony and
declaration to support a negative credibility finding.
Nonetheless, a lawyer who is less cautious than Caplow's
students and not attuned to the challenges faced by trauma
survivors can easily draft a declaration that is too detailed,
and too much in the voice of a lawyer-so much so that the
declaration goes beyond the client's ability to testify. And as
Caplow recognizes, a lawyer who does so may create the
impression that the testimony and declaration are
inconsistent, and thereby increase the likelihood that a judge
will find the applicant not credible.

V. STRATEGIES FOR REFORM

In recent decades, federal courts, legal scholars, and
immigration advocates have harshly criticized the asylum
adjudication process and the immigration court system more
broadly. The Seventh Circuit has been a particularly harsh
critic. In Niam v. Ashcroft, for instance, one panel declared
"the elementary principles of administrative law, the rules of
logic, and common sense seem to have eluded the Board [of

240. Caplow, supra note 6, at 283.
241. Caplow, supra note 6, at 283-84.
242. See Caplow, supra note 6, at 280-81.
243. Caplow, supra note 6, at 257 n.32.

20161 507



SANTA CLARA LAW REVIEW

Immigration Appeals] in this as in other cases." 244  This
chorus of criticism has been accompanied by numerous
proposals for reform. Some are far-reaching while others are
modest; but with one notable exception, none would
effectively address the challenges faced by trauma survivors
who seek asylum.

A. The Scope of Reform Proposals
The most comprehensive proposal follows from an

exhaustive study of asylum cases published in 2007 under the
title Refugee Roulette. In that study, the authors found
widespread and troubling inconsistencies in the percentage of
applications granted or denied by individual immigration
judges, even when judges heard cases in the same city with
applicants from the same countries. 245  For instance, two
immigration judges in Miami granted asylum to 5% and 6% of
applicants from Colombia, while two different judges in
Miami granted asylum in 77% and 88% of such cases.246 The
study also found widespread inconsistencies among decisions
by individual asylum officers, and in the results of appeals to
both the BIA and the federal circuit courts.247

Eight years have passed since Refugee Roulette was
published, but recent immigration court statistics suggest
widespread problems persist. In fiscal year 2014,
immigration court judges granted 49% of the 17,997 asylum
claims that received a full adjudication. 24

' However, the
grant rate varied sharply depending on a claim's procedural
posture: judges granted 75% of affirmative claims, compared
to just 28% of defensive claims.249 In other words, claims
previously adjudicated (but not granted) by an asylum officer
were nearly three times more likely to be granted by an
immigration judge than claims first filed with the

244. Niam v. Ashcroft, 354 F.3d 652, 654 (7th Cir. 2003).
245. See generally Refugee Roulette, supra note 43.
246. Refugee Roulette, supra note 43, at 338. The mean grant rate for

Colombian cases among Miami's 22 judges was 30%. See id. Notably, each judge
in Miami heard at least 162 Columbian cases during the period under study
(most heard more than 300), and cases were assigned to judges randomly. See
id.

247. See Refugee Roulette, supra note 43, at 372-74.
248. EOIR 2014 Yearbook, supra note 71, at K2.
249. EOIR 2014 Yearbook, supra note 71, at K3.
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immigration court.25 °

The disparities between courts in different cities were
equally stark. In El Paso, Texas, judges adjudicated 120
claims and granted none. In Atlanta, judges granted two
claims out of 137. Grant rates were also low in Cleveland
(18%); Detroit (14%); Las Vegas (7%); and New Orleans
(16%).251 At the opposite end of the spectrum, judges in New
York City granted 84% of the claims they adjudicated.252 The
grant rate was also higher than average in Arlington,
Virginia (71%); Honolulu (74%); Philadelphia (59%); and San
Francisco (59%).253

The source for these figures-EOIR's Statistical
Yearbook-does not break down the grant rates by the
applicant's country of origin within each court. Thus, direct
comparisons to the discrepancies found by the authors of
Refugee Roulette are not possible without more data.
Nonetheless, the EOIR data compel the conclusion that
troubling disparities remain.

Despite these disparities, the authors of Refugee Roulette
do not question the wisdom of adjudicating asylum cases in
an adversarial hearing, nor do they recommend streamlining
the existing two-track system of asylum interviews and

250. EOIR 2014 Yearbook, supra note 71, at K3. This gap has grown wider
in recent years: between fiscal years 2010 and 2014, the grant rate for
affirmative claims climbed steadily from 61% to 75%, while the grant rate for
defensive claims declined from 34% to 28%. See id. But the disparity between
affirmative and defensive claims is more stark than these numbers suggest: in
2014, asylum officers granted 47% of the affirmative claims they adjudicated,
while referring roughly 50% to the immigration courts. See supra, note 63.
Because cases referred by the asylum office in one year may not be completed by
an immigration court until the following year (or several years later), and some
affirmative claims received by the immigration courts are not adjudicated, it is
not possible to calculate a precise overall grant rate for affirmative claims.
Nonetheless, for affirmative claims that are fully adjudicated, the grant number
is certainly more than 80% and probably near 90%.

251. EOIR 2014 Yearbook, supra note 71, at K2. Grant rates were also low
at various immigration detention centers, see id., but because the demographics
of persons held in those centers differ from the demographics of other courts,
they are not included here. In particular, many cases adjudicated at detention
centers involve persons who are barred from asylum because they have been
convicted of any aggravated felony.

252. EOIR 2014 Yearbook, supra note 71, at K2. The disparity between New
York City and the rest of the nation is striking. Judges there adjudicated 5,750
claims, which amounts to 32% of all claims adjudicated nationwide. And yet
those judges granted 55% of all claims granted nationwide. See id.

253. EOIR 2014 Yearbook, supra note 71, at K2.
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immigration court hearings. Instead, the Refugee Roulette
authors recommend comprehensive and hugely expensive
reforms to the immigration court system, including a
substantial increase in the resources available to immigration
courts (more judges and clerks, better interpretation) as well
as court-appointed and publicly-funded lawyers for indigent
applicants.2 54 They also recommend that immigration courts
should "be insulated from politics" by making them
independent from the Department of Justice,255 that hiring
standards for judges should be "more rigorous,"256 and that
asylum officers and judges should receive better training. 257

With the exception of improved training, none of these
changes would directly impact the concerns detailed in this
Article. That aside, the recommendations of these scholars
are impractical: given the federal government's finances and
the position of many conservative lawmakers on immigration
reform, their plea for a huge increase in resources is
politically unviable, both now and in the foreseeable future.

Other scholars, most notably Professor Stephen
Legomsky, have called for a broad restructuring of the
process by which immigration cases are adjudicated. 25 8

Professor Legomsky's plan would attempt to insulate the
immigration courts from political and budgetary pressures by
converting immigration judges to administrative law judges
housed in an independent executive branch tribunal, and
would also establish an Article III immigration appellate
court.259 On the other hand, both the National Association of
Immigration Judges and the ABA propose to convert the
immigration court system into an Article I court.260
Meanwhile, Bruce Einhorn, a former immigration judge, has
called for the creation of a new "U.S. Asylum Court" whose

254. Refugee Roulette, supra note 43, at 383-84.
255. Refugee Roulette, supra note 43, at 387.
256. Refugee Roulette, supra note 43, at 380.
257. Refugee Roulette, supra note 43, at 381.
258. Stephen H. Legomsky, Restructuring Immigration Adjudication, 59

DUKE L.J. 1635 (2010).
259. Id. at 1686.
260. See Executive Office for Immigration Review: Oversight Hearing Before

the Subcomm. on Immigr., Citizenship, Refugees, Border Sec., and Int'l Law of
the H. Comm. on the Judiciary, 111th Cong. 9-10 (2010) (statement of Hon.
Dana Leigh Marks, President, National Association of Immigration Judges);
ABA Comm'n On Immigr., Reforming The Immigration System § 6-35 (2010).
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judges would consider only claims for asylum.2 61

Still other critics have proposed modest reforms aimed
directly at credibility. For instance, Professor Ilene Durst
recommends that applicants should be given "the benefit of
the doubt," and that courts should adopt a "presumption of
credibility" that could be rebutted only by "clear and
convincing evidence of material misrepresentations or other
material distortions."262 Professor Michael Kagan rejects that
approach and proposes instead that courts should adopt a
standard used by the UNHCR, one that relies on whether a
claim is "coherent and plausible," does not contradict
"generally known facts," and is "on balance, capable of being
believed."263  Under that standard, an applicant would
ultimately be found credible if there is any "reasonable basis"
for believing the applicant's claim. 264

But none of these proposals gets to the heart of the
problem presented here: a decision-maker cannot assume an
applicant suffering from trauma will tell their story
consistently, even with regard to critical details, and
especially not when subjected to adversarial cross-
examination. 265  Remarkably, virtually all commentators

261. Einhorn, supra note 21, at 161.
262. Ilene Durst, Lost in Translation: Why Due Process Demands Deference

to the Refugee's Narrative, 53 RUTGERS L. REV. 127, 127-28, 131 (2000). Durst
fails to explain precisely what she means by "material misrepresentations or
other material distortions," or how a court would decide whether that standard
has been met. A student note likewise recommends a presumption of
credibility, but only for women who claim to have been raped or sexually
assaulted. Katherine E. Melloy, Note, Telling Truths: How the REAL ID Act's
Credibility Provisions Affect Women Asylum Seekers, 92 IOwA L. REV. 637, 673
(2007).

263. Michael Kagan, Is Truth in the Eye of the Beholder? Objective
Credibility Assessment in Refugee Status Determination, 17 GEORGETOWN IMM.
L. J. 367, 381-82 (2003).

264. Id. at 403. Arguably, this "reasonable basis" approach is simply a
presumption of credibility cloaked in a different name.

265. One student note does recommend replacing the existing system with
various procedures borrowed from alternative dispute resolution, including
early neutral evaluation before a non-adversarial hearing as well as mandatory
mediation in any case appealed to the federal courts. Daniel Forman, Note,
Improving Asylum Seeker Credibility Determinations: Introducing Appropriate
Dispute Resolution Techniques into the Process, 16 CARDOZO J. INT'L & COMP. L.
207, 232-39 (2008). However, the proposed process would include multiple
interviews with the applicant, and the final decision-maker would have access
to a written record of the applicant's prior statements to help assess the
applicant's credibility. Id. at 235-36.
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seem to accept that an adversarial hearing is a fair, accurate,
and efficient way to adjudicate asylum claims--even though
some countries (Australia and Canada, for instance) use a
process that is at least partially non-adversarial,266 and the
U.N. High Commissioner for Refugees officially takes no
position on which approach is preferable.267

One scholar-Professor Won Kidane-has argued directly
and in detail that the United States should adopt a non-
adversarial adjudication system for all immigration cases,
including asylum claims.268 In doing so, he divides the
advantages of a non-adversarial system into four categories.

First, Professor Kidane emphasizes that the current
system is enormously wasteful. For each full-time
immigration judge, there are four full-time lawyers who
represent the Government in cases heard by that judge,
including appeals.269 Professor Kidane surmises that these
lawyers add little to the accuracy of adjudications, at least in
asylum cases. In most such cases, the role of government
lawyers is limited to the adversarial cross-examination of the
applicant and delivery of a short closing statement.27 °

Second, Professor Kidane emphasizes that the accuracy
of immigration decision-making would be improved if money
now spent on Government lawyers were spent instead on
adding more judges. Beyond the obvious fact that judges
would have more time to consider each case, Professor Kidane
emphasizes that judges would be free to make decisions
without the burden of Government lawyers who, in his words,

266. The procedures followed in other countries are too complex to merit
discussion here, but Prof. Peter Billings has analyzed the systems of four
common law countries in detail, and he ultimately concludes that the goals of
asylum adjudication would best be served by "a broadly inquisitorial [i.e., non-
adversarial] approach" at the trial level. Peter W. Billings, A Comparative
Analysis of Administrative and Adjudicative Systems for Determining Asylum
Claims, 52 ADMIN. L. REV. 253, 273-80, 296-97 (2000).

267. See United Nations High Commissioner for Refugees, Handbook and
Guidelines on Procedures and Criteria for Determining Refugee Status 189 et
seq. (reissued Dec. 2011), available at http://www.unhcr.org/3d58e13b4.html
(last visited Feb. 5, 2016) (hereinafter "U.N. Refugee Handbook").

268. Won Kidane, The Inquisitorial Advantage in Removal Proceedings, 45
AKRON L. REV. 647 (2012).

269. Id. at 709 (citing Stephen H. Legomsky, Restructuring Immigration
Adjudication, 59 DUKE L. J. 1635, 1701 (2010).

270. See Anker, supra note 216, at 489-95.
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do little more than "spray pepper" in the eyes of the judges. 271

Professor Kidane's third point centers on fairness. Citing
Refugee Roulette and other sources, he contends that the
"overwhelming majority" of respondents in removal
proceedings are unrepresented.272 In fact, EOIR statistics
show that the percentage of unrepresented respondents has
fallen over the past four years, from 60% in 2010 to 45% in
2014.273 Nonetheless, Professor Kidane's point is important:
an adversarial hearing is "fair" only when both sides have a
comparable arsenal of legal "weapons." But in immigration
court, the table is tilted very heavily in the Government's
favor. The problem is compounded by the awkward position
of immigration judges, who frequently cross-examine
witnesses themselves.274 Thus, an unrepresented applicant
may feel he or she is confronted by two government
lawyers.275 Professor Kidane's final point in favor of a non-
adversarial model is simply that a fair, efficient, and less
expensive system would be more acceptable politically. 276

Professor Kidane's points apply with great force to the
adjudication of asylum claims filed by trauma survivors. For
the reasons discussed earlier, a system that relies on the
adversarial cross-examination of trauma survivors is destined
to be both grossly inaccurate and fundamentally unfair. As a
study conducted by Deborah Anker emphasized, the cross-
examination of asylum applicants by Government lawyers
tends to focus on credibility and character rather than
substance. Observers noted that the manner of trial
attorneys was often "hostile, sarcastic, and disbelieving," and

271. Kidane, supra note 268, at 710-11. After working for three years as an
INS trial attorney, I can attest to the fact that Prof. Kidane has accurately
described the way many of my former colleagues approached their work.

272. Kidane, supra note 268, at 714-15.
273. EOIR 2014 Yearbook, supra note 71, at Fl.
274. Kidane, supra note 268, at 714-15 (citing Deborah E. Anker,

Determining Asylum Claims in the United States: A Case Study on the
Implementation of Legal Norms in an Unstructured Adjudicatory Environment,
19 N.Y.U. REV. L. & SOC. CHANGE 433, 489-90 (1992)). After observing nearly
200 deportation cases, Prof. Anker concluded that judges often did not appear to
be neutral. In her words: "Instead of an independent adjudicator and an
opposing counsel, the perception arose in many cases that applicants faced two,
instead of one, opposing counsels." Anker at 489.

275. Kidane, supra note 268, at 714-15.
276. Kidane, supra note 268, at 716. The truth of that claim, of course,

assumes the political beliefs of most citizens and politicians are rational.
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they concluded that the often-extensive cross-examination
added very little to the effective resolution of a case.277 In
such circumstances, it is not an exaggeration to say that
government trial lawyers rarely do more than "throw pepper"
in the judge's eyes. Paying them to do so at taxpayer expense
is inordinately wasteful and inefficient. Still, it is difficult to
imagine Congressional support for an entirely non-
adversarial immigration system, especially when, as in recent
years, the Government's focus has been on the deportation of
non-citizens who have a criminal conviction, however
minor. 278

B. The Non-Adversarial Adjudication of Claims for
Asylum

If the United States is genuinely committed to the fair,
accurate, and efficient adjudication of claims for asylum, the
existing adversarial system should be abandoned. And in the
absence of a fully inquisitorial immigration court, the only
way to accomplish that result would be to remove the
adjudication of asylum claims entirely from the existing
immigration court system.

Thus, the existing two-tiered system of informal
interviews with asylum officers and adversarial hearings in
immigration court should be replaced with a single
adjudication, one that is relatively formal, non-adversarial,
and separate from the immigration courts. In contrast to
immigration court hearings, the hearing officer should
conduct the questioning instead of a government lawyer. In
the great majority of cases, the government should not (and
need not) be represented, and prior versions of the applicant's
story should not be considered. Exceptions to these last two
points could be made in compelling circumstances: for
instance, if there are serious reasons to believe the applicant
assisted in the persecution of others or was involved in
terrorism or other serious criminal activity. Within this
framework, further details should be left to discussions

277. Anker, supra note 216, at 49-95.
278. See, e.g., Julia Preston, Report Finds Deportations Focus on Criminal

Records, THE NEW YORK TIMES (April 29, 2014), available at http:/
www.nytimes.com/201410430/us/report-finds-deportations-focus-on-criminal-
records.html (last visited Feb. 5, 2016).
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between government officials, immigration advocates, and
experts on psychological trauma.

There are two ways by which a non-adversarial system
could be implemented. The easier approach would be to
expand the existing network of asylum offices, and to
adjudicate all claims for asylum there. For applicants who
file an asylum claim after a removal case has begun, removal
proceedings could be continued pending a separate
assessment of their eligibility for asylum, 279 and the removal
case could then be terminated if asylum is granted. Certain
changes to the asylum offices would be needed. Officers and
staff should be added, professional interpreters should be
hired, and a formal record (including a transcript) should be
created. But all of these changes could almost certainly be
made through executive action, without the involvement of
Congress.

The potential downside of that approach, as Professor
Legomsky suggests, is that any adjudication conducted within
existing federal agencies may be subject to both budgetary
and political pressures. 280 The alternative, then, would be to
create an entirely new administrative tribunal, one
independent from both the Justice Department and the
Department of Homeland Security. In that scenario, the
existing asylum offices would be eliminated, and personnel
could be shifted to the new tribunal. In contrast to the first
approach, however, an independent tribunal could be created
only through an act of Congress.

Any move to a purely non-adversarial system for
adjudicating asylum claims need not be prohibitively
expensive. The workload of the immigration courts would be
diminished by more than half,281 and new positions could be

279. An immigration judge has discretion to postpone removal proceedings
for good cause on the motion of either party. 8 C.F.R. § 1240.6.

280. Prof. Legomsky makes the same point at length when he argues for a
new immigration tribunal outside the Department of Justice. See Legomsky,
supra note 258, at 1665-1671.

281. The remaining system would still decide, among other things, whether
aliens are subject to removal from the United States, and whether they are
eligible for other forms of relief from removal such as adjustment of status,
cancellation of removal, or the relief provided under INA section 212(c) to
certain immigrants convicted of a crime. See 8 U.S.C. § 1229b (authorizing the
cancellation of removal for certain permanent residents); 8 U.S.C. § 1182(g) &
(h) (authorizing the discretionary waiver of certain grounds of inadmissibility
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filled by drawing qualified personnel from the ranks of
immigration judges and the corps of lawyers who now
represent the government in immigration court. And if the
Board of Immigration Appeals were eliminated-as Professor
Legomsky recommends-personnel could also be drawn from
the ranks of government lawyers who now work for the BIA.

In either scenario, the end result would be an
adjudication system that is more efficient, better staffed,
more consistent with U.N. recommendations and the refugee
adjudication practices in other countries, and more responsive
to both the spirit of refugee law and the challenges faced by
trauma survivors who seek asylum.

C. Other Trauma-Related Reforms
Implementing the proposed reforms will require time,

money, and substantial political will. In the long run, it may
never happen. In the short run, important changes could
easily be made to the existing adjudication process. Most
notably, key participants in process should be thoroughly
trained in the nature and symptoms of trauma, and the
effects of trauma on the ways in which survivors tell their
stories. In addition, the claims of trauma survivors could be
adjudicated more fairly if small changes were made to
immigration statutes.

On most fronts, existing training is inadequate or
nonexistent. For instance, the section of EOIR's Immigration
Judge Benchbook dealing with "mental health issues"
includes an extensive discussion of issues relating to
competence, but no discussion at all on the effects of
trauma.282 The section of the Benchbook dealing with
evidence and testimony is likewise silent on the challenges
faced by trauma survivors. 283  The guidance and training
given to Government lawyers is not available online, but

for specified persons); 8 CFR § 1245.2(a)(1)(i) (granting immigration judges
exclusive jurisdiction over applications for adjustment of status filed by persons
in removal proceedings).

282. EOIR, Immigration Judge Benchbook, Mental Health Issues, available
at http'//www.justice.gov/eoir/immigration-judge-benchbook-mental-health-
issues (last visted June 15, 2015).

283. EOIR, Immigration Judge Benchbook, Evidence, available at
http'//www.justice.gov/sites/default/files/eoir/legacy/201408/15/EvidenceGuide.
pdf (last visited June 15, 2015).
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given their behavior and practices, there is every reason to
think that they are not trained well-if at all-in the
symptoms of trauma and the challenges faced by trauma
survivors.

Unfortunately, the same shortcomings are typically true
for materials aimed at lawyers who represent asylum seekers.
For instance, a book-length "Asylum Primer" published by the
American Immigration Lawyers Association includes a
detailed appendix with advice on preparing and presenting a
claim. That appendix says virtually nothing about trauma,
beyond noting that "[i]ndividuals who have experienced or
witnessed traumatic events may have difficulty
remembering."2

84

A manual on "Winning Asylum Cases" published by the
Immigrant Legal Resource Center is more helpful but still
falls short of giving a full account of the challenges presented
by trauma survivors who seek asylum. After noting that
PTSD is "perhaps the most common mental condition suffered
by victims of torture,"28 5 the manual explains that trauma
survivors may block out all or part of a traumatic event, and
may display "inappropriate behavior" during a hearing, such
as a "tendency to relate horrifying events in a flat,
emotionless voice."286 These concerns, the manual cautions,
may affect an attorney's ability to prepare, the applicant's
ability to recall events, and "the judge's likelihood of reaching
a favorable decision. 287

The manual goes on to recommend that attorneys who
represent asylum applicants should meet with their client at
least twice before a hearing,288 and should consider obtaining
an assessment and testimony from a mental health expert if
the client exhibits symptoms of trauma.289 The manual's
treatment of the subject is accurate as far as it goes, but it
falls far short of giving practicing lawyers a full
understanding of the effects of trauma, the challenges faced

284. REGINA GERMAIN, AILA'S ASYLUM PRIMER 353 (Am. Immigration
Lawyer's Assoc. 4th ed. 2005).

285. ROBERT JOBE, et al., WINNING ASYLUM CASES §§ 13-20 (Immigrant
Legal Resource Center 2004).

286. Id. at §§ 13-21.
287. Id. at §§13-21.
288. Id. at §§ 13-23.
289. Id. at §§ 13-21.
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by survivors who seek asylum, the impact of the attorney's
work on a survivor's ability to tell her story, and the ways an
attorney might inadvertently introduce discrepancies into the
record of proceedings. And this manual, of course, is simply a
manual, one that most immigration lawyers undoubtedly
have not read. Any person licensed to practice law may
represent an asylum seeker; there is no mandatory training
for those who wish to do so.

Unfortunately, manuals for lawyers who work with
trauma survivors in other situations are often of no greater
help. For instance, the National Center on Domestic
Violence, Trauma and Mental Health has created a detailed,
sixty-seven page handbook for attorneys who represent
domestic violence survivors.29 ° The advice in that handbook
is thorough and sound, but it devotes only six pages to the
process of interviewing the survivor and preparing her for
court, and it does not discuss in detail the impact of trauma
on a survivor's ability to tell a consistent, "credible" story.291

Perhaps most remarkable, even the UNHCR's "Handbook
and Guidelines on Procedures and Criteria for Determining
Refugee Status" is silent on the issue. There are sections
dealing with "mentally disturbed persons" and
unaccompanied minors, 292 but there is no discussion of
psychological trauma or post-traumatic distress disorder.

The Asylum Division of USCIS is the lone exception to
this pervasive lack of training on the ways that may trauma
effect a litigant's testimony. As part of their five-week "basic
training," asylum officers complete a unit on "interviewing
survivors." The twenty-page lesson plan for this unit is
thorough and detailed.293 Among other things, 294 it covers the
nature of torture and other types of trauma; the physical and

290. Mary Malefyt Seighman, et al., Representing Domestic Violence
Survivors Who Are Experiencing Trauma And Other Mental Health Challenges
(December 2011), available at http://csaj.org/document-library/mental-health
.pdf (last visited July 15, 2015) (hereinafter "Representing Survivors").

291. Id. at 5-8, 41-44. Other topics discussed in the handbook include client
counseling (8 pages); discovery and evidence (10 pages); custody and mental
health evaluations (10 pages); and working with expert witnesses (6 pages).

292. U.N. Refugee Handbook, supra note 267, I1 206-219.
293. USCIS, Refugee, Asylum, and International Operations, Asylum Officer

Basic Training Course, Interviewing Part 5: Interviewing Survivors (hereinafter
"AO Training: Interviewing Survivors").

294. See id. at 4 (table of contents).
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psychological effects of trauma; the process of recovery; the
ways in which trauma can "inhibit applicants from fully
expressing an asylum claim";295 and suggested techniques for
interviewing survivors. The lesson plan emphasizes that an
interview may trigger intrusive flashbacks or other symptoms
of PTSD, and that survivors may avoid discussing certain
events, have difficulty remembering events, be confused
about details, lose composure, avoid eye contact, be
unresponsive, or have difficulty following questions or
answering coherently. 296 The training urges officers to "treat
the applicant with humanity," and provides suggestions on
ways to "be thorough but sensitive" and "help the person feel
safe and in control."297

All of this is commendable, but the training falls short on
one critical point: it fails to emphasize that discrepancies in
an applicant's story may be evidence of psychological trauma
rather than untruthfulness. The training simply stresses
instead that a survivor may respond in different ways "when
confronted with discrepancies in his or her story."298 A
separate lesson on "decision writing" emphasizes that officers
must make an assessment of the applicant's credibility, and
in doing so must note any material "discrepancies,
inconsistencies, or lack of details in the applicant's claim." 299

But that lesson does not advise officers on the conclusions
they can properly draw from inconsistencies. Unless they are
introduced as evidence in a removal case, the decisions of
asylum officers are not public. Thus, it is impossible to assess
how well officers apply the advice they are given, and the
extent to which their negative credibility findings may be
based on inconsistencies in an applicant's story.

295. Id. at 6.
296. Id. at 16-19.
297. Id. at 19-22.
298. Id. at 22.
299. AO Training: Decision Writing Part I at 10.
300. An article by mental health professionals who work with torture

survivors provides an antidote that may be typical. During an asylum
interview, a Guatamalan applicant testified that she had been raped. Because
she did not mention the rape in her declaration, the asylum officer referred her
case to an immigration court. During the immigration court hearing, however,
she presented expert testimony concerning the symptoms of PTSD, and an
immigration judge granted her application. See Gangshei & Deutsch, supra
note 20, at 82.
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The need for improved training of immigration judges,
attorneys, and asylum officers is clear and compelling. In
conjunction with that training, Congress should also revise
the standards for credibility assessment to make it clear that
immigration judges must consider the consequences of
psychological trauma and the possibility that any perceived
problems with the applicant's testimony are the result of
trauma rather than untruthfulness. But even if the law is
not changed, judges can and should consider those issues: as
now framed, the statute permits judges to consider "all
relevant factors," and the possible effects of trauma are
indisputably relevant.

In addition to better training, the adjudication of claims
involving survivors would benefit from modest amendments
to asylum-related statutes. Under existing law, an asylum
application must be filed within one year after an applicant's
arrival in the United States unless the applicant
demonstrates either "changed circumstances" that materially
affect the applicant's eligibility or "extraordinary
circumstances" related to the delay in filing.3°' In addition,
the standards for credibility make no reference to the effects
of trauma on an applicant's ability to present her case. 302 The
statute should be amended to expressly recognize that
psychological trauma is an "extraordinary circumstance," and
should further direct that possible effects of trauma must be
taken into account when an applicant's credibility is
considered.

Finally, just as the Government now funds and
maintains a Forensic Document Laboratory to review
questioned documents in immigration cases,0 3 Congress
should consider providing psychological evaluations for
indigent asylum seekers who exhibit symptoms of trauma.
Doing so would benefit not only the asylum seekers
themselves, but also the accuracy and integrity of the
adjudication process. °4

301. 8 U.S.C. § 1158(a)(2)(B), (D).
302. 8 U.S.C. § 1158(b)(1)(B)(iii).
303. See Department of Homeland Security, Forensic Document Lab (ICE),

available at http'//www.dhs.gov/external/forensic-document-lab-ice (last visited
July 15, 2015).

304. For a detailed discussion of the benefits of psychological evaluation in
this context, see generally Gangshei & Deutsch, supra note 20.
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D. Potential Objections and Other Comments
The most vocal objections to any changes, of course, will

come from those who are deeply-and rightly-concerned
about fraudulent claims for asylum. Accurate statistics on
fraud would be impossible to compile, but anecdotal evidence
suggests the problem is serious. Over the past several
decades, there have been repeated instances in which
immigration officials have broken up criminal schemes to
perpetuate asylum fraud, some of them involving
immigration lawyers. o5

Nonetheless, the possibility of fraud should not deter the
proposed changes. The existing system's primary check on
fraud consists of adversarial cross-examination, but without
evidence to contradict an applicant's testimony, that strategy
is inaccurate and ineffective. By substantially reducing the
waste in the current system, resources and personnel could be
devoted to the factual investigation of key facts in many
cases.

An example from my own experience illustrates the
possibilities. An asylum applicant from the Ivory Coast
testified she was a founding member of an opposition political
party and helped organize the party's first public
demonstration, during which police killed six party members.
The applicant was adamant that this demonstration took
place in the city of Abidjan. In fact, reports from the media
and human rights groups proved the demonstration took
place in a different city more than 200 miles away-a city the
applicant had never visited. Given their current workload,
government lawyers rarely have time to search for this sort of
evidence, but a streamlined process would allow for a more
thorough investigation of the facts underlying many cases,
and any evidence found could be provided to an asylum officer
without a formal appearance by government counsel.

305. See, e.g., Maryland lawyer convicted in asylum scheme, AP Alert - DC
Daybook (Feb. 12, 2009); Five guilty in immigration asylum scam, UPI
Newstrack (June 29, 2009); Lawyer charged in smuggling case: U.S. plans to
review status of thousands of Chinese immigrants, Dallas Morning News 6A
(Sept. 21, 2000). For a detailed account of the challenges faced by immigrants
caught up in these schemes, see Frances Robles, Tamils' Smuggling Journey to
U.S. Leads to Longer Ordeal: 3 Years of Detention, available at
http'//www.nytimes.com/2014/02/03/us/tamils-smuggling-journey-to-us-leads-to-
longer-ordeal-3-years-of-detention.html?_r=0 (last visited Feb. 5, 2016).
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There is a second and more compelling reason why
concerns about fraud should not deter the shift to a non-
adversarial system of adjudication. If a legitimate refugee is
denied asylum, the stakes are enormous: the applicant's
safety and life may literally be in danger. On the other hand,
the stakes are minimal in most cases involving fraud: the
government-and society at large-would lose little if asylum
is incorrectly granted to someone who is not a refugee. In
cases where the stakes are higher-for instance, if there is
reason to think an applicant has been involved in terrorism,
the persecution of others, or serious criminal activity-the
procedures could easily allow for government lawyers to
participate in hearings, present evidence, and cross-examine
the applicant.

CONCLUSION

The shortcomings of our current asylum procedures have
been decades in the making. In the Refugee Act of 1980,
Congress enacted sweeping changes to U.S. refugee laws. As
Sen. Edward Kennedy (the lead sponsor) explained, the
changes were intended to "reform the discriminatory and
outdated refugee provisions" then in place, and to "insure
greater equity in our treatment of refugees."3° But at that
time, the dynamics of psychological trauma were not yet well
understood, and the procedures envisioned by the Refugee
Act's sponsors did not account for the needs of trauma
survivors. Later amendments to the law-most notably the
statutory provisions related to credibility and corroboration-
have made matters worse, not better.

Beneath the laws themselves are deep
misunderstandings about the character of "true" stories, the
truthfulness of storytellers, and the supposed power of cross-
examination to distinguish between truth and falsehood. For
trauma survivors, the system remains both discriminatory
and outdated, and the Refugee Act's full promise cannot be
met without further reform.

Some might suggest that it would be enough to provide
better training for everyone involved in the process, and that
further changes are unnecessary. To do so would be an

306. 125 Cong. Rec. S2630 (daily ed. March 13, 1979) (statement of Edward
Kennedy).
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improvement over the current state of affairs, but it would
leave the United States with an expensive, unwieldy system
that remains ill-equipped to assess the credibility of the
asylum applicants who are most vulnerable and most in need
of the safety that asylum offers.

Adversarial systems of adjudication are grounded in the
premise that the "truth" benefits from a contest of wills in
which competing sides present evidence and "test" the
evidence offered by the other side. But when the witness is a
trauma survivor, adversarial cross-examination is not an
"engine of truth," but rather a cudgel by which both the
witness and the truth are likely to be beaten and broken.

Isak Dinesen once suggested that "[a]ll sorrows can be
borne if you put them into a story or tell a story about
them."307 But for trauma survivors, simply telling the story is
not enough: others must believe the story to be true. This
Article is intended to point the way forward, from the broken
procedures that now exist toward a more humane system for
adjudicating asylum claims.

307. Those words were attributed to Dineson by Hannah Arendt, but Arendt
provided no source. See Lynn R. Wilkinson, Hannah Arendt on Isak Dinesen:
Between Storytelling and Theory, 56 COMPARATIVE LITERATURE 77, 77 (Winter
2004).
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APPENDIX

TABLE 1

Federal Appellate Decisions that Review a Negative
Credibility Finding in an Asylum Case: 2010

For this study, researchers examined 369 decisions*
issued by the Circuit Courts of Appeals in 2010. Each of these
cases reviewed an immigration judge's negative credibility
finding in an asylum case. Table 1 breaks down those cases
by circuit, and includes both the raw number of cases
remanded in each circuit and the percentage of cases
affirmed. Of the 369 cases, 15 were remanded, and the
remaining 354 cases were affirmed.

Circuit Number Cases Percentage
of Cases Remanded Affirmed

First Circuit 4 0 100.0%
Second Circuit 130 1 99.2%
Third Circuit 55 0 100.0%
Forth Circuit 2 0 100.0%
Fifth Circuit 14 0 100.0%
Sixth Circuit 24 0 100.0%

Seventh 6 0 100.0%
Circuit

Eighth Circuit 7 0 100.0%
Ninth Circuit 84 12 85.7%
Tenth Circuit 3 0 100.0%

Eleventh 40 2 95.0%
Circuit
Total 369 15 95.9%

* An additional 44 cases were reviewed but were not included because the
decision does not clearly identify grounds for the negative credibility finding.
Also, cases involving a single appellate decision for two or more family members
with related claims were treated as a single case.
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TABLE 2
Factors Identified By Immigration Judges As Support for

a Negative Credibility Finding

In most cases, judges listed two to four factors in support
of the negative credibility finding. For the 369 cases reviewed,
Table 2 lists the number of decisions that mention each of
various factors. The first category listed includes
inconsistencies in the applicant's testimony at the asylum
hearing, as well as inconsistencies between the testimony and
the applicant's prior statements. This category is broken
down further in Table 3.

Applicant's story was inconsistent 318 (86.2%)
Other aspects of testimony (vague, 84 (22.8%)
implausible, etc.)
Applicant's demeanor 65 (17.6%)
Applicant's story was inconsistent with other 171 (46.3%)
evidence
Applicant failed to corroborate story 158 (42.8%)
All other factors 36 (9.8%)
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TABLE 3
Breakdown of Decisions That Relied on Inconsistencies in

the Applicant's Story

As noted above, 318 of the 369 cases (86.2%) relied on one
or more inconsistencies in the applicant's story as grounds for
a negative credibility finding. Table 3 breaks that group down
further into combinations of three distinct types of
inconsistency.

The testimony was:

Number Percentage of
All Cases

(A)Internally inconsistent 172 46.6%
(B) Inconsistent with the 210 56.9%
declaration
(C) Inconsistent with other 104 28.2%
prior statements

(A) only 67
(B) only 81
(C) only 26
(A) + (B) 77
(A) + (C) 15
(B) + (C) 39

(A) + (B) + (C) 24
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TABLE 4
Breakdown of Cases that Relied on Inconsistencies

between the Testimony and Other Prior Statements as
Grounds for a Negative Credibility Finding

In 104 cases (28.2% of the total) the immigration judge
relied on inconsistencies between an applicant's testimony
and the applicant's prior statements other than a written
declaration. Table 4 breaks this down to separate out the
cases in which the judge relied on a record of the applicant's
statements during an asylum interview.

Total cases 104
Testimony inconsistent with asylum 39
interview only
Testimony inconsistent with other prior 51
statements
Testimony inconsistent with both asylum 14
interview and other statements
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TABLE 5
Breakdown of Factors Considered in Cases for Which the

Applicant's Story Was Not Inconsistent

In 51 cases (13.3% of the total), the immigration judge
did not mention inconsistencies in the applicant's story, but
nonetheless found the applicant not credible for other
reasons. Table 5 identifies the factors the immigration judge
relied on in these cases.

Number
(A) Story was inconsistent 44
with other evidence
(B) Applicant failed to 21
corrorborate testimony
(C) All other factors, 13
including demeanor

(A) only 22
(B) only 4
(C) only 1
(A) + (B) 7
(A) + (C) 5
(B) + (C) 2

(A) + (B) + (C) 10
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TABLE 6
Cases that Combine External Factors with Inconsistencies

in the Applicant's Story

As noted above, in most cases immigration judges relied
on two to four factors to support a negative credibility finding.
Table 6 lists five factors that do not involve inconsistencies in
the applicant's story. For each of those factors, the table
demonstrates that judges rarely relied on such factors alone.
Instead, these factors were usually combined with an
inconsistency in the applicant's story.

(A) Applicant's story inconsistent with 171
other
evidence

Applicant's story was also internally 120 70.2%
inconsistent
(B) Applicant failed to corroborate 158
story

Applicant's story was also internally 135 85.4%
inconsistent

(C) Demeanor 65

Applicant's story was also internally
inconsistent 57 87.7%

(D) Other aspects of testimony (vague, 84
implausible, etc.)

Applicant's story was also internally
inconsistent 73 86.9%

(E) Other grounds for negative 36
credibility
finding

Applicant's story was also internally 34 94.1%
inconsistent
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TABLE 7
Factors Considered in Conjunction with Inconsistencies
Between the Applicant's Testimony and the Written

Declaration

As noted above, in 210 cases (56.9% of the total) an
immigration judge relied on inconsistencies between the
applicant's testimony and a written declaration prepared by
the applicant's lawyer. In most of those cases, the judge also
relied on other factors. Table 7 identifies the number of times
each of these other factors was relied on.

Inconsistency between testimony and declaration 21
only
Testimony itself was also inconsistent 90
Testimony was inconsistent with other prior 63
statements
Applicant's demeanor 31
Also other aspects of testimony (vague, 51
implausible, etc.)
Testimony was inconsistent with other evidence 79
Applicant failed to corroborate testimony 81
Also other factors 23

TABLE 8
The Number of Factors Cited In Each Decision

Factors Cases
1 64
2 95
3 122
4 62
5 17
6 7
7 1
8 1
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R E G U L A R A R T I C L E

The Role of Mental Health
Professionals in Political
Asylum Processing
Susan M. Meffert, MD, MPH, Karen Musalo, JD, Dale E. McNiel, PhD, and
Renée L. Binder, MD

Applying for asylum in the United States can be a strenuous process for both applicants and immigration
attorneys. Mental health professionals with expertise in asylum law and refugee trauma can make important
contributions to such cases. Not only can mental health professionals provide diagnostic information that may
support applicants’ claims, but they can evaluate how culture and mental health symptoms relate to perceived
deficits in credibility or delays in asylum application. They can define mental health treatment needs and
estimate the possible effects of repatriation on mental health. Mental health professionals can also provide
supportive functions for clients as they prepare for testimony. Finally, in a consultative role, mental health
experts can help immigration attorneys to improve their ability to elicit trauma narratives from asylum
applicants safely and efficiently and to enhance their resilience in response to vicarious trauma and burnout
symptoms arising from work with asylum seekers.

J Am Acad Psychiatry Law 38:479 – 89, 2010

The goal of this article is to build on previous work
describing the role of mental health professionals in
political asylee evaluations.1–3 Toward this goal, we
describe the legal context of asylee processing and the
challenging tasks of immigration attorneys, identify
concerns of particular legal importance that can be
addressed by mental health evaluations of asylees,
and discuss the role of mental health professionals in
consultations with immigration attorneys, including
training in safe and efficient interviewing of trauma-
tized clients and development of skills to protect
against the risk of burnout and secondary trauma
among immigration attorneys.

Refugees and Asylum Seekers Under
United States Immigration Law

Definitions

Congress enacted the 1980 Refugee Act to bring
the United States into compliance with its interna-
tional obligations under the 1967 United Nations
Protocol Relating to the Status of Refugees, which
the United States signed in 1968. Under the Refugee
Act, refugees are defined as individuals who are un-
able or unwilling to return to their country of origin
because of persecution or a well-founded fear of per-
secution on account of race, religion, nationality,
membership in a particular social group, or political
opinion. As the United Nations High Commissioner
for Refugees (UNHCR) has observed, there is no
universally agreed upon definition of persecution.
The harm does not have to be physical to constitute
persecution, and harms ranging from economic to
psychological to physical have been recognized by
the courts as rising to the level of persecution.

Under U.S. law, there are two ways in which an
individual can be recognized as a refugee. First,
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through the U.S. refugee resettlement program, in-
dividuals outside the United States can be inter-
viewed by immigration officials, adjudicated as refu-
gees and allowed to enter the United States as such.
Second, individuals fleeing persecution may attempt
to arrive in the United States (either with or without
documents allowing them to enter legally), at which
time they may apply for asylum and related forms of
relief, such as withholding of deportation (also
known as restriction on removal) or protection under
the Convention Against Torture (CAT).

Applying for Asylum and Related Relief in the
United States

The procedures that apply to an asylum seeker
(i.e., a person who seeks protection after arriving in
the United States) depend on the status and circum-
stances of the individual. An individual who is law-
fully present in the United States (i.e., on a tourist or
student visa, or other lawful status) or an individual
who is not lawfully present, but who has not been
apprehended by immigration authorities may apply
affirmatively. Affirmative applications are adjudi-
cated in a nonadversarial proceeding at Asylum Of-
fices (AOs). In this case, nonadversarial means that
the asylum officer interviews the individual as to his
or her eligibility for protection, and there is no attor-
ney representing the U.S. government, cross-exam-
ining the asylum seeker, and arguing against relief.
The Asylum Offices are part of the U.S. Citizenship
and Immigration Services (USCIS) of the Depart-
ment of Homeland Security (DHS).

Individuals of unlawful status who have been ar-
rested by the immigration authorities are put in im-
migration court removal proceedings to eject them
from the country. They raise asylum as a defense
against removal, and thus their claims for asylum are
characterized as defensive. Individuals who apply af-
firmatively, but who are not granted asylum, also
proceed to immigration court, where they are per-
mitted to pursue their initial claims. The immigra-
tion courts are part of the Executive Office of Immi-
gration Review (EOIR) within the Department of
Justice (DOJ). Removal proceedings are adversarial,
in that the judge hears the applicant’s claim and also
hears any arguments against the applicant’s eligibility
from the U.S. Government, represented by an Im-
migration Customs and Enforcement (ICE) attor-
ney. Although the government is represented by an
attorney in every case, asylum seekers often appear in

court without an attorney, because they are not en-
titled to free representation, and many of them can
neither afford private counsel nor secure pro bono
representation.

All individuals who apply for asylum, whether af-
firmatively or defensively, must prove that they ap-
plied within one year of their date of arrival in the
United States. According to government regulations,
the one-year deadline may be waived on the basis of
changed or extraordinary circumstances. Asylum
seekers, as well as those applying for other forms of
relief, such as restriction on removal, may also be
barred from protection if they fall within certain
other categories specified in the refugee statute. For
example, individuals who are considered to have per-
secuted others, who committed certain crimes, and
who pose a national security risk are statutorily pre-
cluded from relief.

The number of individuals accepted as refugees
through both the resettlement and the in-country
application process is relatively small. In 2007,
48,217 individuals were admitted to the United
States as refugees, and 25,270 were granted asylum.4

The granting of asylum confers several benefits.
An asylee may bring his or her spouse and children to
the United States and can eventually become a law-
ful, permanent resident and then a U.S. citizen. An
asylee is also entitled to work and is eligible for a
range of social services. The benefits that accompany
the related reliefs of restriction on removal and CAT
are less extensive, but they do prevent a person from
being returned to the country where he fears
persecution.

The Legal Requirements

Elements of the Refugee Definition

Obtaining the designation of refugee requires a
three-part showing: that the form of harm is serious
enough to be considered persecution; that the perse-
cution has already been inflicted or that the individ-
ual has a well-founded fear that it will be inflicted if
forced to return to the home country; and that the
persecution occurred on account of race, religion,
nationality, political opinion, or membership in a
particular social group. This last requirement is gen-
erally referred to as proof of nexus.

Since 1980, when the Refugee Act was enacted,
the courts have issued decisions fleshing out what is
meant by each of the elements that make up the
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definition of refugee. There have been, and continue
to be, controversies surrounding each prong of the
definition. For example, although court decisions all
agree that persecution requires a harm that is more
than trivial, they disagree as to when the harm is
severe enough to rise to the level of persecution.
Some courts tend to be more generous in finding that
harms, even nonphysical ones, are persecution,
whereas others might reject even serious physical
harm as constituting persecution. The element of
well-foundedness has also brought a range of deci-
sions. There is consensus on the necessary require-
ments for well-foundedness: there must be a showing
of subjective fear supported by an objective basis.
Notwithstanding that consensus, the courts often
disagree as to the type of facts that would demon-
strate an objective basis for the fear.

Recently, the nexus element of the definition has
been the subject of extensive controversy, especially
when the claim is based on a nexus to a particular
social group. Many refugee scholars and advocates
argue that the ground of a particular social group
should be broadly interpreted to include the many
persecuted groups not encompassed by the other
four grounds: race, religion, nationality, and political
opinion. They argue for it to include groups such as
those defined by gender, sexual orientation, or phys-
ical or mental disability. Those who are interested in
limiting the protection of asylum object to a broad
interpretation of the social group ground.

The Burden of Proof

The individual seeking asylum and other related
forms of relief bears the burden of proof, which
means that the asylum seeker must put forth the
evidence establishing all the elements of the claim. In
some cases, especially if a person had to flee on short
notice, the only proof an individual may have is his
testimony. Asylum seekers often have no time to
gather documents that might help prove their claims.
A case can be established on testimony alone, if the
asylum seeker is considered to be credible. Attaining
credibility can pose a challenge to asylum seekers,
because the hallmarks of credibility in the legal sys-
tem do not take into consideration the way in which
the trauma many asylum seekers have suffered affects
their ability to provide believable testimony.

The factors that courts consider in determining
credibility actually often work directly against trau-
matized asylum seekers. For example, asylum officers

and judges can consider the demeanor or general
appearance and comportment of an individual to de-
termine whether he is telling the truth. An asylum
seeker who does not display what would be consid-
ered normal emotional responses in recounting
events may be considered to be dissembling, as might
one who appears uncomfortable or anxious. Yet the
absence of normal emotional response (i.e., crying
when recounting a tragic loss) or the appearance of
discomfort could be the result of the trauma suffered.
Beyond demeanor, asylum officers and judges look
to the quality and quantity of testimony. Relying on
the premises that the truth does not change and that
a person who has lived through an experience should
be able to recount it in detail, decision-makers eval-
uate whether the asylum seeker can provide consis-
tent and detailed testimony and find those who can-
not to be lacking in credibility. As with demeanor,
these factors are poor indicators of truth telling.
Trauma may affect memory such that both consis-
tency and ability to recall detail are greatly
compromised.5–12

Culture and Malingering in General
Forensic Psychiatry

Culture and malingering are of central importance
when evaluating an asylum seeker. Of course, these
concerns are also important in the broader practice of
forensic psychiatry. We will briefly summarize the
general forensic psychiatry literature on the topics of
culture and malingering before discussing the special
case of the asylum applicant evaluation.

Beger and Hein13 trace the roots of the cultural
defense in criminal law to 1938, when Thorsten
Sellin published Culture Conflict and Crime.14 Sellin
argued that legal conflicts can arise in pluralistic so-
cieties when individuals follow conduct norms that
are unique to their ethnic group. Beger and Hein
defined the current understanding of the cultural de-
fense as a legal strategy that argues that immigrants
should not be held fully accountable for conduct that
is defined as culturally acceptable in their homeland
but is criminal in the United States.13

The ongoing legal debate over the use of the cul-
tural defense has implications for forensic psychiatry.
Forensic psychiatry consultants may be asked to
comment on the role of cultural factors in an indi-
vidual’s conduct.15 Most of the current forensic psy-
chiatric literature addresses the role of cultural eval-
uation in the context of criminal proceedings,
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perhaps reflecting attorneys’ tendency to use the cul-
tural defense in criminal litigation.15–17 Kirmayer
and colleagues15 gave an overview of cultural psychi-
atry as it pertains to forensic work and pointed out
the dangers involved in incorporating cultural for-
mulations into forensic evaluations. They noted the
risk of failing to attend to the “culture of the familiar”
and suggested that the U.S. legal system would not
give equal weight to narratives of structural violence
sustained, for example, in U.S. urban ghettos versus
the explicit violence endured by international geno-
cide survivors.

This discrepancy between the response to the compelling
story of someone from far away exposed to genocidal vio-
lence and the familiar story of yet another victim of the
unjust social system close to home, points to the danger of
focusing on “culture” as a construct that elides the social,
political, and economic factors that create structural vio-
lence [Ref. 15, p 99].

Furthermore, they argued that using cultural
formulations in forensic psychiatry can foster ste-
reotypes and stigmatization of ethnic groups. Ul-
timately, Kirmayer and colleagues15 stated that
cultural considerations can be used to good effect
in forensic psychiatry, but the lens should be re-
ciprocal, such that the consultant is conscious of
the power dynamics between minority and domi-
nant cultures within their own society and consid-
ers the consequences of a cultural formulation for
the larger society. Boehnlein and colleagues16 dis-
cussed the practicalities of cultural consultation in
forensic psychiatry and suggested that an analysis
of cultural factors may have the most potent im-
pact when used for mitigation at the penalty phase
of criminal proceedings.

The problems of credibility and malingering loom
large in the practice of forensic psychiatry and have
generated a correspondingly large body of literature.
For the purposes of this article, we will limit our
summary of malingering to those points that pertain
to post-traumatic stress disorder (PTSD), one of the
most common and legally important diagnoses for
asylum seekers.

Trauma and Memory

Historically, the dialogue on memory in the con-
text of PTSD has been heated, with debates raging on
topics such as the validity of recovered memories of
trauma, multiple personalities, and dissociative am-
nesia. Recently, there has been greater consensus
about the nature of traumatic memory. According to

the dual-representation model, involuntary memo-
ries of traumatic events, such as flashbacks or night-
mares, occur spontaneously, while verbally accessi-
ble, voluntary memories of the facts of the event are
much more difficult to retrieve.10 Although clinical
research is not abundant, one study of active duty
military personnel showed that subjects exposed to
high-stress interrogations had greater difficulty in
identifying their interrogators than did those who
were exposed to low-stress interrogations.11 The dif-
ficulty that individuals may have in recounting a con-
sistent narrative of highly stressful or traumatic situ-
ations has also been noted in the context of
childhood sexual abuse18 –20 and eye witness
reporting.11,21

Even if memories of traumatic events are accessi-
ble to the victim, it should also be noted that there are
often circumstances that could lead the individual to
refrain from offering detailed factual information.
For example, in her article, “Why Women Don’t
Report Sexual Assault,” Binder noted that only 18
percent of rapes of women are reported.22 The most
commonly cited reasons for not reporting are guilt
and embarrassment.

PTSD and Malingering

Rogers23 proposed three explanatory models for
malingering: pathogenic, criminologic, and adapta-
tional. He described the pathogenic model as one in
which the individual has genuine psychopathology,
although not currently consistent with the malin-
gered diagnosis. The criminologic model refers to
individuals motivated by antisocial and oppositional
attitudes to achieve secondary gain. In the adapta-
tional model, malingering is a constructive attempt
from the feigner’s perspective to succeed in adver-
sarial circumstances, based on a risk-benefit analy-
sis.24 Rogers24 pointed out that the explanatory
model used by the evaluating forensic expert may
influence diagnostic and treatment considerations.
As noted by Guriel and Fremouw,25 PTSD is partic-
ularly susceptible to malingering, in part because of
the high incidence of comorbid disorders and the
frequent presence of financial or social secondary
gain, such as disability benefits.

Forensic Assessment of PTSD and Malingering

Much has been written regarding the evaluation of
malingering in the context of PTSD.25–30 To date,
there is no gold standard for PTSD diagnosis. Some
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have concluded that the best evaluation for malin-
gered PTSD is a multipronged effort in which an
awareness of secondary gain is combined with an
evaluation of how multiple data sources (e.g. clinical,
collateral, and psychological testing data) confirm or
discount one another.25,26 This point was made by
Binder and McNiel31 in a discussion of evaluations
of alleged victims of sexual exploitation and bound-
ary violations. Resnick30 concurred, noting that as-
sessment for malingered PTSD can be enhanced by
comparing reports of premorbid functioning, collat-
eral reports, and testing data to the subject’s reports.
He also noted the potential diagnostic value of at-
tending to and attempting to elicit atypical signs and
symptoms of PTSD.

There is a debate in the literature about the merits
of different psychological tests in evaluations of ma-
lingered PTSD.26 –28 Drob and colleagues32 de-
scribed the importance of differentiating malinger-
ing from other failures of credibility, such as Ganser
syndrome and other factitious disorders.

Culture and Malingering in the Evaluation
of Political Asylum Applicants

Culture

Culture plays an important role in any forensic
psychiatric evaluation, but it is critical in the evalua-
tion of an asylum applicant. Culture informs emo-
tional expression, norms, and pathology to such an
extent that some in the field of global mental health
and medical anthropology do not believe that the
Diagnostic and Statistical Manual of Mental Disor-
ders (DSM) categories of illness are cross-culturally
valid.33–37

Numerous difficulties can arise in the assessment
of an asylum applicant with a cultural background
different from that of the evaluator. First, there is
often a problem of linguistic equivalence. If the eval-
uator and evaluee do not speak the same language,
then an interpreter must be obtained. Evaluees may
arrive with a younger family member whom they
plan to use as an interpreter. As with any area of
medicine, the use of an interpreter who is related to
the evaluee can create a challenging situation for all
involved parties and is best avoided. Evaluees may be
reluctant to elaborate fully on the facts or symptoms
that they consider shameful or embarrassing if their
family member is interpreting. Reciprocally, the
family member, out of shame, embarrassment, or

family dynamics or for other reasons may not trans-
late exactly what the evaluee says. Even when an ob-
jective interpreter is used, any interview can be com-
promised by a loss of nuance or misunderstandings
related to the translation.38–40 In one study of health
care interpreters, it was noted that physicians and
patients often had different understandings in three
domains that could lead to miscommunication: (1)
ideas about the patient’s health problem; (2) expec-
tations of the clinical encounter; and (3) verbal and
nonverbal communication styles.39 Such misunder-
standings can be particularly problematic in the case
of mental health evaluations, where the nuances of
emotions and delicate details of traumatic events can
be obscured by translation.

Cultural differences can certainly lead to many
challenges beyond those of linguistics. Discerning
the facts of traumatic experiences can be difficult
when interviewing asylum seekers who are from a
culture different from that of the evaluator. One
challenge is that evaluators may lack an awareness of
the euphemisms or mechanisms of collective avoid-
ance that a community uses for particular traumas.
For example, in regard to the survivors of the Darfur
genocide, the community described women who had
been “away for several days,” but did not explicitly
acknowledge that they had been kidnapped and
raped by Janjaweed rebels, in part because public
recognition of the rapes could lead to rejection of the
victims by their husbands and families (Meffert SM,
Ali M, Abdo AO, unpublished data, year).41 Simi-
larly, when reporting incidents to the asylum offi-
ciants in Cairo, some Darfur women did not reveal
that they had been raped in The Sudan, because this
way of articulating events was at odds with cultural
norms. As described earlier, the usual psychological
mechanisms of shame and avoidance that complicate
any evaluation of a traumatized individual are also at
play with asylum applicants, expressed through their
own cultural lens. Given that forensic evaluators
must often consider how the reported symptoms re-
late to traumatic experiences, such difficulties with
ascertaining and understanding the facts pose a sig-
nificant challenge for the assessment of asylum
applicants.

As mentioned, the topics of cross-cultural psychi-
atry and forensic psychiatry are fields of study unto
themselves. The diagnosis of PTSD in populations
exposed to mass violence has been the subject of par-
ticularly intense debate. In the face of rising asser-
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tions that traumatized populations have high rates of
PTSD, some have argued that the diagnostic criteria
of PTSD are bound to Euro-American culture and
are irrelevant, pathologizing, and detrimental when
imposed on other cultures.33,34,42,43 More recently,
there has been an effort to reach a consensus about
the existence and treatment of trauma-like syn-
dromes in populations exposed to mass violence, al-
though the cross-cultural validity of the PTSD diag-
nosis remains in question.35

Much attention has been directed toward the val-
idation of psychological assessment instruments
across the cultural and linguistic backgrounds that
should be considered in deciding on the pertinence
of psychological tests for an individual evaluee.
Adapting and testing the validity of psychological
instruments for use with a new culture is a compli-
cated endeavor44–50 and has not been accomplished
for all cultural and linguistic groups. When psycho-
logical tests are used in evaluation of an asylum
seeker, the evaluator should consider matters such as
his own cultural and linguistic competence; the use
of interpreters or translators; which language to use
in the assessment of multilingual evaluees; the level of
acculturation of the evaluee; aspects of test trans-
lation, adaptation, and interpretation; and appli-
cation of appropriate test norms.51

Credibility and Malingering

Determination of factual credibility is not within
the scope of a forensic mental health evaluation, but
rather is a responsibility of the trier of fact. However,
as with any forensic psychiatry evaluation, an assess-
ment of an asylum applicant includes consideration
of the possibility of malingering. A mental health
professional’s comments on this point can provide
information that is helpful to the trier of fact in as-
sessing credibility. Achieving refugee status can rep-
resent a strong external motivator and the psychiatric
symptoms that support the application, such as those
of PTSD, are subjective and susceptible to manipu-
lation. As discussed earlier, an effort to assess credi-
bility commonly involves the comparison of multiple
data sources—for example, comparing the results of
psychological testing or collateral information to the
evaluee’s report of symptoms. In the case of asylum
applicant evaluations, such methods of corrobora-
tion may not be available for a given case. Lack of
norms for psychological tests in a particular evaluee’s
language and/or culture may limit their applicability.

Thus, their utility for corroborating symptoms or
diagnostics may be attenuated when assessing asylum
applicants. For some asylum seekers, collateral infor-
mation is nonexistent because they have fled their
country of origin with little documentation and have
no close contacts in the area. Therefore, in the eval-
uation of the asylum seeker, the mental health pro-
fessional is not only often faced with an assessment
for PTSD, with its usual challenges, but must also
contend with the potential distortion caused by dif-
ferences in culture, linguistics, and the frequent un-
availability of the usual sources of diagnostic and
factual corroboration.

Despite these challenges, in many cases, mental
health professionals are still able to offer information
to the court that is useful in determining credibility
among asylum seekers. Mental health evaluations
can be helpful in explaining the general characteris-
tics of traumatic memory and how such mechanisms
apply to the case at hand. As already mentioned,
memories of traumatic events are characteristically
fragmented, are difficult to arrange chronologically,
and can be suppressed altogether.10,52,53 This, com-
bined with an individual’s avoidance of discussing
traumatic memories and his culture’s avoidance
through the creation of euphemisms, can make un-
derstanding an asylum seeker’s history of trauma a
process of excavation, in which factual details are
gradually revealed over time. A mental health profes-
sional with expertise in trauma can help the fact
finder understand that inconsistencies of narrative
may be a reflection of trauma rather than lack of
credibility.

Credibility Case Example: Allen Mukamusoni

Allen Mukamusoni54 is a woman who was born to
Rwandan parents in a refugee camp in Uganda. Her
mother was Tutsi and her father was Hutu. Her
mother and siblings were killed by Hutu rebels. She
was captured by the Rwandan Patriotic Front and
was raped and tortured during her imprisonment.
She entered the United States at the Houston airport
on May 5, 1998, and stayed past the six-month ex-
piration of her visa on November 4, 1998. She ap-
plied for asylum slightly over one year after her
arrival.54

The IJ (Immigration Judge) found that Mukamu-
soni “ha[d] not established the truthfulness of what is
stated in her asylum application.” The Board of Im-
migration Appeals (BIA) denied her appeal, finding
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that Mukamusoni “failed to meet her burden of
proof in establishing past persecution or a well-
founded fear of future persecution.”54 The BIA
found it significant that she “testified that she was
raped during her incarcerations, but provided no de-
tails about the incidents.” On review by the United
States Court of Appeals for the First Circuit, the BIA
decision was vacated and the case remanded to the IJ.
The mental health evaluation and records of mental
health care were cited as an important validation of
Mukamusoni’s credibility:

[T]he overwhelming weight of the evidence from the twen-
ty-five pages of Dr. Wolfe’s notes and Dr. Wolfe’s psycho-
logical evaluation corroborates Mukamusoni’s claims. The
records are literally replete with information which sup-
ports the substance of Mukamusoni’s testimony. Mukamu-
soni’s account of her experiences in Rwanda to Dr. Wolfe is
also consistent with the accounts given in her affidavit,
application, and oral testimony. Dr. Wolfe noted the phys-
ical evidence that corroborated Mukamusoni’s story: ulcers
developed in prison, her independently sought HIV testing
in light of her fear of having contracted AIDS from her
rapes, trauma-induced PTSD symptoms such as night-
mares, hopelessness, sleeplessness, distrust of others, etc.
[Ref. 54, p 9].

Countertransference With Political
Asylum Applicants

As with any forensic mental health evaluation, it is
the evaluator’s professional responsibility to com-
plete as objective an assessment as possible. Evalua-
tion of an apparently traumatized individual who is
the alleged victim of atrocity, genocide, torture, or
other horrific events tends to have an especially
strong countertransferential pull toward advocacy.
Indeed, some psychiatrists who perform asylum ap-
plicant evaluations are motivated by altruism and the
hope that their evaluations will help the applicants
achieve refugee status. Altruistic goals do not neces-
sarily preclude an objective position, particularly
since the most effective forensic evaluation is gener-
ally one that the trier of fact trusts to be objective.
However, the presence of such motivations in polit-
ical asylum work means that mental health profes-
sionals who conduct evaluations must be particularly
vigilant about their own desires for the outcome and
how these desires could bias the content of their work
products.

Well-trained mental health professionals have an
understanding of how to maintain their emotional
stability when interacting with symptomatic pa-
tients, especially if the evaluator has witnessed the
progress toward recovery of severely distressed pa-

tients. However, the intensity of the trauma experi-
enced by some asylum seekers can be overwhelming,
even to an experienced professional. Although the
existence of vicarious trauma among trauma clini-
cians is debatable, peer support and supervision by
other mental health professionals are presumed to
have prophylactic value.55–58

Rationale for Delay in Application

As mentioned earlier, individuals who do not ap-
ply for asylum within a year of arriving in the United
States may be barred from asylum unless they can
show changed or extraordinary circumstances that
would allow them a waiver. Many asylees do not
apply within one year. For some, mental health fac-
tors may contribute to the application delay. One of
the diagnostic criteria for PTSD consists of a cluster
of avoidance symptoms. Individuals with severe
avoidance symptoms related to their persecutory ex-
periences may have difficulty discussing these events
and may therefore avoid engaging in a process of
applying for asylum that would require communica-
tion and repeated discussion of the details. It is worth
noting that the concept of extending a statute of
limitations based on mental illness is not limited to
asylum cases and has been active in case law and legal
discussion for many years.59–62

One-Year Bar Case Example: Ms. X.

Ms. X., a young woman from Guatemala was
threatened by villagers who believed that her hus-
band had collaborated with the guerillas. The villag-
ers came to her home and threatened to kill her, her
mother, and her sister. Shortly thereafter, three men
came to her home with rifles and machetes and raped
her and her sister. She escaped to the United States,
where she joined her husband, a permanent U.S.
resident. She filed for asylum more than one year
after her arrival in the United States The mental
health evaluation showed that Ms. X. had symptoms
of PTSD and major depressive disorder. Her symp-
toms of PTSD included avoidance of any reminders
of traumatic events as well as agitation and distress
when confronted with reminders or thoughts of
these events. The mental health evaluator explained
that her failure to file for asylum in a timely manner
was probably related to her PTSD symptoms, partic-
ularly the avoidance symptoms that made her ex-
tremely averse to discussion of past persecution. Ms.
X. was granted asylum (Hreshchyshyn MA, East Bay
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Sanctuary Covenant, personal communication (in-
terview), 2008).

Treatment Recommendations

A skilled psychiatric evaluation can provide rec-
ommendations for treatment, including the specific
types, names, and doses of medications; the monitor-
ing required for medications; and the best psycho-
therapy choices. A detailed treatment plan can be
relevant to immigration attorneys, as they can com-
pare the needed treatment to the available treatment
in the host country.

Mental Health Implications of Repatriation

Forensic psychiatry evaluations can also be rele-
vant to the immigration attorney when opinions can
be offered on the likely impact of repatriation on the
mental health of the asylee. The assessment of possi-
ble impact should take into account not only the
availability of the needed treatment in the host coun-
try, but also how re-exposure to traumatic cues could
affect current mental health symptoms.

Psychiatric Consultation With
Immigration Attorneys

Obtaining the Trauma History Effectively
and Efficiently

Acts of persecution can cause mental health
trauma. Obtaining the facts of traumatic events from
the individuals who have experienced them is a com-
plicated process in which mental health professionals
can be of assistance. Although many immigration
attorneys have vast experience in helping their clients
discuss traumatic aspects of their cases, in some situ-
ations, a mental health professional who is focused
solely on the client’s emotions and mental health
history and has the training to carefully discuss trau-
matic events in a culturally appropriate manner can
safely elicit details of past events that may not be
accessible to attorneys. One immigration attorney
reported that he felt unable to argue a case effectively
until the client was seen by a psychiatrist who elicited
previously unknown details of past persecution that
proved critical to the case (Gueron H, personal com-
munication (telephone interview), 2009).

Mental health trauma experts also have an impor-
tant role in collaborating with immigration attorneys
or immigration law clinics to teach effective methods
of obtaining the trauma details. There are numerous

strategies for effectively obtaining the necessary in-
formation about a traumatic event. Important tech-
niques include titration of exposure to recollection of
events, recognition of when clients are shutting
down their memories, and understanding how to
start and end sessions to maximize the emotional
capacity of clients to tell their stories.

Safety

Obtaining the facts of traumatic events is a spe-
cialized skill. The principal danger is emotional de-
stabilization of the client, resulting in functional or
emotional decompensation, including possible at-
tempts to harm or kill oneself or others. Immigration
attorneys are given the difficult task of obtaining the
facts of traumatic events to help their clients avoid
further persecution, with the knowledge that relay-
ing the facts could itself be a traumatizing experience
for their clients. The attorney must balance safety
against the time limits of the legal process and the
need for compelling details of the trauma to present
to the trier of fact who is considering the request for
asylum.

Mental health trauma experts can be helpful in
teaching immigration law clinics strategies for main-
taining safety while obtaining the necessary factual
details. Strategies include adequate emotional prep-
aration for the client, strong working alliance, fre-
quent checks on emotional welfare, rallying social,
community and spiritual supports for the individual,
knowledge of the warning signs of mental health de-
compensation, and the ability to recognize mental
health emergencies.

Vicarious Trauma

Immigration attorneys are under stress in regard to
potential vicarious trauma. Unlike many other areas
of law, they are required to obtain and present an
understanding of their clients’ subjective fears and
often horrific experiences. One study found that at-
torneys specializing in areas such as domestic vio-
lence, family law, and legal aid criminal services ex-
perience significant symptoms of burnout and
secondary traumatic stress. Their symptoms were re-
ported to be higher than those of mental health pro-
fessionals or social services workers.63

There are multiple possible reasons for the high
rate of secondary trauma among attorneys working
with survivors of violence. First, there is often a high
case load, with frequent, brief exposures to many
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different cases, resulting in a total exposure to mul-
tiple trauma stories with little time to process the
experiences. Second, there is often a lack of emo-
tional support for attorneys, in both material and
cultural terms. Unlike mental health professionals,
there is no tradition of using peer groups to provide
emotional support and supervise one another during
difficult cases. There is often a cultural bias within
the field of law that causes one to avoid acknowledg-
ment of emotional stress or the emotional impact of
cases. These factors work synergistically to minimize
the one factor that has been most clearly proven to
protect against vicarious stress and burnout: social
support.64–66

Testifying

The psychological stress experienced by asylum
applicants is particularly high in cases in which they
must testify and submit to what can be aggressive
cross-examination. Immigration attorneys may at-
tempt to enlist the help of mental health profession-
als who are experienced with refugee trauma and asy-
lum proceedings to assist with preparation of clients
for the stress of testifying (Gueron H, personal com-
munication (telephone interview), 2009). As dis-
cussed earlier in the Countertransference section,
there can be a strong pull toward advocacy in politi-
cal asylum cases. The ethics of forensic psychiatry
advise that mental health professionals should strive
for objectivity.67 Therefore, a request from an attor-
ney to help stabilize or treat a client may best be
responded to by referral to a treatment provider. Ul-
timately, this referral may be more beneficial to asy-
lum seekers, as they will gain an identified mental
health care provider with whom they can continue, if
needed, after the conclusion of the case.

Conclusions
The process of seeking asylum and related forms of

relief can be a strenuous process for both clients and
their attorneys. Evaluation of asylum applicants by a
mental health professional with expertise in the field
of refugee trauma can be of particular value in the
presentation of a case. Such evaluations can provide
medical opinions regarding the client’s mental disor-
der, the implications of which bear on the client’s
credibility, delay in application, culturally informed
emotional expression, treatment needs, and mental
health consequences of deportation. Mental health
professionals can also be advisors to attorneys in the

preparation of clients for the stressful process of tes-
tifying for asylum.

Mental health professionals with expertise in ref-
ugee trauma also have an important role as consult-
ants to immigration attorneys and immigration law
clinics. They can teach strategies for effective and safe
methods of eliciting the details of persecution. Men-
tal health professionals can also help to educate prac-
ticing attorneys and law students on the signs and
symptoms of vicarious trauma resulting from work
with asylum applicants, as well as the most useful
coping skills. Such skills may help to decrease the risk
of burnout among attorneys working with trauma-
tized populations and protect the attorneys’ personal
relationships from the damaging effects of secondary
trauma.
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THE USE OF WRITTEN DIRECT TESTIMONY IN
JURY TRIALS: A PROPOSAL

Abraham P. Ordover*

The trial court is an escape valve for the excessive heat gener-
ated by conflicts within the society. Its role is to resolve disputes
pursuant to procedures calculated to permit a full and fair hear-
ing to the litigants. It is widely known among members of the bar
that a lawsuit is not a scientific investigation for the discovery of
truth.' Rather, it is a mechanism by which society seeks to resolve
the disputes which arise between or among its members and/or
institutions.2 The litigants frame the issues and determine the
matters to be studied. They marshall their own evidence and
present only those facts which are of immediate moment and
persuasive significance in the context of their case. Ordinarily, no
search for broader truths is either attempted or permitted in this
forum.3

Although truth may be beyond the litigator's grasp, reasona-
bly just settlements of disputes are not. At trial, such resolutions
are left to the trier of fact. They depend upon the facts presented
and the clarity and persuasiveness of the presentation. It is here
that the process frequently comes apart, for the traditional modes
of presentation of facts in our trial courts are inappropriate in
many modern disputes.

Litigation in the trial courts is a reflection of the society from
which the conflict originates. Our society is monstrously technical
and produces rather complicated disagreements. The mere men-
tion of terms such as antitrust or products liability, or any of a
host of scientific phrases or technical words of art concerning
anything and everything from atomic physics to automotive parts
is enough to activate a blank stare in all of us save one who

* B.A. Syracuse University, 1958; J.D. Yale University, 1961; Associate Professor of
Law, Hofstra University School of Law.

1. Exceptions to this expansive view are most frequently found when courts seek to
alter judicial notice of "legislative facts." See, e.g., Davis, An Approach to Problems of
Evidence in the Administrative Process, 55 Hmv. L. REv. 364 (1942); C. McCoRMICK,
HANDBOOK OF THE LAw OF EvmaIDcE § 331 (2d ed. 1972) [hereinafter cited as McComicK].
For the most part this practice occurs in appellate courts, as seen in cases like Miranda
v. Arizona, 384 U.S. 436 (1966) and Brown v. Bd. of Education, 347 U.S. 483 (1954).

2. It has also been characterized as "[a] competition of inconsistent versions of facts
and theories of law." R. KEEON, TaRA TACTIcs AND M rrHODS xi (1973) [hereinafter cited
as KEEroN].

3. Id. at 319.
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happens to be an expert in that minute area of human concern
to which the word or expression may have meaning.

We are a society of experts. We are beset by them and are
ourselves the besetters, depending upon the particular matter
at issue. We are a mass society in which change is a constant,
turmoil the normal way of things, and complexity an unpleasant
by-product. When a conflict arrives in court it is usually a comp-
licated affair requiring the use of expert testimony for an under-
standing of the facts at issue.4

Unfortunately, the procedures which we employ in our trial
courts are poorly suited to the presentation of scientific, techni-
cal, or even complex facts.5 These procedures have evolved to a
state where they are uniquely geared to the convenience of coun-
sel and not to the enlightenment of the judge and jury. This can
readily be seen by an almost religious cleaving to the question and
answer method of direct interrogation. In order to preserve the
opportunity to object, we have foregone the lucidity of the direct
narrative presentation.6 In the case of the expert witness or even
the complicated fact witness, all too often the result is a baffled
jury. In the guise of insulating the jury from objectionable matter
we instead succeed in insulating it from the facts.

If the jury is to understand the facts of a convoluted trial, a
different method of presenting direct testimony must be em-
ployed. Such a presentation must place emphasis on clarity. It
must preserve the right of counsel for legitimate objection while
removing those which are merely captious and wasteful. It should
eliminate the propensity of some attorneys toward gamesman-
ship. It must provide an expanded opportunity for cross-
examination and persuasive argumentation. A premium must be
placed on putting the facts before the jury in a comprehensible
manner.

The proposal which follows calls for the utilization of written
narrative direct testimony in appropriate jury cases. These would
include cases involving a substantial degree of sophisticated,
technical evidence. Resistance to the introduction of written evi-
dence is largely based upon traditional adversary concepts of jury

4. MCCORMICK §§ 13-17; 2 J. WIGMORE, A TR ATISE ON THE ANGLO-AMERICAN SYSTEM
OF EVIDENCE IN TRIALS AT COMMON LAW § 563 (3d ed. 1940) [hereinafter cited as
WIGMORE].

5. See 3 WIGMORE § 767.
6. See, e.g., LEVIN & CRAMER, TRIAL ADVOCACY 129 (1968); KEETON 321.
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trials and the hypertechnical forms of objections which have
evolved to "protect" the jury within this framework. The aim of
this proposal is to place factual exposition at the forefront of trial
considerations while protecting the jury both from "tainted" evi-
dence and from ourselves.

The use of written testimony demands rethinking in a num-
ber of areas including scope of discovery, trial preparation, the
relationship of counsel to witness, the role of the court and, cer-
tainly not least, the application of some of the technical rules of
evidence at trial. While reanalysis is always painful, it is immeas-
urably more painful to participate in a tangled trial where the
jury is befuddled by the evidence largely because our forms result
in a clumsy presentation. 7

I. THE PROPOSAL

A. Method of Operation
(1) The trial judge shall have the discretion to permit or

require expert, skilled, or other complicated testimony to be
prepared in written form prior to the trial and to be presented
in narrative form before the court and/or jury in any case where
such a presentation will serve the interests of justice.'

(2) In any case where testimony prepared prior to trial is to
be presented narratively at trial, the court shall require that the
full text of such testimony and all exhibits thereto be disclosed
to opposing counsel within a reasonable time prior to trial to
insure that adequate opportunity for a voir dire examination

7. This procedure, limited to expert witnesses, is approved in Rule 408 of the MODEL
CODE OF EVIDENCE [hereinafter cited as the MODEL CODE]. It has recently been adopted
in Section 907.07 of the WISCONSIN EVIDENCE CODE effective January 1, 1974. See infra pp.
72-73. The need for a more comprehensible method of introducing direct evidence
in technical and complex matters is an outgrowth of the undue reliance placed upon oral
question and answer presentation in jury cases. 2 K. DAVIS, ADMIiSTRATVE LAW TREATISE,
§ 14.16 (1958). Such ritualistic reliance has been criticized by the commentators as being
wasteful, cumbersome, inefficient, and ill suited to the presentation of technical data.
MCCORMICK § 17; 3 WIGMOPE § 767. Their valid criticisms go to the enormous expense of
technical testimony in time and money. Of greater significance is the fact that given the
expenditure, juries are not being presented with facts in an orderly, clear, and intelligible
manner. The proposal herein provides a method for dealing with the problem. This proce-
dure is also endorsed in WEINSTEIN, KORN & MILLER, NEw YORK Crvm PRACTICE, § 4515.03
at 45-236.

8. This follows the procedure employed in Rule 401(2) of the MODEL CODE, Rule 57
of the UNIFoRM RULES OF EVIDENCE [hereinafter cited as the UNIFoRM RULES], and Rule
802 of the CALIORNIA EvIDENCE CODE (West 1966). Procedures for a voir dire examination
of the witness are not specifically included in the PROPOSED RULES OF EVIDENCE FOR UNITED
STATES COURTS AND MAGISTRATES (1973) [hereinafter cited as PROPOSED FEDERAL RuLES]
but under the common law, courts doubtless have the power to require it. See COMMENT
OF LAW REV. Comm., CAL. EvID. CODE § 802 (West 1966).
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and preparation of cross-examination of the witness is pro-
vided.'

(3) The voir dire examination of the witness shall be held
in the presence of the trial judge or a master, and a complete
record shall be made thereof. He shall rule on all evidentiary
and other objections to the testimony in advance of trial in order
that the narrative presented at trial be free of technical objec-
tions. At the voir dire examination, counsel may inquire of the
witness as to the source of and the basis for any and all state-
ments made in the prepared testimony and shall state all evi-
dentiary objections thereto.'"

(4) In the interests of justice and judicial economy, and to
the extent practicable, the court, in its discretion, may require
that in cases where both or all parties intend to use prepared
testimony, all such testimony shall be made available to all
parties at or about the same time.

(5) The rulings of the court on such objections are interlocu-
tory as if made at trial, and shall not be appealable until after
final judgment." Objections not made at the voir dire hearing
shall be deemed waived in the same manner as objections avail-
able but not made at trial.'"

B. Method of Preparation

(1) The witness may prepare his or her testimony with the
assistance of counsel and such other persons as may be required
to present a clear and accurate account of the facts and/or opin-
ions involved."3 All persons assisting the witness and their roles

9. Pursuant to Rule 705 of the PROPOsED FEDERAL RULES, the courts may require
disclosure by the expert of the fact and data underlying his opinion. This provision of the
PRoPoSED FEDERAL RuLEs seeks to eliminate the requirement of the hypothetical question
and is similar to statutes in effect in California, Kansas, New Jersey, New York and
Wisconsin. See CAL. Evm. CODE § 802 (West 1966); KAN. STAT. ANN. § 60-456, 60-457
(1966); N.J. STAT. ANN. § 2A, 4A (1973); N.Y. Civ. PRAc. LAw (McKinney 1963) § 4515
[hereinafter cited as N.Y. CPLR]; Wisc. STAT. ANN. § 907.05 (1973). See also UNIFORM
RULES 57, 58 and MODEL CODE Rule 409. The current proposal implicitly removes the
requirement of the hypothetical question and specifically requires disclosure and
opportunity of voir dire examination.

10. The purpose of this provision is to overcome the fears of unfair advantage which
many lawyers believe to exist where disclosure is made on the basis of priority and lacks
mutuality. The proposal follows the spirit of Rule 4, CiWL RULES OF THE UNrrED STATES
DIsTuT COURTS FOR THE SouTHERN AND EASTERN DisTICrs OF NEW YORK, which was
designed to eliminate the abuses of priority. The spirit of this rule has been adopted in
FED. R. Civ. P. Rule 26(d).

11. This follows the federal practice. See 28 U.S.C. §§ 1291, 1292 (1970).
12. See, e.g., MCCORMICK §§ 52, 53; 1 WIGMORE § 18.
13. The assistance of persons other than the witness in preparation of expert testi-

mony has long been recognized. See, MODEL CODE, Rules 405(d) and 408.

[Vol. 2, 1974]
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in the preparation shall be fully disclosed in the testimony. 4

(2) Counsel are encouraged to assist in the preparation of
the testimony to insure clarity of presentation.

(3) The prepared testimony of a witness shall be accompa-
nied by an affidavit swearing to or affirming such testimony.
Such affidavit shall be presented with the narrative prior to
trial.

C. Method of Presentation

(1) The trial court shall have the discretion to regulate the
method of presentation to the jury. 5 After the witness is sworn,
the court may circulate copies of the direct testimony of the
witness to the jury for its reading and inspection. Thereafter, the
court may direct the witness to read the testimony to the jury
or, in an appropriate case, to dispense with the reading and
enter the narrative in the record as direct testimony of the wit-
ness upon his or her adoption thereof. Thereafter, the witness
shall be exposed to live cross-examination within the presence
of the jury."

(2) The court, in its discretion, shall regulate the order of
proof as between witnesses with prepared direct testimony and
other witnesses who render direct testimony live with the objec-
tive of conducting a clear and orderly presentation of the facts.

II. THE PROPOSAL: ITS BACKGROUND AND BENEFITS

Although portions of the proposal are new, the concept is not
a novel one. In 1937, the Uniform Expert Testimony Act included
a provision for permitting court appointed experts to read their
reports into evidence subject to objections as to admissibility. 17

14. The need for this requirement is obvious.
15. This is a power which the courts already have. See, e.g., PROPOSED FEDERAL RULEs,

Rule 611(a); MCCORMICK § 5; 6 WIGMORE § 1867. See also, MODEL CODE, Rule 105, which
spells out the powers of the courts in detail.

16. The requirement of live cross-examination is indispensible to the working of the
proposal. Moreover, the availability of cross after disclosure of the testimony in advance
plus the voir dire should remove any lingering doubts as to confrontation clause problems.
See, e.g., Nelson v. O'Neil, 402 U.S. 622 (1973); California v. Green, 399 U.S. 149 (1970);
Bruton v. U.S., 391 U.S. 123 (1968); Barber v. Page, 390 U.S. 719 (1968); Douglas v.
Alabama, 380 U.S. 415 (1965); Pointer v. Texas, 380 U.S. 400 (1965).

17. Section 6, UNIFORM EXPERT TESTIMONY Aar OF 1937, HANDBOOK OF THE NATIONAL
CONFERENCE OF COMM. ON UNIFORM STATE LAWS AND PROCHEDINGs at 343 (1937)
[hereinafter cited as UNIORM EXPERT TESTIMONY ACT]. The section was patterned after
a 1923 Rhode Island Statute, Gen. Laws, 1923, Ch. 342, § 5003 and a 1931 Wisconsin
enactment, Stat., 1931 S. 357,12. Similar proposals were advanced by the America Insti-
tute on Criminal Law in 1914 and The Committee on Jurisprudence and Law Reform of
the American Bar Association in 1926.
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In 1942, the drafters of the Model Code of Evidence noting that
the law regarding opinion and expert evidence required substan-
tial revision,"8 proposed that in the court's discretion, all expert
reports be read in evidence. 9 The sole rationale for this suggestion
was "[t]he desirability of presenting such testimony to the jury
in a connected narrative and the most lucid form is obvious

")20

Although the desirability of such a clear presentation seemed
"obvious" to the nation's leading practitioners and legal schol-
ars,21 it apparently was less obvious to the bench and bar. The
requirements of Rule 408 of the Model Code of Evidence have not
been widely adopted by the states2" nor are they to be found in
the current Proposed Federal Rules of Evidence.2" The Uniform
Rules of Evidence also failed to specifically adopt the procedure
but there is some indication that the drafters considered the mat-
ter to be one of inherent judicial power and permissible under the
rules as drafted. 4 Wisconsin, however, has adopted the approach

18. INTRODUCTORY NOTE TO CHAPTER V., MODEL CODE.
19. MODEL CODE, Rule 408.
20. Id., COMMnT ON RLE 408. See also COMMENT TO SECTiON 6 of the UNIFORM EXPERT

TEsToN AcT at 343. Other added attractions might lie in judicial economy and enh-
anced opportunities for settlement.

21. The Committee on Evidence for the Model Code included Professors Morgan,
McCormick, Maguire and Ladd; Judges Learned Hand, Augustus Hand, Wyzanski and
Patterson. For the full roster see MODEL CODE at iii. The Chief Consultant was Dean
Wigmore, id. at v.

22. The written presentation has not been adopted in the code states of California,
Kansas and New Jersey. It has been adopted in Rhode Island, R.I. GEN. LAwS ANN. § 9-
17-20 (1970), and Wisconsin, Wisc. STAT. ANN. § 907.07 (1973).

23. PROPosED FEDERAL RuLEs, Art. VII, 56 F.R.D. 183, 281 (1973). The drafters of the
PRoPOsE FEDERAL RuLEs have noted their opposition to any widespread use of prior
prepared statements as substantive proof. See Advisory Committee note to Rule 801
(d)(1). The author does not disagree with this view. The Committee's position was not
taken in regard to the proposal suggested here or any similar procedure such as the one
suggested in MODEL CODE § 408. Indeed, the rules as to expert testimony in Article VII
are quite liberal. Rather, the Committee's comment seems to express a fear that the
hearsay exceptions for prior statements of the witness embodied in Rule 801 (d)(1) could
be a vehicle for dispensing with oral testimony entirely. No such proposal is suggested
here. The Committee does recognize that a witness may adopt an out-of-court statement
and not be barred by hearsay. See Advisory Committee note to Rule 801 (d)(1). This
recognition is shared by the author and would permit the procedure suggested here.
Accord, MODEL CODE § 503(b) and UNiFORM RuLES, Rule 63(1). See text and notes infra
at pp. 80-81. The drafters' fear that MODEL CODE § 503(b) and UNIFORM RuLEs, Rule 63(1)
would lead to widespread use of prepared testimony has not been justified. See
McCoRMICK § 251, p. 603.

24. UNIFoRM RuLEs, COMMENT TO RuLE 59. See also UNIFORM RuLEs, Rule 63(1) which
would permit the suggested procedure.
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in its Rules of Evidence scheduled to take effect on January 1,
1974.2

It is submitted that trial judges in most jurisdictions have
the discretion to implement the procedures proposed herein with-
out further legislation since virtually every jurisdiction in the
United States grants its courts wide discretion in determining
how trials are to proceed.26 To accomplish the aims of the pro-
posal, judges must take a more activist approach to the conduct
of trials. Frequently, the court leaves matters of presentation
largely in the hands of counsel for fear of unduly intruding upon
counsel's domain. 2 This is a fundamental misapprehension. The
responsibility here lies entirely with the trial judge. Though the
game or sporting theory of trials puts the judge into the position
of referee or umpire, this is not the proper role for the court. The
proper role is seen in the English practice where the judge actively
participates as "director of the proceedings and as an administra-
tor of justice. '2

The failure to employ the written narrative in jury trials is
not attributable to a lack of familiarity with the approach. Law-
yers have long used similar presentations and procedures in
connection with matters litigated before various federal regula-
tory agencies. 29 Moreover, the written direct is routinely em-
ployed by stipulation in civil nonjury cases when the testimony
is likely to be of a technical and complicated nature." The use of
this type of presentation has been specifically approved in the

25. Wisc. STAT. ANN. § 907.07 (1973).
26. Rule 26 of the FEDERAL RULES OF CIVr PROCEDURE and Rule 43 of the FEDERAL

RULES OF CRUMNAL PROCEDURE generally require that testimony be taken orally in open
court. These Rules are based upon sixth amendment confrontation requirements. Advi-
sory Committee Introductory Note to Article VIII, PROPOSED FEDERAL RULES. The proposal
suggested here meets confrontation requirements. See note 16 supra. In jurisdictions
which require specific legislation, common law rules of evidence may be altered by legisla-
tion provided no constitutional rights are affected. The litigant generally has no vested or
constitutional right in the maintenance of a rule of evidence. See, e.g., Adams v. New
York, 192 U.S. 585 (1904); cf. Bandini Petrol Co. v. Superior Ct., 284 U.S. 8 (1931).

27. See, e.g., PROPOSED FEDERAL RUF s, Rule 611; MODEL CODE, Rule 105; Wisc. STAT.
ANN. § 906.11 (1973). For the general rule in non-code jurisdictions see 53 Am. JUR. § 34
and cases cited in nn. 9, 10 and 11; 88 C.J.S. § 36.

28. 3 WIOMORE § 784 at 188.
29. See note 38 infra; see also K. DAvis, ADmuNSTRATtvE LAW TREATIE §§ 14, 16

(1958); Corber, Written Evidence in Administrative Proceedings: A Plea for Less Talk, 6
U. RICH. L. Rav. 197 (1972).

30. E. MORGAN, BAsic PROBLEMS OF EvDENcE 58 (1963); Trans World Airlines v.
Hughes, 308 F. Supp. 679 (SDNY 1969), discussed infra pp. 76-77.
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Administrative Procedure Act,3 recommended by the Attorney
General's Committee on Administrative Procedure," and com-
mended for use by experts in trials of complicated or protracted
cases. 33

There are significant benefits to be gained by the use of the
written narrative statement. The Attorney General's Report
noted that written direct evidence would greatly benefit the liti-
gants in effecting expedition, economy, accuracy and conveni-
ence. 4 The report, which specifically called for the use of "canned
testimony" for technical matters, observed that:35

Lengthy testimony of a complex character is not easy to compre-
hend in the hearing room nor can satisfactory cross-examination
follow immediately upon its conclusion. A far better under-
standing of the evidence and a great saving of time and expense
would be attained if the method above described were em-
ployed.
To be sure, many administrative hearings are held for the

purpose of rule or rate making. The agency is presumed to possess
a high degree of technical experience and may even go beyond the
record and take in "legislative facts" 3' in the decision-making
process. Their labors are made substantially less difficult by the
use of written evidence. The fact that administrative hearings
may be distinguished from jury trials, however, is no excuse for
not borrowing tested methods of presenting proof where jury trials
would benefit from the borrowing."

Matters adjudicated by administrative agencies are just as
important to the contestants as those involved in trials by jury.
Indeed, where money is at issue the matters are strikingly simi-

31. Section 7(c), Administrative Procedure Act, 5 U.S.C.A. § 557.
32. 1941 FINAL REPORT OF THE ATroRNE GENERAL'S COMMISSION ON ADMINISTRATIVE

PROCEDURE at 69 (1941) [hereinafter cited as ATTORNEY GENERAL'S REPORT]. See also the
recommendations of the President's Conference on Administrative Procedure in 1953, 15
F.R.D. 217, 221 (1953).

33. See 3 WIGMORE § 787; see also Jud. Conf. Study Group on Procedure in Pro.
tracted Litigation, Handbook of Recommended Procedures for the Trial of Protracted
Cases, 25 F.R.D. 351 (1960).

34. ATTORNEY GENERAL's REPORT at 60.
35. Id. at 70. See also KMOrON at 321, and LEVIN & CRAMER, TRIAL ADVOcAcY at 129

(1968).
36. See Davis, An Approach to Problems of Evidence in the Administrative Process,

55 HARv. L. REV. 364 (1942), and MCCORMICK § 331.
37. McCoRMICK § 17; 3 WIGMOiR § 787; Stephens, What Courts Can Learn From

Commissions, 19 A.B.A.J. 141, 142 (1933).

[Vol. 2, 1974]
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lar.35 Yet we condone, indeed require a procedure involving writ-
ten presentations in one case 9 and oral presentations in the
other.40

Dean Wigmore has attacked the apparent prohibition on the
use of written testimony.4" Although he recognizes the risk of
fabrication and coaching, 42 he believes that where expert testi-
mony is involved, the risk is slight, 3 and is more than outweighed
by the benefits of lucidity, accuracy and increased comprehen-
sion that would be gained. He favors the free use of such testi-
mony.44

38. Rule 77 of the General Rules of Practice applicable to litigation before the Inter-
state Commerce Commission permits the witness, with approval of the Hearing Officer,
to read his testimony, including expressions of opinion as well as statements of fact, into
the record. Moreover, his written report may be received in evidence as an exhibit, pro-
vided that it contains no argument. The procedure requires that the witness give a copy
to his opposition and file it with the commission on a schedule to be fixed by the Hearing
Officer. The Hearing Officer has the discretion to require a live presentation if in his
opinion the memory or demeanor of the witness may be of importance. 49 C.F.R.
§ 1100.77 (1972).

In addition, the Interstate Commerce Commission maintains a shortened or modified
procedure in certain rate cases which upon consent of the parties does away with all oral
appearance of witnesses. 49 C.F.R. §§ 1100.45-1100.54 (1972). For a discussion of this
procedure see 2 K. DAVIS, ADImuSTRATIVE LAW TREATISE § 14.16 (1958).

The Civil Aeronautics Board also requires that evidence be presented in written form
wherever feasible in its economic proceedings 14 C.F.R. § 302.24(b) (1972), and requires
that in mail rate and certain other proceedings all direct evidence be submitted in written
form. 14 C.F.R. §§ 302. 1312 and 302.1412 (1972).

The Department of Agriculture has long used a written procedure for claims under a
certain amount (recently increased from $1,500 to $3,000) in connection with perishable
agricultural commodities 7 U.S.C.A. § 49f(C) (1972), and allows for the use of affidavits
9 C.F.R. § 202.11(e)(4) (1973); 17 C.F.R. § 0.11(e)(4) (1973) and shortened procedures 99
C.F.R. 202.17 (1973), 17 C.F.R. § 0.17, 0.67 and 0.90 (1973) where the parties so stipu-
late.

39. To the litigant money doesn't alter its character because awarded by an agency
rather than a jury. Compare Richardson v. Perales, 402 U.S. 389 (1971) with Long v. U.S.
59 F.2d 602 (4th Cir. 1932) and White v. Zutell, 263 F.2d 613 (2d Cir. 1959), all of which
are discussed infra at pp. 78-79.

40. E. MORGAN, BASIc PROBLEMS OF EVIDENCE 58 (4th ed. 1963); 3 WIGMORE § 740.
41. 3 WIoMOR §§ 740 and 787 at 212.
42. 3 WIGMORE § 787 at 210.
43. Id. at 212. The opportunity for voir dire and cross should suffice to handle fabrica-

tion and coaching problems even with the fact witness as distinct from the expert.
44. Id. Wigmore notes that some jurisdictions ban the use of the written narrative

pursuant to an overly restrictive view of the past recollection recorded rule. 3 WIGMORE
§§ 738, 740. Under the restrictive rule, contemporary recordings will be admitted only if
the witness lacks a present recollection. United States v. Riccardi, 174 F.2d 883 (3d Cir.),
cert. denied, 337 U.S. 941 (1949); Russell v. Hudson River Ry. Co., 17 N.Y. 134,140 (1858);
3 WIoMORE § 738. The better rule favors admissibility by a recognition that the contempo-
rary document is likely to be more trustworthy than the witness' present recollection. This
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The Handbook of Recommended Procedures for the Trial of
Protracted Cases, adopted by the Judicial Conference of the
United States,45 specifically calls for the use of new techniques
and devices to improve accuracy and expedite decision in cases
involving scientific, technical or economic issues." Among the
procedures called for is the use of written summaries of testimony
given to the court and adversary in advance of trial.47

The proposal set out above is largely patterned after the
procedure fashioned in the celebrated case of Trans World Air-
lines v. Hughes.4" As the parties approached the trial of the action
after many years of discovery, motion practice, and appeals, it
was apparent that the matters to be tried were so rife with techni-
cal detail concerning the economics of the commercial air trans-
port industry that if traditional methods of trial practice were
followed, the evidence would be incomprehensible. Moreover, it
was clear that ordinary courtroom presentation would make
cross-examination of the various expert witnesses a hopeless and
empty gesture. A procedure, similar to the proposal outlined
above was evolved from the realization that the case could not be
tried in the normal, accepted fashion. It was born of necessity and
largely promulgated as the case went along. Once it was agreed
that expert evidence would be taken in written, narrative form for
the purpose of direct, all direct evidence proceeded to be pre-
sented in that fashion-expert and general factual testimony
alike.49

approach is now the majority rule and would permit the use of a prepared narrative. 3
WIGMORE §§ 738, 787. Even the restrictive rule is merely precautionary-and policy con-
siderations dictate that it not be used to prevent written direct by experts. 3 WoMORE
§ 787.

45. Jud. Conf. Study Group on Procedure in Protracted Litigation, Handbook of
Recommended Procedures for the Trial of Protracted Cases, 25 F.R.D. 351 (1960).

46. Id. at 416.
47. Id.
48. The author was heavily involved in the preparation and trial of this matter for

some ten years. Citations to this case are too numerous to list. Relevant citations for the
purpose of this article are found infra in notes 51 and 52.

49. The written form worked equally well with "expert" and "fact" witnesses. The
distinctions between such witnesses are becoming more hazy with the passing years. We
have even arrived at a recognition that "fact" witnesses really may give opinion evidence.
PROPOSED FEDERAL RuLE 701.

The lay witness with complex testimony has specifically been included in the proposal
as a matter of policy. It is just as important that his or her testimony be clearly understood
by the jury as well as the experts, indeed it is more important. The barriers to receiving
such lay testimony in written form are much the same as in the case of the expert. Both
are well prepared by counsel in advance of trial and have reached understandings with

[Vol. 2, 1974]

10

Hofstra Law Review, Vol. 2, Iss. 1 [1974], Art. 2

http://scholarlycommons.law.hofstra.edu/hlr/vol2/iss1/2



Written Direct Testimony

Voir dire examination of the witnesses permitted the making
of objections and cleansed the record of inadmissible testimony.
With the benefit of a written direct, cross-examination was well
prepared and generally incisive. The testimony itself was more
thoughtful and complete than it would have been if orally deliv-
ered pursuant to question and answer.

Counsel and the witnesses for both parties were considerably
better prepared than they would have been under ordinary cir-
cumstances. The written narrative form required far greater at-
tention to detail. By its nature, it called for a refinement of analy-
sis that is simply absent in the oral presentation. Moreover, the
close relationship of counsel to the project, frequently, though not
always, resulted in a presentation in language which could be
understood by the trier of the fact.

In this particular instance, the trier was a special master of
great acumen but with no previous experience in this technical
field." The form of presentation coupled with well prepared cross-
examination enabled him to understand the evidence being pre-
sented. He demonstrated this fully in a report of 323 pages con-
taining his trial findings." The procedure had the added value of
assisting a number of reviewing courts in understanding and fol-
lowing the proceedings below. 2

Opponents of this type of procedure will point out that what
may be very well for an administrative agency, or a judge sitting
in a non-jury case or even a special master, is not advisable in a
jury case. 3 Somehow a jury case is different. The jury must be
protected. Protected from what is a proper question. Surely, the

counsel at that time. As to credibility, both must be tested in the same fashion. That the
lay witness may be more partisan is arguable, but even if that be true, his credibility can
be tested on cross much as it is today. The proposal has little effect on the credibility of
the lay witness save as to permit a better prepared cross to attack it.

The proposal is not, however, an invitation to commit all lay testimony to writing.
The type of lay fact witness contemplated is one whose testimony is not unlike that of
the expert under the same circumstances. It will ordinarily involve difficult economic or
technical industry matters or a set of facts so tangled that the ordinary presentation must
be dispensed with in order that the jury understand the testimony.

50. Hon. Herbert Brownell, former Attorney General of the United States.
51. Trans World Airlines v. Hughes, 308 F. Supp. 679, 682 (S.D.N.Y. 1969).
52. Id., Trans World Airlines v. Hughes, 312 F. Supp. 478 (S.D.N.Y. 1970), af'd 449

F.2d 51 (2d Cir. 1971), rev'd on other grounds, 409 U.S. 363 (1973).
53. Indeed, only one case has been found where the court exercised its discretion and

permitted the witness' written testimony to be read to the jury. There, the witness' power
of speech had been affected. How the witness could be effectively cross-examined under
these circumstances was not answered by the court which proceeded on the assumption
that it could be done. See Ward v. City of Pittsburgh, 353 Pa. 156, 44 A.2d 553 (1945).
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proposal offered here would afford the jury greater protection
against "tainted" evidence than now exists, since the testimony
would be cleansed prior to its presentation. Moreover, wasteful,
confusing and time-consuming objections would be removed from
the sight and hearing of the jury.

Insulation of the jury from technical objections and prejudi-
cial evidence are only a part of the story, for these matters are
but procedural incidents of our traditional beliefs as to how a jury
trial ought to be conducted. It is desirable that jury trials proceed
with dignity and some solemnity with due regard for tradition. 4

Such legitimate concerns however, should not be used as an argu-
ment for the maintenance of trial procedures which render clear
factual presentations impossible.

In Richardson v. Perales'5 the Supreme Court upheld the
admissibility of physicians' reports in a proceeding under the
Social Security Act involving a claim for disability insurance ben-
efits. There, the written reports of several physicians were re-
ceived in evidence to defeat the claim despife the fact that the
physicians were not orally interrogated either on direct or cross-
examination. The Court deemed the reports substantial evidence
despite their hearsay character and permitted their use in agency
proceedings.

In commenting on the procedure employed by the agency,
the Court noted:56

There emerges an emphasis upon the informal rather than the
formal. This, we think, is as it should be, for this administrative
procedure, and these hearings, should be understandable to the
layman claimant, should not necessarily be stiff and comforta-
ble only for the trained attorney, and should be liberal and not
strict in tone and operation. This is the obvious intent of Con-
gress so long as the procedures are fundamentally fair.
These same concepts ought to apply with even greater force

in jury cases.
Perales is an interesting example because the concern of the

litigant (money) and the controlling question of law (admissibil-
ity of written reports) are common both to agency proceedings

54. That we fulfill this desire only infrequently may be a sympton of the bar's atti-
tude toward the trial process. The lack of regard lawyers have for the institution and
perhaps for each other is manifested on a daily basis in courtrooms throughout the coun-
try. See, e.g., Berger, A Sick Profession, 27 FED. B.J. 228 (1967).

55. 402 U.S. 389 (1971).
56. 402 U.S. at 400-401.

[Vol. 2, 1974]
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and jury trials.5 The Supreme Court, in affirming the agency
decision to admit the written reports, relied heavily on two cases
permitting the adversary use of expert medical reports made and
kept in accordance with the business records statute:58 In Long v.
United States59 and White v. Zutell,0 which were both tried to
juries,' the admission of medical reports in evidence, pursuant to
an exception to the hearsay rule for records kept in the regular
course of business, was permitted. It is important to point out
here that in Perales and White the medical reports had been
specifically prepared for litigation while in Long it had been pre-
pared in anticipation of litigation. In no case were the experts
called upon to testify by the proponents of their reports and in
all, agency and jury trial alike, the reports were admitted as
substantive proof of the facts. The courts reasoned, however, that
since opposing counsel had the opportunity to call and examine
the witnesses but chose not to do so, they had effectively waived
their hearsay objections. This is arguably illogical for it places the
burden of presenting evidence on the wrong shoulders; 2 but that
aside, if written evidence may be received before a jury without
the oral adoption by the preparer and with no cross-examination,
a fortiori it ought to be received where the preparer adopts it and
is cross-examined. In requiring the expert to adopt his testimony
and be cross-examined upon it, the proposal affords greater pro-
tection to the jury than now exists, while encouraging far greater
clarity than is generally apparent in today's trials. It is good
public policy to protect a jury from prejudicial evidence, but care
must be taken not to over-protect it to the point that the essential
facts cannot be understood. Years of "protection" have resulted
in placing unreasonable barriers between the jury and the pro-
ceedings it views, between the court and the citizenry it is to
serve. 63

57. See infra notes 38 and 39.
58. 28 U.S.C. § 1732 (1970).
59. 59 F.2d 602 (4th Cir. 1932).
60. 263 F.2d 613 (2d Cir. 1959).
61. See also Korte v. New York, N.H. & H.R. Co., 191 F.2d 86 (2d Cir.), cert. denied

342 U.S. 868 (1951); Terrasi v. South Atlantic Lines, 226 F.2d 823 (2d Cir. 1955) and cases
cited at 825.

62. Compare Perales with Palmer v. Hoffman, 318 U.S. 109 (1943).
63. The courtroom is a place where people come into close contact with their govern-

ment. Indeed, other than in military service, paying taxes and parking violations, the
courtroom may be the only place where actual substantial contact is effected. For the
citizen, it may be the most important governmental contact of his life. Yet, as all trial
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The proposal would have the effect of bringing down some of
these barriers while allowing discretion in the judge to erect them
again where necessary. Use of the narrative form would by defini-
tion end the laborious question and answer direct, place a prem-
ium on cross-examination and end the fiction of the leading ques-
tion objection. Where objections are made to the direct, the court
will be able to rule with the perspective of the entire testimony
before it. This will result in rulings of a more substantive and less
formalistic nature.

Thoughtful attorneys will raise questions of significance with
regard to the procedure advocated above. Some will wonder how
a jury of lay people will be able to comprehend the written narra-
tive. The proposed procedure does not guarantee comprehension,
but it does make it more likely. The juror who fails to understand
the question and answer direct will have a far better opportunity
to understand the evidence if it is presented in a lucid, logical
manner without breaks for objection. He will have the opportun-
ity to read and hear the testimony simultaneously. Ideally, it will
be written in plain English with suitable definition of terms.
Moreover, the cross-examination will certainly be more intelli-
gible and easier to follow than is now the case.

In the following pages, further questions of moment concern-
ing this procedure are discussed seriatim. They include the narra-
tive versus the ritual form of interrogation, demeanor and credi-
bility, leading questions and discovery. Before moving on to these
issues, the question of hearsay must first be put to rest.

Ill. HEARSAY
To some, the adoption of an out of court statement, albeit a

sworn one, for the purpose of proving the truth of the matter as-
serted, may sound like hearsay. The issue need not be so viewed,
particularly if attention is paid to the purposes of the hearsay
rule. The rule seeks to exclude certain out-of-court statements
because their reliability cannot be tested by our traditional
method of cross-examination.64 By definition this is not the case
here. If anything, the cross here will be better prepared than in

lawyers know, this is not the layman's territory. The hallowed ground here belongs to
counsel. The world of expertise may require that this shall always be so but the bar must
not be so enamored of its rituals and traditions as to render jury trials intelligible only to
counsel and court and unfathomable to the parties and witnesses.

64. Pointer v. Texas, 380 U.S. 400,407 (1965); Douglas v. Alabama, 380 U.S. 415, 420
(1965); McCoRmICK § 245 at 583.
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the ordinary case. At least the opportunity for it will be greater.
In the hearsay situation, the declarant may be unavailable for
examination, hence his statement is considered inherently unreli-
able 5 unless the circumstances of his utterance or act supply the
requisite reliability.66 Thus, we admit all manner of extra-judicial
statements and actions as exceptions to the hearsay rule or as
nonhearsay for purposes other than as substantive proof. 7

Since, under the suggested procedure, the declarant is avail-
able, testifies under oath, and is subject to cross, none of the
reliability problems found in hearsay cases is apparent." Recog-
nizing this, the authorities do not include this type of presenta-
tion as one running afoul of the rule against hearsay." In another
view, the witness can be seen as actually presenting his evidence
in court for the first time, his prepared narration having no inde-
pendent significance. In this view, there is no out of court asser-
tion at all and therefore no hearsay. 70

IV. THE NARRATIVE STATEMENT VS. "TRADITIONAL" QUESTION AND
ANSWER

Direct examination of a witness through the use of the strict
question and answer method is perhaps the most difficult skill the
neophyte practitioner must learn. The difficulty of the art lies not
in learning when a question is leading7' or calls for hearsay infor-
mation or transgresses other evidentiary formulations, but rather
that the whole ritual is quite contrary to that which we practice
in daily life.

Ordinarily, we listen to one relating a tale of woe, interrupt-
ing only to keep the relator on the track or because we fail to
understand a certain point of the narrative. This is not simply
good manners, it is good sense. What is sought is the witness'

65. Lack of demeanor evidence is one of the grounds for the hearsay objection.
MCCORMICK § 245 at 582. As to the effect herein see infra pp. 83-86.

66. This is the basis of most of the exceptions to the hearsay rule. See note 68 infra.
67. See, e.g., Proposed FEDERAL RuLEs, Rules 803, 804; McCouacK, Chs. 24-34.
68. Nelson v. O'Neil, 402 U.S. 622 (1971); California v. Green, 399 U.S. 149, 158

(1970); MODEL CODE, Rule 503(b); Umronu RULES, Rule 63(1).
69. See ADViSoRY CosrrrE NOTE to Rule 801(d)(1), PROPOSED FEDERl RULES. There

it is phrased: "If the witness admits on the stand that he made the statement and that it
was true, he adopts the statement and there is no hearsay problem." MODEL CODE, Rule
503(b) and UmFORA RULES, Rule 63(1) are to the same effect. See also Douglas v.
Alabama, 380 U.S. 415, 420 (1965).

70. McCORmiCK § 246 at 584; PROPOSED FEDERAL RULES, Rule 801(c); UNIFORM RULES,
Rule 63; MODEL CODE, Rule 501(2).

71. See infra pp. 86-89.
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basic story. To be sure, missing details and memories must be
supplied by jogging the mind with questions. Interrogation ab
initio, however, may tend to confuse the basic details. Where
technical or highly complex matters are at issue the method fre-
quently fails. 2

Trial courts are given wide discretion in the matter of how
testimony is to be presented. 73 Despite this discretion, the tenor
of hundreds of decisions indicates that most of the bar is con-
vinced that the question and answer method of eliciting direct
evidence is somehow derived from our ancient past and is, there-
fore, not to be unduly fiddled with. The primary reason set forth
for the use of this approach is to preserve opposing counsel's right
to make timely evidentiary objections.7 It would seem that the
method was conceived for the convenience of the lawyers. In prac-
tice this is certainly the case, for no more inconvenient method
for witness and jury can be imagined. Even assuming, once one
is well schooled in the rigors of question and answer direct interro-
gation, that it works well enough for us, we 'must still ask our-
selves whether what is best for us is best for our trial system. Both
our assumptions, that the method is proven by age and that since
it suits counsel it is best for the system, are false, and have been
criticized by observers for years.

Dean Wigmore notes that the standard objection to the nar-
rative form is of relatively recent origin and relies on petty techni-
calities. 75 He states:76

There is in the minds of courts and practitioners an obsession
that the natural way of giving testimony is the dangerous way.
The practice now goes to *absurd excess. A healthy view of the
subject would banish the obsession and would restore the natu:
ral method as the usual one, thus obtaining more reliable testi-
mony and a notable economy of time in trials.

Professor McCormick points out that the narrative form is likely
to be more complete and accurate in its representation of facts
than the question and answer method.77 A view of the older cases
indicates that the traditional method of eliciting direct testimony

72. Note 7 supra.
73. Note 15 supra.
74. 3 WIGMOR § 767.
75. Id.
76. Id. at 148-150.
77. McCormick § 5 at 7 and materials cited in n.2; see Gardner, The Perception and

Memory of Witnesses, 18 Corn. L.Q. 391, 404 (1923).
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was not via the question and answer but through the narrative
form.78

In Northern Pac. Ry. Co. v. Charless,7" counsel directed his
witness to "[t]urn to the jury, and tell them the facts in this
case. . .and tell them the complete story."8 Although no specific
objection was made to this question, counsel thereafter objected
during the narrative to various details asserting that they were
incompetent, hearsay, and immaterial. The trial court responded
that:"

. . .[T]he taking of the witness' testimony in the narrative
form would be the best way of getting at what he knew or could
state concerning the-matter at issue; that it would save time
...and would perhaps furnish to the jury a more connected
statement of the matter to be told as it occurred and took
place.

In affirming the ruling of the trial court the Ninth Circuit cited
Chitty, the leading text of the day, to the effect that' "[i]t is
certainly the practice .. .to desire the witness to give his own
account of the matter. ."2

Practitioners have also complained of an undue reliance
upon the question and answer technique. Some have questioned
the historical accuracy of judicial assumptions that interrogation
was the older recognized form. Arthur Howard, Jr. in his article
aptly titled: "Why Can't I Tell My Story?"," notes that Swift's
Digest, first published in 1810, states: "In the examination of
witnesses. . . the proper mode is to permit them in the first place
to tell their stories in their own language."84 The length to which
we go to protect ourselves from a narrative, coherent story is
illustrated by the recent case of Hutter Northern Trust v. Door
County Chamber of Commerce.15 There an attorney with no
courtroom experience appeared pro se as plaintiff and sought to

78. Northern Pac. R. Co. v. Charless, 51 F. 562 (9th Cir. 1892) rev'd on other grounds
162 U.S. 359 (1896); Mobile, J. & K.C.R. Co. v. Hawkins, 163 Ala. 565, 51 So. 37 (1909);
People v. Davis, 6 Cal. App. 229, 91 P. 810 (1907); Thresher v. Stonington Say. Bank, 68
Conn. 201, 36 A. 38 (1896); Goldsmith v. Newhouse, 19 Colo. App. 1, 72 P. 809 (1903);
Horton v. State, 123 Ga. 145, 51 S.E. 287 (1905); King v. Andrews, 30 Ind. 429 (1868).

79. 51 F. 562 (9th Cir. 1892) rev'd on other grounds 162 U.S. 359 (1896).
80. Id. at 570.
81. Id.
82. Id., citing Cnrrry, 3 PRACTICE OF TH LAw 894 (1835).
83. 26 CONN. B.J. 183 (1952).
84. Id. at 183.
85. 467 F.2d 1075 (7th Cir. 1972).
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state his case in the narrative form. Of 1,210 pages of transcript
only 100 contained admitted testimony. Defense counsel insisted
that plaintiff ask himself the questions rather than testify narra-
tively and the court agreed. Plaintiff attempted to do this and
was greeted with over 1,800 objections the majority made without
stated grounds but nevertheless sustained. As a result, most of
plaintiffs testimony was excluded, the trial court directing a ver-
dict for the defendant.

The Seventh Circuit reversed, noting that the excluded evi-
dence was essential to the plaintiffs case. 86 It ruled that the trial
court did have the discretion to require the question and answer
form but that it had gone too far here. Apparently, the defense
claimed on appeal that, inter alia, plaintiff's questions to himself
were leading. The Court of Appeals stated: "[I]t is difficult to
see how a question propounded by a witness who is examining
himself can rationally be objected to as leading."87

One wonders how the bench and bar became committed to
the interrogation method and why we adhere to it so rigorously.
The answer probably lies in our own developed expertise. In the
arena of the courtroom, counsel are the experts and usually domi-
nate the proceedings. As in all other fields of expertise, we become
enamoured with our own technical rituals and forms. The over-
use of the question and answer method is not simply the "petty
technicality" that Dean Wigmore describes.8 It is frequently
that, to be sure, but it is more. It is a reliance upon a tool of our
expertness; a way of baffling the uninitiated. It is our own form
of mathematical equation developed uniquely for our use. As ex-
perts, we have tended to ignore the larger implications inherent
in the use of our own procedures. The courtroom is not our private
preserve for the playing out of lawyers' games. It is a forum for
the just resolution of private disputes. When all of those private
disputes are totalled and seen in perspective, the public nature
of our preserve becomes very clear indeed. Thus, our forms must
serve everyone, not merely our own convenience. Whatever bene-
fits there may be in the question and answer form, they are out-
weighed by the narrative when an expert or complicated fact
witness is testifying. 89 Here the need for clarity must be primary

86. Id. at 1080.
87. Id. at 1078.
88. Note 75 supra.
89. To be sure, the ordinary narrative varies from the present proposal in terms of

spontaneity. Though it is lacking here, there is little question but that in the case of the
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or there can be no just, intelligent decision by the jury. As
Professor McCormick notes, ". . . the need for eliciting what the
witness knows in the most vivid and accurate way is an interest
to be balanced against the need of the adversary for a fair oppor-
tunity to object."9

As stated previously, the basis of the opposition to the narra-
tive form is the need to preserve technical objections and insulate
the jury from hearing tainted testimony. The proposal offered
herein would accomplish this by requiring a voir dire examination
of the witness' written narrative prior to the trial. In this context,
counsel may raise all technical objections after a thorough read-
ing and analysis of the proffered evidence. The court is given the
opportunity to rule on suspect passages beforehand and to have
them excised where appropriate. Thus, the testimony heard
and/or read by the jury is devoid of objectionable material and
of burdensome, time-consuming objections as well. The jury is
given the opportunity to hear and read a reasoned, well con-
nected story with a clear statement of technical, scientific or
highly convoluted facts.

V. DEMEANOR AND CREDIBILITY

A major consideration of trial attorneys in the presentation
of evidence is the demeanor of the witness. The personal presence
of the witness, his appearance, the manner in which he states his
evidence, the directness of his approach, his personality as it
were, may be considered by the jury in evaluating his credibil-
ity.9 Some will criticize the proposal herein on the ground that
the written narrative statement will adversely affect the jury's
right to have the demeanor evidence of the witness.

In defense, it must first be pointed out that under the terms
of the proposal the jury will see and hear a full, live cross-
examination of the witness. Certainly, the demeanor of the wit-
ness under the pressure of a penetrating cross-examination is far
more revealing than the demeanor of the same witness responding
to questions of friendly counsel on direct.

The major credibility problem with expert witnesses stems
from the desire of some experts and their counsel that the witness

expert it is always lacking. The problem is greater where the fact witness is concerned.
There, narrative spontaneity is very desirable. In the complex case, however, it is seldom
realized as counsel carefully prepares the witness beforehand.

90. McComIcK § 5 at 8.
91. 3A WIoMoPE § 946.
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become an advocate for the cause.2 Code drafters have sought to
reduce the advocacy of the expert by proposals for court ap-
pointed experts,93 coupled with proposals for the submission of
written reports similar to the procedure suggested here." No fool-
proof method has been suggested. Nevertheless, it is submitted
that the narrative form with the assistance of counsel may stimu-
late greater efforts by the expert, particularly in researching mat-
ters of detail and underlying fact. This will come about because
of the threat of a more penetrating cross-examination which is
inherent in the procedure. The expert may still be an advocate;
at least, he will become a prepared advocate.

The proposal gives the court wide discretion in the matter of
how the evidence shall be presented. If the judge is of the view
that the demeanor of the witness is an important consideration,
he may order that the witness give testimony in the ordinary
course. Several alternatives to this are apparent. The proposal
permits the court to have the witness read his direct to the jury,
a method recently employed in matters where the credibility of
the witnesses were matters of the highest national importance."

As an option of recent origin, and in the interest of saving
time, the court could have the direct testimony delivered by video
tape. This method has been approved in several recent cases. In
Rubino v. G.D. Searle & Co.,9" in addition to the usual transcript,
a New York court permitted the defendant to make a video tape
of the deposition of its former director of biological research. The
court held that Section 3113(b) of the New York Civil Practice
Law and Rules (hereinafter N.Y. CPLR) required only that the
testimony be recorded. A stenographic transcript is not the only
means of accomplishing the statutory objective. Although the
court did not rule on the admissibility of the tape at trial, it
suggested that if a proper foundation was laid,9" and if the terms

92. McCoRMICK § 17 at 38; 2 WIGMORE § 563, n. 2; MODEL CODE, INTRODUCTORY NOTE
TO CH. V at 198.

93. See, e.g., MODEL CODE, Rule 403; PRoPosED FEDERAL RuLEs, Rule 706.
94. MODEL CODE, Rules 405, 408; Wisc. STAT. ANN. §§ 907.06, 907.07 (1973).
95. As in the Senate Watergate hearings. There is an obvious difference between a

jury trial and a congressional hearing. However, in the context of the demeanor and
credibility of a witness who reads his prepared narrative testimony to any fact-finding
panel, the distinction vanishes.

96. 73 Misc. 2d 447, 340 N.Y.S.2d 574 (Sup. Ct. Nassau Co. 1973). The Missouri
courts have recently permitted the use of video taped depositions. State ex rel. Lucas v.
Moss, 498 S.W.2d 289 (Mo. 1973).

97. See Miller, Videotaping the Oral Deposition, 18 PRAc. LAw. No. 2, 45, 56-57
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of Section 3117(a) (3) of the N.Y. CPLR were met, the tape could
be used.1

In June, 1973, a Vermont court directed the use of video
pretaped testimony in a criminal jury case." The court aid coun-
sel labored in advance of trial to tape all the testimony, edit out
objectionable material,and prepare it for the viewing of the jury.
Approval of the experiment was granted by the Vermont Su-
preme Court. Judge's and jurors' time was saved in the experi-
ment, as counsel were able to tape the direct and cross outside of
their presence. "' Even more recently, a California court held its
first prerecorded video tape trial. The trial was held pursuant to
a grant from the National Institute for Law Enforcement as part
of an eight state project of the National Center on State Courts. 1 '

Though video tape will preserve demeanor evidence for the
jury, courts and legislatures have permitted the introduction of
evidence with demeanor necessarily excluded. This obtains when-
ever a pre-trial deposition or testimony at a former trial is permit-
ted to be read to the jury in the absence of the witness. Such use
of a deposition is widely permitted where the witness is dead or
beyond a certain distance from the courthouse, or is unable to
attend due to illness, age, imprisonment, or when the party offer-
ing the deposition is unable to procure the appearance of the
witness, or in the interests of justice.02

In addition to the foregoing, we readily admit all manner of
out-of-court, demeanorless and cross examinationless evidence as
various exceptions to the hearsay rule, 0 3 and for non-hearsay pur-
poses including impeachment of the credibility of the in-court
witness.' 4 Moreover, we admit writings in evidence which cannot

(1972); see also Comment, Use of Videotape in the Courtroom and the Stationhouse, 20
DEPAuL L. REv. 924, 943 (1971).

98. See text accompanying note 102 infra.
99. New York Times, June 23, 1973, p. 32 col. 5.
100. The jury found the defendant guilty. In connection with the video tape proce-

dure, one may speculate whether it is easier for a jury to convict when the defendant is
seen on tape but where his or her physical presence is lacking. It also seems appropriate
to inquire whether the laboratory clean tape presentation causes a change in the ethos of
the trial.

101. New York Times, September 23, 1973, p. 28 col. 1. Video taped depositions are
now widely used in Ohio which also is pioneering in presenting entire trials by video tape.
See 45 OHIO B.J. 1 (1972) and 46 OHIo ST. BAR REP. 110 (1973).

102. See, e.g., FED. R. Civ. P. 32 (a)(3); ILL. ANN. STAT. Ch. 110A § 212 (Smith-Hurd
1973); VA. CODE ANN. § 8-313 (1973); Wisc. STAT. ANN. § 887.12 (1972); Omo REV. CODE
ANN. § 2319.05 (1972); IND. R. PRO. TR..33 (1970); N.Y. CPLR § 3117(a) (2), (3) (McKin-
ney 1970). The requirements vary somewhat among the jurisdictions but virtually all have
a procedure for admitting such demeanorless testimony.

103. See, e.g., PROPOSED FEDERAL RuL's 803, 804.
104. For instance, to prove the making of an oral contract or in cases of libel or
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be tested by demeanor, but which we find ways of testing for
factual credibility nevertheless.'

In light of the foregoing, it is submitted that the proposal
presented here gives the court ample room to preserve demeanor
evidence where and to the degree it seems necessary on direct
while guaranteeing it to the jury on cross-examination.' As can
be seen, much of our present practice falls far short of this.

VI. LEADING QUESTIONS AND THE ROLE OF COUNSEL

When counsel actually assists in the promulgation of the
witness' direct testimony on the stand, some practitioners would
object that the testimony is leading and should be stricken. There
is probably not a more frivolous objection in our legal lexicon, and
its use with most expert witnesses is an attempt to foist an un-
truth upon the jury. Surely, no lawyer worthy of his shingle would
permit his witness to take the stand without careful preparation.
In the case of the expert witness, it is not divulging a closely
guarded secret to note that counsel has a large hand in the prepa-
ration of the testimony and indeed, if the presentation is written,
as for use before an administrative agency, will likely do much of
the writing himself.

This procedure is proper, but does permit counsel to insert
his own ideas. As McCormick points out:'

[T]he normal practice is for the careful lawyer to interview in
advance all witnesses whom he expects to call for direct exami-
nation to prove his own case. This practice is entirely proper,
but it does create a probability that the lawyer and the witness
will have reached an entente which will make the witness espe-
cially susceptible to suggestions from the lawyer.
Not unlike the narrative form discussed earlier, the matter

of leading questions is discretionary with the court' whose action

slander-the operative fact doctrine. See Morgan, A Suggested Classification of Utter-
ances Admissible as Res Gestae, 31 YALE L.J. 229 (1922); MCCORMICK, § 249.

105. See MCCORMICK § 245 at 582. We also take evidence of judicial notice and test
it by affidavit and argument but not often by examination of witnesses.

106. Some practitioners will cavil at the procedure because they wish their expert to
cut an impressive figure on direct before the jury. An impressive report and an implacable
appearance on cross will do just as well. Counsel's desires to impress the jury must, in
any event, take second place to a clear presentation of the facts.

107. McCORMCK, § 6 at 9.
108. Rotolo v. U.S. 404 F.2d 316 (5th Cir. 1968); McClard v. U.S. 386 F.2d 495 (8th

Cir. 1967) cert. denied, 393 U.S. 866 (1967); Linn v. U.S., 251 F. 476 (2d Cir. 1918); St.
Clair v. U.S., 154 U.S. 134 (1894).
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will be affirmed unless it amounts to the denial of a fair trial,10 9

or a miscarriage of justice.110 The frivolity of the objection is mani-
fest, for the objectionable question can be made right simply by
a rephrasing after the suspect suggestion has been planted., In-
deed, the vast majority of what some lawyers mistakenly believe
to be leading questions are perfectly proper."' Thus, when the
three most crucial problems with a witness arise, i.e. when the
witness' recollection has been exhausted, or when the informa-
tion cannot otherwise be obtained, or when directing his attention
to further material evidence, leading questions on direct exami-
nation are the correct method of interrogation,113 the allowance of
which will almost never be overturned on appeal.'

In a sense, of course, every question is leading. Were it not
so, the trial could not advance.115 These questions are not incom-
petent per sell' and will always be permitted where justice so
requires.1 17

Long ago, jurists recognized the true quality of this objection.
In Nicholls v. Dowding,11

8 quoted by Wigmore, Lord Chief Justice
Ellenborough stated: "In general, no objections are more frivolous
than those which are made to questions as leading ones." ' 9 Chief
Judge Collier once remarked: "Objections to questions on the
ground that they are leading are generally captious and not in-
tended to subserve the ends of justice. 12 0

109. Id.
110. Usher v. Eckhardt, 176 Minn. 210, 222 N.W. 924 (1929).
111. 3 WIOMORE § 770 at 161; E. MORGAN, BASIC PROBLEMS OF EVIDENCE 57 (1954);

McCoRMICK § 6 at 9 and cases cited in n. 11.
112. So-called leading questions are permitted for preliminary matters, matters not

in dispute, to suggest the topic but not the answer, children, ignorant or timid witnesses,
language problems, and hostile witnesses. See, e.g., McCORMICK § 6 at 10; E. MORGAN,
BASIC PROBLEMS OF EVIDENCE 57 (1954); 3 WIGMORE § 769-778.

113. Id. See also ADVISORY COMMITTEE NOTE TO RULE 611(c), PROPOSED FEDERAL
RULEs.

114. 3 WIGMoRE § 770.
115. State v. Abbott, 36 N.J. 63, 78, 174 A.2d 881, 889 (1961).
116. State v. Johnson, 272 N.C. 239, 158 S.E.2d 95 (1967); Urbani v. Razza, 103 R.I.

445, 238 A.2d 383 (1968). See also MICH. COMP. LAWS ANN. § 768.24 (1968) which states:
"Within the discretion of the court no question asked of a witness shall be deemed objec-
tionable solely because it is leading."

117. See CAL. EvD. CODE § 767 (West 1966); Fajerink v. State, 439 P.2d 783 (Ala.
1968) cert. denied, 393 U.S. 881 (1968); Midland R.R. Co. v. Hamilton, 84 Ark. 81, 104
S.W. 540 (1907); People v. Goff, 100 Cal. App.2d 166, 223 P.2d 27 (1950); Smith v. State,
74 Ga. App. 777, 41 S.E.2d 541 (1947) cert. denied, 332 U.S. 771 (1947); 3 WIGMORE § 770
and cases cited at 157-160.

118. 171 Eng. Rep. 408 (K.B. 1815).
119. 3 WIGMORE § 770 at 157 n. 1.
120. Towns v. Alford, 2 Ala. 378, 381 (1841) quoted by WiGmORE in § 770 at 157 n.1.
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The real danger to which the objection is addressed is that
of improper collusion between counsel and the witness. The at-
tempt to plant a false memory or false facts in the testimony is
regarded by some as the only valid basis for the leading question
objection. 121 This is very serious business indeed and vastly tran-
scends the more traditional emphasis on the merely suggestive. 122

In oral examinations much more than the bare question itself is
often needed to determine if the danger is present. The verbal
form of the question, the nature of the topic, the temper and bias
of the witness, the tone, inflection and emphais of the question
are all important considerations in making a judgment. 123

The danger here boils down not to undue suggestability as
some claim'24 but rather to perjury. 25 Seen in this light an objec-
tion to a question because it is leading will not serve either to
prevent perjury or to uncover it. 12

1 Whether suggestability or per-
jury or both are the concern, the only devices which will serve are
an expanded opportunity for cross-examination and the imposi-
tion of traditional criminal penalties where necessary.

Written narrative testimony gives a far better opportunity
for the preparation of incisive cross-examination than any other
mode of direct presentation. If collusion between counsel and the
witness has existed to place misinformation in the record, cross-
examination' 27 following an extended period of study of the direct,
and after a voir dire as to the statements made therein, is the best
device we have to uncover it.

The problem comes down to one of legal ethics.' 2
1 Collusion

121. APPELTON, EVIDENCE 227 (1860); CHTrY, 3 PRACTICE OF THE LAW 892 (1835); 3
WIGMORE § 769 at 654, § 770 at 162.

122. ADVISORY COMMITTEE NOTE TO RULE 611(c), PROPOSED FEDERAL RULES;
MCCORMICK § 6; E. MORGAN, BASIC PROBLEMS OF EVIDENCE at 57 (1954).

123. J. McGumE, et al., CASES AND MATERIALS ON EVIDENCE at 232 and cases cited (5th
ed. 1965).

124. E. MORGAN, BASIC PROBLEMS OF EVIDENCE at 57 (1954); McCoRMICK § 6.
125. 3 WIGMORE §§ 769, 770.
126. This is the case regardless of the form in which the evidence is presented.
127. Professor Morgan, in an aside, states that written testimony will not only destroy

the leading question objection but will also hamper cross. E. MORGAN, BASIC PROBLEMS OF
EVIDENCE 58 (1954). The first observation is obviously true, the second is gratuitous and
just as patently false.

128. The direct participation of counsel will have a number of salutary effects. It will
remove the fiction that lawyers do not prepare their witnesses prior to the trial. Counsel
will be required to engage in greater and more careful preparation than generally is the
case today and will have a greater responsibility for that which is presented in the court-
room. The employed expert will work more closely with counsel and will necessarily pay
far greater attention to his task than is the practice currently. A primary cause of poor
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as used here does not mean that counsel has written or edited or
prepared his witness' testimony. We do that now. Rather, it is the
deliberate attempt to falsify, to engage in felonious conduct, in
the cause of the client.129 The procedure outlined here will go
much further toward solving this problem than any we now have
available in the courtroom.

VII. DIscovERY

Where the witness is one who will testify as to complex facts,
his testimony can be discovered prior to the trial through the use
of ordinary discovery machinery. However, where the witness is
a qualified expert many state and some federal courts have been
loath to grant extensive pre-trial examination. 0

The provisions of the proposal, which require that testimony
be made available prior to the trial, may be resisted as transgress-
ing procedures in those jurisdictions which do not ordinarily per-
mit wide pre-trial discovery of experts. It must be noted at the
outset, however, that the exchange of testimony contemplated
here is not discovery at all. The exchange would take place after
the expert has completed his tasks and formulated his testimony.
It is the trial testimony itself that is exchanged. This phase of the
proceedings must be considered a portion of the trial itself. Nev-
ertheless, some will persist in labelling the exchange a discovery
device. Even if that be accepted arguendo, public policy requires
the implementation of the suggested proceedure.

Objections to disclosure of expert reports are made generally
on the grounds that such discovery invades the domain of the
attorney's work-product,13' gives the opposing party an undue

preparation of experts and lawyers is an economic one. Close cooperation and a substantial
study of the subject matter at issue tend to raise fees beyond that which the client may
wish to pay. The proposal may exacerbate this particular difficulty, but will insure that
counsel and his witness will be better prepared if at higher cost.

129. Though some have counselled that under certain circumstances it may be that
an attorney should go all the way for his client, the idea is repugnant to our system of
jurisprudence. Moreover, it would glorify the same means and ends logic that tragically
led a number of "loyal" attorneys of some prominence to their downfall in connection with
Watergate.

130. Even revised Rule 26(b)(4) FED. R. Civ. P. sets some limits on discovery of expert
witnesses. See also J. Long, Discovery and Experts Under the Federal Rules of Civil
Procedure, 28 F.R.D. 111 (1965); F. Winner, Procedural Methods to Attain Discovery, 28
F.R.D. 97 (1961); C. Wright, Discovery, 35 F.R.D. 39 (1963). Some of the problems raised
by these commentators have been remedied by the revision of Rule 26. See note 140 infra.
See also N.Y. CPLR § 3101(d) (McKinney 1970).

131. United States v. 7,534.04 Acres of Land, 18 F.R.D. 146 (N.D. Ga. 1954); Colonial
Airlines, Inc. v. Janas, 13 F.R.D. 199 (S.D. N.Y. 1952); Schuyler v. United Air Lines, 10

25

Ordover: The Use of Written Direct Testimony in Jury Trials: A Proposal

Published by Scholarly Commons at Hofstra Law, 1974



Hofstra Law Review [Vol. 2, 1974]

advantage by allowing it to take a property right in the expert's
testimony which has been purchased and paid for,'32 and would
permit invasion of the diligent preparation of the case.'33 Simi-
larly, some older decisions contended that discovery procedures
did not apply to expert testimony 34 and if they did at all, good
cause had to be shown before discovery would be permitted. 3 ' To
allow discovery, it has been said, "would penalize the diligent and
place a premium on laziness.' 36

The proposal contemplates no "invasion" of the experts'
domain or the lawyer's work-product. It merely advances re-
quired disclosure at trial to a slightly earlier period."3 The pro-
posal puts a premium on clarity of direct presentation and on
expanded opportunity for cross, both matters tending to advance
the announced policy of mutuality of disclosure 3 and to inhibit
secrecy and undue game playing by counsel. 39

F.R.D. 111 (M.D. Pa. 1950); J. MOORE, 4 FEDERAL PRAICE § 26.66 (1972).
132. Carpenter-Trant Drilling Co. v. Magnolia Petrol. Corp., 23 F.R.D. 257 (D. Neb.

1959); Cold Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 684 (D. Mass. 1947);
see J. MOORE, 4 FEDERAL PRACTICE § 26.66 (1972).

133. Lewis v. United Air Lines Transport Corp., 32 F. Supp. 21 (W.D. Pa. 1940); E.
I. DuPont de Nemours & Co. v. Phillips Petroleum Co., 24 F.R.D. 416 (D. Del. 1959); U.S.
v. Five Cases, etc., 179 F.2d 519 (2d Cir. 1950); Boynton v. R. J. Reynolds Tobacco Co.,
36 F. Supp. 593 (D. Mass. 1941).

134. United States v. Certain Acres of Land, 18 F.R.D. 98 (M.D. Ga. 1955); Henlopen
Hotel Corp. v. Aetna Ins. Co., 33 F.R.D. 306 (D. Del. 1963); United States v. 284,392
Square Feet, 203 F. Supp. 75 (E.D. N.Y. 1962).

135. United Airlines v. United States, 26 F.R.D. 213 (D. Del. 1960); Midland Steel
Products Co. v. Clark Equipment Co., 7 F.R.D. 132 (W.D. Mich. 1945); U.S. v. Five Cases,
9 F.R.D. 81 (D. Conn. 1949); U.S. v. 6.82 Acres, 18 F.R.D. 195 (D. N.M. 1955). The
requirement of good cause has been removed from FED. R. Civ. P. 34 and a new require-
ment of a special showing has been added in Rule 26 as part of Rule 26(b)(4)(B) with
regard to experts hired for litigation but not expected to testify. The proposal does not
contemplate this type of expert.

136. McCarthy v. Palmer, 29 F. Supp. 585, 586 (E.D. N.Y. 1939) aff'd, 113 F.2d 721
(2d Cir. 1940) cert. denied, 311 U.S. 680 (1940).

137. United States v. Meyer, 398 F.2d 66 (9th Cir. 1968); Dresser Indus. Inc. v. Doyle,
40 F.R.D. 478 (N.D. 1ll. 1966); United States v. 38 Cases etc., 35 F.R.D. 357 (W.D. Pa.
1964) appeal dismissed, 369 F.2d 399 (3d Cir. 1966); United States v. 50.34 Acres, 13
F.R.D. 19 (E.D. N.Y. 1952); Leding v. United States Rubber Co., 23 F.R.D. 220 (D. Mont.
1959); United States v. 300 Cans, 7 F.R.D. 36 (N.D. Ohio 1946); Bergstrom Paper Co. v.
Continental Ins. Co., 7 F.R.D. 548 (E.D. Wisc. 1947).

138. Hickman v. Taylor, 329 U.S. 495 (1947); United States v. Meyer, 398 F.2d 66
(9th Cir. 1968); United States v. 2,001.10 Acres, 48 F.R.D. 305 (N.D. Ga. 1969); United
States v. Nysco Laboratories, Inc., 26 F.R.D. 159 (E.D.N.Y. 1960); United States v. 48
Jars, More or Less, 23 F.R.D. 192 (D. D.C. 1958). See also Long, supra note 130; J. MOORE,
4 FEDERAL PRACTCE § 26.66(1) at 26-470 (1970); FED. R. Civ. P. 35(b)(1); 7 Cyc. FED. Pao,
§ 25.703 (3d ed. 1951).

139. Tiedman v. American Pigment Corp., 253 F.2d 803, 808 (4th Cir. 1958); South-
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The Federal Rules of Civil Procedure clearly contemplates
substantial discovery of expert testimony."' Moreover, many
courts rejected the objections to such discovery even before the
1971 changes in Rule 26. Discovery of expert testimony has been
held to be within the sound discretion of the trial court."' Exercis-
ing that discretion, the courts have rejected objections to disclo-
sure based upon work product,4 2 alleged property rights' and
diligence of counsel.'

Where the testimony of the adverse expert is to be offered at
trial,'41 some courts have held that it may be compelled earlier.'
Moreover, it has been recognized, albeit slowly, that the need for
preparation of adequate cross-examination is in itself sufficient
grounds for granting discovery.'47

ern Ry. Co. v. Lanham, 403 F.2d 119 (5th Cir. 1968); Franks v. Nat'l Dairy Products Corp.,
41 F.R.D. 234 (W.D. Tex. 1966); Clevite Corp. v. Beckman Instruments, Inc., 257 F. Supp.
50 (S.D. Cal. 1966).

140. Thus, FED. R. Cry. P. 26(b)(4) now deals specifically with discovery of experts.
Pursuant to its provisions, discovery may be obtained by interrogatory to identify experts
the opposition expects to call at trial and obtain a statement as to subject matter, sub-
stance of the facts and opinions in that testimony, as well as a summary of the grounds
for each opinion held, Rule 26(b)(4)(A)(i). Under Rule 26(b)(4)(A)(ii), the court upon
motion may grant further discovery and under Rule 26(b)(4)(B) may extend discovery to
experts not expected to be called as witnesses.

The FEDERAL RuLEs OF CmUNAL PROCEDURE are broader still. Under Rule 16 (a)(2)
the defendant may have discovery of the "results or reports" of physical and mental
examinations and of scientific tests or experiments.

141. Goosman v. A. Duie Pyle, Inc., 320 F.2d 45 (4th Cir. 1963); Francisco v. Travel-
ers Ins. Co., 363 F.2d 1018 (8th Cir. 1966); Benning v. Phelps, 249 F.2d 47 (2d Cir. 1957);
Southern Ry. Co. v. Lanham, 403 F.2d 119 (5th Cir. 1968); Tiedman v. American Pigment
Corp., 253 F.2d 803 (4th Cir. 1958); Bank of America Nat'l Trust & Savings Ass'n v.
Hayden, 231 F.2d 595 (9th Cir. 1956).

142. Hickman v. Taylor, 329 U.S. 495 (1947); United States v. McKay, 372 F.2d 174
(5th Cir. 1967); Sachs v. Aluminum Co. of America, 167 F.2d 570 (6th Cir. 1948); United
States v. Meyer, 398 F.2d 66 (9th Cir. 1968). See also Long, supra note 130; Report of
Comm. on Rules of Practice & Procedure of the Judicial Conference of the U.S., 43 F.R.D.
211, 238 (1967).

143. Sachs v. Aluminum Co. of America, 167 F.2d 570 (6th Cir. 1948); United States
v. Meyer, 398 F.2d 66 (9th Cir. 1968); Seven-Up Bottling Co. v. United States, 39 F.R.D.
1 (D. Colo. 1966); P. LoUisELL, MODERN CALioRNiA DiscovERY, § 11.04 at 332 (1963).

144. United States v. Meyer, 398 F.2d 66 (9th Cir. 1968); United States v. 23.76 Acres,
32 F.R.D. 593 (D. Md. 1963); Long, supra note 130; Friedenthal, Discovery and Use of an
Adverse Party's Expert Information, 14 STAN. L. REv. 455, 485, 487-88 (1962).

145. indeed, at least one court has held that in some circumstances, the adverse
expert testimony can be compelled even where the proponent did not wish it offered at
trial. Thomaston v. Ives, 239 A.2d 515 (Conn., 1968); noted in 73 DiCouNSON L. REv. 675
(1968).

146. Cold Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 425 (N.D. Ohio
1947); Sachs v. Aluminum Co. of America, 167 F.2d 570 (6th Cir. 1948); United States v.
48 Jars, More or Less, 23 F.R.D. 192 (D. D.C. 1958); Russo v. Merck & Co., 21 F.R.D.
237 (D. R.I. 1957); United States v. 50.34 Acres, 12 F.R.D. 440 (E.D.N.Y. 1952).

147. United States v. Meyer, 398 F.2d 66 (9th Cir. 1968); United States v. 23.76 Acres,
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The barriers to discovery of expert testimony have been very
slow to come down. This has been caused by a misplaced empha-
sis on the traditions of the adversary process and too little empha-
sis on the overall public policies involved in securing the speedy,
just, and inexpensive resolution of disputes.

In United States v. 23.76 Acres of Land,'48 Judge Winter
rejected all the usual objections to discovery and concluded:

The basic purpose of discovery is to prevent confusion, and it
does not appear to me how full discovery, even discovery of an
opinion of ultimate value, if permitted, could possibly result in
confusion. It is the rare law suit in which there are not at least
two versions of a single transaction or occurrence. The purpose
of discovery is to permit each party to learn of the other party's
version. That the versions may conflict creates a question for the
trier of the fact, but hardly creates a basis to refuse discovery.'

It is to be noted. . . that one of the express uses of desposi-
tions is that of cross-examination, [Rule 32(a)(1)] and it needs
no citation of authority to say that an expert is the most difficult
witness to cross-examine, particularly if one is unaware until
trial of the substance of his testimony.'

CONCLUSION

Judge Winter's reasoning applies with equal force in support
of the present proposal. Although the proposal does not seek to
alter discovery rules because it is not technically a discovery de-
vice, it does seek to make the public policy behind them fully
operative.' 5' Since we reject artificial objections to discovery and
seek to disseminate the facts to all parties prior to trial, one can
only speculate as to why we countenance artificial barriers to fact
finding at the trial. That speculation in part centers on the atti-
tude of the bar toward the trial process itself. So long as some
lawyers treat trial practice as combat, the vice of obfuscation will
seem to them to be a virtue. In this view, tactics rather than
substance occupy counsel's energies, and the purpose of the

32 F.R.D. 593 (D. Md. 1963); United States v. 62.50 Acres, 23 F.R.D. 287 (N.D. Ohio
1959). See Advisory Committee's Note to proposed changes in FED. R. Civ. P. Rule 26,
Proposed Amendments to the Federal Rules of Civil Procedure Relating to Discovery, 48
F.R.D. 487 at 497 (1969). See also FED. R. Civ. P. 32(a)(1).

148. United States v. 23.76 Acres, 32 F.R.D. 593 (D. Md. 1963).
149. Id. at 596.
150. Id.
151. See MODEL CODE, COMMENT TO RULE 406 at 209.

[Vol. 2, 1974]
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trial-the just resolution of the particular dispute-is lost. To the
vast majority of the trial bar, however, the true virtue is clarity
of presentation coupled with skilled advocacy. The proposal ad-
vanced in these pages is intended to reduce obfuscation and the
emphasis on tactical advantage so that through clarity and advo-
cacy, the trier of the fact may have a better opportunity to reach
a just result.
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Enhancing Victim Advocacy through a Trauma- 
Informed Approach 

 
By Olga Trujillo, JD & Patricia Moen 

Tip Sheet #3 August 2019 
 
Victims of crime experience trauma when they are exposed to violence, physical or sexual 

abuse, neglect, natural disasters, accidents, or any other events that induce powerlessness, 

fear, recurrent hopelessness, and a constant state of alert. These victims often access 

system responses as a result of the crime, including law enforcement, prosecution and 

corrections, and community-based advocacy services, such as MADD, Parents of Murdered 

Children and Justice for Homicide Victims, as a result of the crime. Whether you’re an 

advocate in a system response or one in a community-based organization, knowing about 

trauma will enhance your ability to work with these victim/survivors. 

 

Why Consider Trauma? 
Crime and/or violence is often traumatic. When you work with victims of crime you are 

working with people who have experienced trauma. Victims of crime may also have been 

traumatized by previous experiences such as Adverse Childhood Experiences (ACEs), which 

can have an impact on how they respond to more recent trauma. In addition, our responses 

and services can be stressful and confusing for most people. All of this can influence to what 
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extent a victim is willing and/or able to participate in system responses and services. 

Trauma and your response to it, can impact your ability to carry out your role. 

 

The trauma that these victims experience can affect their participation in two key ways: 

 
1. Participation in services and interventions can be difficult for victims who have 

experienced trauma, because the services, investigations, prosecution, and release 

notifications throughout the process can bring up the experience of the crime. When 

victims see the people or pictures of the places or scenes of the incidents or violence, 

it can bring up the feelings and sensations associated with those traumatic events, 

which can cause flashbacks, when a victim/survivor re-experiences the incident. This 

kind of re-experiencing may cause feelings of panic, anger, disorientation, physical 

pain, grief, or numbing and shutting down. These traumatic reminders are referred to 

as “triggers” and these triggers during the service or response, you offer can disrupt 

your service, investigation, prosecution or notification, while also causing significant 

pain to the victims/survivors. 

2. Credibility determinations of whether the victim is being truthful are often made by 

people with positions of authority in our system responses and services, without 

recognizing the impact of trauma on victims. A great deal of our system response is 

based on proving that something did or did not happen. Most people’s lives aren’t 

like that. When someone is forced into the criminal justice system because they have 

been victimized, their credibility is constantly being assessed. 

 
This experience is unsettling for most people but to someone who is traumatized it can be 

triggering. It can also impact the course of a criminal investigation, whether the incident is 
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referred to prosecution. Triggering experiences can also impact a victim’s ability to access 

advocacy services. Even if your program is not set up to determine credibility it’s a natural 

instinct to assess credibility with someone in your program. The problem of making 

accurate credibility assessments is that determining whether a person is truthful is often 

based on the investigator, prosecutor or victim advocate’s sense of what a reasonable 

person can remember, or how they believe a victim should look or sound when talking 

about life threatening events. However, traumatic events can alter the way a person thinks, 

talks and even remembers an incident. To survive, victims may have dissociated, allowing 

them to experience the incident without actually feeling the full effect. For example, 

someone who experiences a near deadly car crash caused by a driver under the influences, 

may dissociate so they don’t feel all the pain and terror associated with the incident. The 

victim may talk about the car accident in a flat and scattered manner when contacting an 

advocate, reporting to law enforcement, or testifying. Without knowing dissociation is 

normal for trauma, an advocate, investigator or prosecutor can find it hard to believe a 

victim who is showing signs of trauma. An advocate, investigator, or prosecutor may find it 

hard to believe a victim is credible if they don’t understand what dissociation is or how it is 

related to trauma. 

 

What Can Advocates Do to Help? 
The most effective advocates incorporate an in-depth understanding of trauma into every 

part of their services. The crime and subsequent investigatory and prosecutorial processes 

often leave participants feeling a loss of control. Recognizing this and alerting investigators 

and prosecutors about the impact of trauma can help them fully engage victims in their 

responses by minimizing and avoiding re- traumatization, to the extent possible. Advocates 
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can provide victims with information about the impact of trauma and adapt how they work 

with victims to create a welcoming environment that incorporates both physical and 

emotional safety. 

 

Advocates who are trauma-informed expect the presence of trauma and do what they can 

to prepare for it and help system responders to adapt as well. Ways to do this include: 

 

PREPARING FOR PROCEEDINGS, INVESTIGATIVE OR PROSECUTORIAL MEETINGS: 

 Review your office space and decorum: 

o Ensure it is not chaotic, over stimulating, and noisy. 

o Make sure the space you meet with victims is not too small or crowded with 

furniture. 

o Make sure the victim has easy access to the door and feels they can leave at 

any point. 

o Ensure victims are clearly and kindly directed to your office or meeting room 

when they arrive for appointments. 

 Take time to develop a rapport with victims you work with before you have them 

discuss or recount traumatic experiences. 

 Normalize the victim’s behavior. Help others understand the impact of trauma and 

adapt the way they work with victims. 

 Talk with victims about what helps them when they are triggered or reminded of 

traumatic experiences. 

 Incorporate a what-to-expect discussion into every meeting with the victim. This 

should be a routine preparation investigators, prosecutors, probation and parole 
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officers and other system responders as well. Predictability, to the extent possible, 

helps alleviate a victim’s fears and helps them prepare to participate in a system 

response or service. 

o Explain and walk victims through the process of your advocacy service, 

investigation, prosecution or release notification so they know what to expect. 

Talk them through the process step-by-step. 

o Discuss logistical details with victims about where they will go, who they will 

talk to, the purpose of the discussion. Remind them that they can ask for 

breaks, show them the location of restrooms and how they can get something 

to drink or eat, if needed. 

 Develop and distribute this informational material in various formats: 

such as a pamphlet, a graphic, and a simple step-by-step instruction 

page. 

 Ensure that it’s available in different languages. 

o Be clear about the role you can play and about the limitations of that role. 

o Discuss how you can help if the victim forgets key details. Advocates can often 

remember more about what the victim told them, than victims might when 

they are recounting events under stress. 

 Create a physical and emotional safety plan for meetings with investigators, 

prosecutors, participating in a legal proceeding, or anticipating the release of the 

person who committed the crime. 

 Whenever possible offer to accompany the victim through a specific investigation, 

courtroom proceeding, meeting with probation or other system response. 
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 Prior to the scheduled event, plan how you will accompany the victim to the location 

where the event is scheduled. 

 Strategize with the victim around any emotional or physical challenges to the space, 

investigation, prosecution or other event. 

 Agree on a simple a simple cue to let you know they are feeling overwhelmed or 

triggered. 

 Learn grounding techniques to help victims reorient in the present when they are 

triggered, dissociating, feeling overwhelmed or intense anxiety. 

o Practice these techniques generally and once proficient, practice them with 

victims to develop a rapport and to discuss when they might be needed. 

o If possible, practice them in the location of the upcoming investigatory, 

prosecutorial or other meeting or proceeding. 

 If immigration and customs enforcement are conducting targeted apprehensions in 

your courthouse, coming to court may pose an additional risk for victims that should 

be considered and carefully discussed. 

 

PREPARING FOR PROCEEDINGS, INVESTIGATORY, PROSECUTORIAL OR OTHER MEETINGS: 

 When the victim gives you the predetermined cue, ask for a break to give the victim a 

chance to get grounded. 

 If you are not able to accompany a victim, or you feel they need more support, 

suggest and help arrange for the victim to have a supportive person come with them. 

 Explore the use of emotional support or therapy animals during any of these services 

or responses. 
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 If an interpreter is needed to participate in the interview, service or any legal 

proceedings, discuss the process with the victim so they know what to expect and 

explore any potential trauma that may be compounded by interpretation. 

o Help investigators, prosecutors, probation officers and other system 

responders understand that the victim may need them to rephrase questions if 

it is clear that the interpretation process is additionally re-traumatizing or 

confusing. 
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Trauma-Informed Care: Lessons from Serving Asylum Seekers

 

By Kate Sugarman, MD

 

A woman came to the exam room with irregular and heavy periods, during which she says she was passing blood clots. She also
experienced menstrual cramping. For a typical patient, these symptoms might not have been enough to even go to the doctor. But
for a recent immigrant who is seeking asylum and who had been sexually assaulted in her country of origin, these symptoms are
traumatic. They also present an opportunity to help her work through her trauma. With just ibuprofen and a few months of birth
control, her symptoms lessened, became manageable. After certain screenings, we could also tell her that she did not have any
STDs, and she was on the path to healing from her trauma as she began to feel more control over her body and her situation.

Fifteen years ago, I saw my Frst patient who was an asylum seeker. The patient had been referred to me by chance, but I soon
discovered there was enormous need for scar documentation among this population, and I found the work incredibly satisfying. I
soon began seeing survivors of torture in the Washington, DC metro area, offering my services as a doctor for free to the clients,
survivors from Cameroon, Eritrea, Ethiopia, from other parts of Africa, and from South Asia as well. Almost all had been beaten,
tortured, and imprisoned for their political views, their sexual orientation, or other difference, in their home country. Some of them
had been detained by the US immigration system as well. All were now seeking asylum, and needed care.

Patients who have experienced trauma — from life-threatening torture in their homeland, to sexual assault during a long migration,
to traumatic events within the US’s own immigration system — require a trauma-informed care model. A clinician following such an
approach recognizes the widespread impact of trauma on health and identiFes the signs and symptoms of trauma, while providing
care that adheres to the basic principles of serving people with trauma (See sidebar). As providers, we can reframe the exam room
experience, help the patient work toward achievable health goals, and refrain from re-traumatizing the patient. Many of the following
tactics are applicable for migrant patients who may have recently arrived at your own clinic, and may be harboring traumatic
experiences from their home country or during migration, even if advanced torture isn’t present. Our careful consideration of their
unique health needs can lead to better results and stronger trust relationships.

1. Uncover health concerns while giving the patient some control.
When patients arrive in the US, they often have long-ignored medical health concerns, some of which may have already been
diagnosed. While every moment in the exam room is already overtaxed, a review of the medical history can help a provider drill
down on the best and quickest steps the patient can take with the provider’s support to make health improvements. If a patient
arrives in the clinic with stomach pain and dizziness, it would be helpful to already know she suffers from hypertension and hasn’t
used any medication since her arrival. It may seem obvious, but backing up a moment to see what we already know can save
valuable time in the exam room.

Some common health concerns may be diagnosed for the Frst time in your clinic. This can be an opportunity to lead not just to
quick health turnarounds but also to a strengthening of the patient-provider relationship. Seeing a responsive, knowledgeable, and
culturally competent provider, the patient feels the provider understands what they’ve been through — and will be more willing to try
a medication for the newly diagnosed diabetes or to begin taking in a new HIV diagnosis and thinking through a treatment plan.
Patients recovering from trauma often have experienced prolonged loss of control. I try to allow the patient to be in control as much
as possible. I also make sure I’m providing eye contact, warmth, and a kind demeanor. I often learn some greeting in the language of
my patients, which goes quite far at putting people at ease.

In my exam room, questions about assault are not asked unless symptoms are suggestive. I ask quietly and with eye contact, “Why
are you here today?” I allow them to make the choice of what they want to talk about. I never ask about sexual assault, but I
maintain space for patients to bring it up if they feel comfortable. Headaches are often a common ailment, so I may feel driven to
ask of there’s a history of head trauma, a common history among asylum seekers. For either newly diagnosed or previously
diagnosed concerns, we may be able to make considerable health progress in a short amount of time. Such a health win can mean a
great deal to a patient who has struggled for a long time and, in his or her new position as an asylum seeker, feels powerless and
stuck in other parts of his or her life. By pinpointing a health problem and establishing a plan together wherein the patient can make
measurable progress, the patient can feel more in control and hopeful.

2. Make the basic tests routine at the !rst visit.
With all new clients, I screen for Hepatitis B and C, HIV, and diabetes, and other conditions as indicated. Most patients like my
approach during which we “check for everything,” because they feel well cared for and often Fnd comfort in the results. Some
patients are reluctant, claiming they have not engaged in behavior that would result in some of the health concerns for which I am
screening. I assure them that I screen all new patients — this is not a special test just for this patient — and often, because it’s billed
as a routine new patient check, this satisFes any concerns. Of course, the Fnal say is up to the patient. Among traumatized patients
like asylum seekers who have survived torture, I emphasize to patients that they are ultimately in charge of their bodies, and I am
there to support their health. This can run contrary to our medical training, but can go a long way in building the trust relationship
and in avoiding re-traumatizing the patient. For a patient who rejects an HIV test, I tell them to just tell me when they are ready. 

For those who have experienced sexual assault, knowing the results of the tests — positive or negative — can provide some much-
needed relief so they can begin to move on. One patient from West Africa came to me, severely depressed and suicidal. The key to
moving him toward recovery was his Frst visit to the doctor. I checked him for everything, with his consent. To his relief, he Trauma-
Informed Care: Lessons from Serving Asylum Seekers By Kate Sugarman, MD MCN Streamline 5 was HIV negative. He had a mild
case of Hepatitis B that did not require treatment and he did not have liver damage. After we talked about his results, he was able to
open up, about being raped, about torture. Immediately, upon getting a better understanding of his health — in fact, getting a better
bill of health than he expected — he could begin to envision a path forward to healing.

While I do encourage most basic tests from the beginning, I do not do a pap smear during the Frst visit. For many women, this can
feel too invasive, too foreign, and very traumatizing. I work up to pap smears. I only do a pap smear when a patient tells me she is
ready and feels supported enough to do so. I make sure to tell her that she can stop at any time — she remains in charge of the
encounter. It often takes many o\ce visits before a patient is ready for the pap smear.

Conversations around contraception can be very di\cult as well. Sexual abuse, relationships split by migration, and new
relationships add many layers to the conversation. In my practice, I have seen vulnerable patients with precarious housing or work
situations who were sexually harassed by a person of power. I try to address such concerns fully, which includes help with
preventing unwanted pregnancy.

I remind myself that I cannot solve everything in a 15-minute visit, but I can show patients that the door is open for them. On a
future visit, they can bring up contraception, or their back pain, or other concerns. Maybe the questions of sexual assault won’t
come up for the Frst Fve visits — and that’s okay. I also try to ask questions. Most of my patients are from Africa. I recently had a
new patient from India, and I had no idea what the conditions were like in his hometown, what he may have experienced, so I simply
asked. Of course, I also make sure that new patients are linked to mental health providers as an essential next step for their care —
another way of recognizing that not all can be completed during the primary care visit.

3. Document any physical or emotional scars you uncover.
At the very Frst visit, it is important to note any scars, wounds, depression, mismanaged medical conditions, or other evidence of
torture-related injuries such as limited range of motion of joints and broken or missing teeth, as patients may need this
documentation as evidence in the future. It only takes a few moments to make relevant notes on patients’ charts about complaints
of headaches that may be related to being beaten, or about the PTSD or other psychological concerns the patient exhibits. During
future appointments, or by the time the patient has his or her asylum case hearing, some of this physical evidence may have already
faded, so it’s important to do this early on. Such documentation can be important for any new migrant — those coming out of
detention, newly arrived immigrants, or migrants who are passing through. It doesn’t have to be extensive — just capture what it
looks like that day: does the scar look like a cigarette burn? Was the patient crying?

4. Don’t assume anything.
As part of giving the patient greater control over the patient-provider interaction, I try to ask very open-ended questions, allowing the
space and time for patients to tell me why they are here. I don’t barrage them with questions. In fact, I avoid even simple questions
like, “Do you have a wife? Do you have children?” Such speciFc questions can be traumatizing for a patient who has left a family
behind in a dangerous situation. I do not assume anything about patients. I cannot assume that what they tell their lawyers or their
case manager is what they tell me as the provider. One client had visited several doctors, and didn’t want to go back. After a long
and open conversation, she revealed that she was raped and she never told any of her previous providers. This reinforced my careful
approach to her care, wherein we only moved forward at a pace that she felt comfortable.

5. Long-term trauma-informed care means uncovering and treating the many layers of trauma, stress, and
su"ering.
Patients arrive with serious trauma from their home countries — but the story of trauma doesn’t stop at the border. New trauma from
their time in detention and from encounters with crime in their new US communities are not uncommon. Ongoing stress and serious
life events, which can be upsetting and disruptive for all of us, may for a traumatized patient retrigger their symptoms. One patient’s
long-term recovery was going well, until she got into a minor car accident. While she didn’t sustain any injuries, the accident brought
to the surface the memories of torture that she was previously able to manage. Another patient’s mother died in Africa, and he was
unable to be with his family, to grieve together. These type of events can manifest in the primary care o\ce in their bodies —
stomach aches, headaches. One man came in with back pain, but when trying to uncover the source, I learned that a family member
had recently been abused as retaliation for him ^eeing. Primary care is a not stigmatized as compared to mental health specialists’
o\ces — and consequently many of these issues of trauma are presented in the primary care setting.

Primary care providers can play a tremendous role, not only in providing comprehensive primary care and documenting abuse and
torture, but also by advocating for patients’ needs and family. Patients who are seriously ill may be eligible for an expedited asylum
hearing. I wrote a letter for a patient suffering severely from brittle diabetes and succeeded in moving up his hearing so he could
focus on recovery. Similarly, if a family member of an asylum seeker is in jeopardy, I can write a letter to immigration to move things
forward. A Fve-year-old deaf child of an asylum seeker had no access to services. Consequently, the child had no communication
with his family, no special education, no hearing aid. I successfully argued that the family needed to be reunited so the child could
get basic needed services to function in the world. A doctor’s note can really make a difference.

There’s also a big role for providers to help those who are detained in the US and denied medical care. I’m currently working on a
case of a man with inadequately treated seizures who is in ICE custody. Shockingly, many detainees have serious and unmet health
needs, in facilities in our homestates. To me, this is intolerable — and I’m looking forward to working more on this issue and helping
more people access the care they need.

Trauma-informed care means providing comprehensive and compassionate care, and many of our patients need this approach —
not just asylum-seekers, but many recent immigrants or migrants in our communities.

Read more at SAMHSA’s Trauma-Informed Approach page: https://www.samhsa.gov/nctic/trauma-interventions

Selected Resources:

Read MCN’s Behavioral Health page at:

http://www.migrantclinician.org/issues/behavioralhealth.html

Watch Migrant Clinicians Network’s Archived Webinars on Behavioral Health:

Trauma-Informed Care: Behavioral Health in the Primary Care Setting,

http://www.migrantclinician.org/toolsource/resource/t rauma-informed-care

 

Learn more at www.HealTorture.org
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70% of adults in the United States have experienced trauma at least once in
their lives. These traumatic events continue to affect how the individuals
function in their daily life long after the event is over. Trauma, if left
unaddressed, can often lead to mental health disorders, substance abuse,
increased vulnerability to new trauma, suicide, and dysfunctional
relationships.

Because trauma is so prevalent, it’s important for
more than just behavioral health agencies to
adhere to trauma informed practices – especially
when dealing with populations that are more likely
to have experienced traumatic events. For example,
trauma-informed practices are vital in the court
system, though few are trained appropriately.

Why Trauma-Informed Courts?

Being trauma-informed in a courtroom doesn’t mean that the judge is
responsible for providing trauma care to one of the persons standing before
him/her. It also doesn’t mean that the individual is above punishment
because of experiencing a past trauma.

SAMHSA describes a trauma-informed court as one in which judges
recognize the people appearing before them have personally experienced
acts of violence or other traumatic life events, and are also cognizant of the
stress of the courtroom environment impact on trauma survivors.

What does a trauma-informed-court actually look like?

For those who are still working through a past trauma in their life, they
perceive the courtroom through that lens. They may react more strongly to
something that is said or happens in the courtroom which would impede
their ability to answer questions and be present. Creating a trauma-informed
court can help to mitigate these issues.

When looking to create a trauma-informed court, there are three areas you
need to pay attention to.

1. Courtroom Communication
2. Courtroom Procedures
3. Courtroom Environment

SAMHSA provided examples of phrases that might be used or procedures
that might occur, how a trauma survivor might perceive it, and a trauma-
informed solution.

Courtroom Communication

Judge’s Comment Perception of Trauma
Survivor

Trauma-Informed
Approach

Your drug screen is dirty I’m dirty. There is
something wrong with
me.

Your drug screen shows
the presence of drugs.

I’m sending you for a
mental health
evaluation.

I must be crazy. There is
something wrong with
me that can’t be fixed.

I’d like to refer you to a
doctor who can help us
better understand how
to support you.

Did you take your pills
today?

I’m a failure. I’m a bad
person. No one cares
how the drugs make me
feel.

Are the medications
your doctor prescribed
working well for you?

Courtroom Procedures

Courtroom Experience Reaction of Trauma
Survivor

Trauma-Informed
Approach

A judge conducts a
sidebar conversation
with attorneys.

Suspicion; betrayal;
shame; fear.

Tell the participant what
is happening and why.
For example, “We have
to discuss some issues
related to your case. We
just need a minute to do
it on the side.”

 

A court officer handcuffs
a participant without
warning to remand him
or her to jail because
they have not met the
requirements of the
agreement with the
court

 

Anxiety about being
restrained; fear about
what is going to happen

 

Tell the court officer and
the individual you intend
to remand them. Explain
why. Explain what is
going to happen and
when.(The court officer
will walk behind you; you
will be handcuffed, etc.).

 

Individuals who are
frightened and agitated
are required to wait
before appearing
before the judge.

 

Increased agitation;
anxiety; acting out

Clearly provide
scheduling information
in the morning so
participants know what
will be expected of them
and when. To the
greatest extent possible,
prioritize who appears
before you and when;
those who are
especially anxious may
have the most trouble
waiting and be more
likely to act out.

Courtroom Environment

Physical Environment Reaction of Trauma
Survivor

Trauma-Informed
Approach

The judge sits behind a
desk (or “bench”), and
participants sit at a
table some distance
from the bench.

 

Feeling separate;
isolated; unworthy;
afraid.

 

In some treatment
courts, the judge comes
out from behind the
bench and sits at a
table in front.

 

Multiple signs instruct
participants about what
they are not allowed to
do.

 

Feeling intimidated; lack
of respect;
untrustworthy; treated
like a child.

 

Eliminate all but the
most necessary of signs;
word those that remain
to indicate respect for
everyone who reads
them.

 

A judge asks a
participant to explain
her behavior or the
impact of abuse without
acknowledging the
impact of others in the
courtroom

 

Intimidation or fear of
abusers who may be in
the courtroom;
reluctance to share
information in front of
family members or
others who do not
believe them.

 

Save questions about
sensitive issues for when
the courtroom is empty
or allow the participant
to approach the bench.
If ongoing abuse or
intimidation is
suspected, engage
those people in
activities outside the
courtroom while the
participant shares her
story.

Implementing a trauma-informed approach in a courtroom doesn’t have to
be a big, dramatic gesture. It just needs to be a consideration of what would
make the person with trauma in their past more comfortable. Below,
a trauma survivor describes the act a trauma-informed judge made that
changed their experience in the courtroom.

So here I was, in front of this judge, asking for a restraining order against a
family member who was also going to show up in that courtroom, and I was
actively hearing voices. I was having a very hard time expressing what I
needed to say to get the job done. The restraining order was against my
grandfather, and the judge was an older man who looked like my
grandfather. I couldn’t speak. I had to try to articulate something that I was
not even able to speak about very well in the first place. And I needed to do
it quickly and succinctly.

What the judge did was pretty incredible. He asked me to come forward. It
created a sense of privacy. I didn’t have to shout across a really busy
courtroom. He really helped me in that simple act of asking me to come
closer. I was able to do what I needed to do, and he was able to hear what
he needed to hear. I had been in the mental health system for 14 years, and
this judge changed my life in that one simple act.   — Trauma Survivor

Taking the time to implement these changes and take steps towards
creating a trauma-informed court can make court time more efficient and
ensure that those going through the court system, are not re-traumatized by
an interaction that could have been avoided.
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Troubled Communication: 

Cross-Cultural Misunderstandings 

in the Asylum-Hearing 

Walter Kalin * 

University of Bern, Switzerland 

This article demonstrates how misunderstandings rooted in the 
differences between the asylum-seeker's and the official's cultural 

background can seriously distort the process of communication during 
the asylum-hearing and thus impair the ability of refugees from Third 
World countries to make their asylum-claims credible. 

Law and legal systems are cultural products; like religion, ideology or art, 
they are: 

structures of meaning in terms of which individuals and groups of 
individuals live out their lives, ... symbols and systems of symbols 
through whose agency such structures are formed, communicated, 
imposed, shared, altered, reproduced (Geertz, 1983:182). 

The cultural basis of law deeply influences the behavior of persons parti? 
cipating in legal procedures. This is apparent in countries with plural legal 
systems in which deeply conflicting traditional notions of law, rights or 

justice and imported modern concepts structure and inform the legal process 
(Geertz, 1983:220). These tensions are not always reconciled in a way 
responsive to the needs of all implicated by that process; on the contrary, 
misunderstandings between those representing different legal cultures are 
inherent in plural legal systems (Bohannan, 1965:39; Hooker, 1975:53). This 
conflictual aspect of legal pluralism has its structural equivalent in the 
situation of aliens subjected to the law of a foreign state. One example of 

growing importance is the predicament of refugees from Third World 
countries who apply for political asylum in an industrialized country of the 
West and whose claims are examined in a formal asylum procedure. 

Since few asylum-seekers are able to prove their claims through written 
evidence such as decisions of courts, warrants of arrest or press reports of 
their arrest, many countries rely primarily upon an in-person interrogation 
or a hearing to establish the facts and to examine the credibility of the 

11 should like to thank Professor Sally F. Moore and Deborah Anker for much encouragement 
and valuable advice. 
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applicant. In the absence of written evidence, the interrogation or hearing, 
and thus the communication between asylum-seeker and official, becomes 
crucial to the decision on political asylum applications. This is especially 
true if the competent authorities tend to substantiate negative decisions 

primarily with factual arguments, ie. if they try to show that due to 

contradictory and implausible statements or apparent lies the applicant has 
not been able to prove his or her claim as a genuine refugee. 

This article identifies five (partially overlapping) obstacles to an undistorted 
interaction between asylum-seeker and official. These include a) the manner 
in which the asylum-seeker expresses him- or herself; b) the interpreter; c) 
the cultural relativity of notions and concepts; d) different perceptions of 

time; and f) the cultural relativity of the concepts of "lie" and "truth". 

Although this list is far from exhaustive, it elaborates factors which not only 
have been repeatedly observed by the author in his capacity as a lawyer 
advising and representing asylum-seekers, but also have been identified by 
anthropologists and sociologists as generally (ie. outside the asylum context) 
characteristic either of legal procedures (e.g. Lind/O'Barr, 1979; Danet, 
1980) or of cross-cultural communication (e.g. Mir-Djalali, 1980; 
Furnham/Bochner, 1982; Gumperz, 1982). Point of reference of the following 
analysis is the asylum-hearing in Switzerland2 which, except in the case of 

manifestly ill-founded requests, must be afforded every asylum-seeker by 
the competent federal authority (Article 16, Asylum Act of October 5th, 
1979). This not only serves to establish the facts but also to determine 

whether, in the absence of sufficient written evidence, the applicant is able 
"to make credible that he is a refugee" (Article 12, Asylum Act). Despite this 
focus upon the Swiss procedure, the conclusions of the article are, due to the 
universal nature of the analyzed causes of cross-cultural misunderstandings, 
also relevant for other countries with a similar asylum-hearing process. 

Manner of Expression 

The credibility of a person's statements depends not only on their content 
but also on how they are expressed (Lind/O'Barr, 1979:67). There is ample 
evidence that the manner of speaking affects the credibility of persons 
involved in legal procedures. It has been noted, for example, that "defendants 
who were more polite and spoke in more grammatically complete sentences 
tended more often to be acquited" and prosecutors who won their cases "were 

verbally assertive, speaking longer, asking more questions referring to the 
witness, and making more indicative statements than did less successful 

counterparts" (Danet, 1980:370 summarizing Parkinson, 1979). In jury 
discussions, "voice quality and speech style are powerful tools, if not in 

2 The author was advising and representing asylum-seekers in Switzerland as an attorney from 
1980-1983; most of the observations made in this article are based on this experience. 
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winning friends, then certainly in influencing people" (Scherer, 1979:118) 
and the trustworthiness of a witness depends, as has been experimentally 
shown, to a considerable extent on the individual's ability to render his or 
her statement in a "narrative" and coherent as opposed to a "fragmented" 
manner (Lind/O'Barr, 1979:71-79). 

Although the ability to express oneself well depends, at least partly, on 

personality (Scherer, 1979:118) and on the educational background of the 

speaker, even well-educated refugees with strong personalities may be unable 
to present their claims forcefully for reasons specific to asylum-seekers. 
Many of them are victims of what Oberg (1960) calls "culture shock" and 
Furnham/Bochner (1982:171) describe as the "bewildering, confusing, 
depressing, anxiety-provoking, humiliating, embarrassing and generally 
stressful" situation of persons who move from one culture to another. 

Especially in the case of refugees from Third World countries, the experience 
of culture shock obviously can gravely impair the applicant's ability to make 
a forceful statement: Such an asylum-seeker may speak in a confused, nervous, 
fragmented and unconvincing manner not because he or she is lying but 
because of the anxiety and insecurity caused by the difficulties of life in an 

entirely new social and cultural environment. 
The concept of subculture (Agar, 1977) is useful in identifying an additional 

source of credibility problems relevant for certain groups of asylum-seekers. 
For example, former members of political parties and groups which were 

illegal in their home countries have deeply internalized the values of secrecy 
and suspicion toward outsiders; they were part of a social network largely 
founded on these values which were crucial for the success of the organization 
and the freedom and even survival of its members. Such persons have 

difficulty in communicating openly and revealing themselves, their feelings, 
beliefs and experiences to everyone not belonging to their group because by 
doing so they violate basic norms of their subculture. If, in the course of the 

asylum hearing, they perceive the interrogating official as not sharing their 
own ideology and political views, they are likely to be reserved and hesitant 
in the manner in which they express themselves and thus to present a 

fragmented and confusing story. 
Finally, the ability to speak forcefully can, however unintentionally, be 

curtailed by the official and the manner in which he or she attempts to 
structure and direct the interaction with the asylum-seeker. Several authors 
have observed that in certain non-Western societies it is important to let 

persons involved in legal procedures speak freely about issues which appear 
to be not directly relevant to the topic of the procedure (e.g. Gluckman, 
1955:95 for African courts; Starr, 1978:274/275 for Turkish courts; Gumperz, 
1982:174-85 in a case study concerning the interaction between a British 
counsellor and an Indian client). In Switzerland (as well as in other Western 
countries) the asylum-hearing is structured in a different way: Officials often 
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tell the applicants to answer only questions asked and they intervene if the 

asylum-seeker starts to explain something which he or she feels is important, 
but is perceived as irrelevant by the official. This may lead to a situation in 
which "both speakers utterly fail in their efforts to negotiate a common frame 
in terms of which to decide on what is being focused on and where the 

argument is going at any one time" and where they are "on parallel tracks 
which don't meet" (Gumperz, 1982:185). 

Interpreter 

Interpreters not only make communication between persons who do not 
share a common language possible, they also act "as mediators] between 
cultures" (Bickley, 1982:107). Because of the close links between language 
and culture, however, even excellent translators fulfill this task only when 

they attempt to communicate in their translations the cultural context of 
words and concepts. Interpreters used in the asylum procedure often not 

only lack this sophistication; sometimes they are also not qualified or they 
make mistakes because of fatigue resulting from a lengthy hearing. All this 

may distort the communication between asylum-seeker and refugee. Of 

special importance is a structural problem created by the necessity of using 
interpreters. At least in Switzerland, interpreters are often of the same 

nationality as the asylum-seeker because Swiss interpreters are not available. 
In these cases asylum-seekers regularly suspect the interpreter of being a 
collaborator with the embassy of their country, capable of passing information 
to the persecuting government. As a consequence, asylum-seekers may be 
intimidated, restrict their statements to a minimum of critical information 
or even withhold facts which would be crucial for obtaining asylum. The 
drafters of the Swiss Asylum Act took this problem into account: Article 16 

provides that the asylum-seeker can use an interpreter of his or her own 
choice instead of the one provided by the authority. This provision, however, 
only partially solves the problem; it often shifts to the official the suspicion of 
bias in interpretation. Such interpreters are often friends of the asylum- 
seeker or persons who share his or her political commitments. The official, 
therefore, might suspect them of not merely translating but instead inter? 

preting and improving upon the statements of the applicant. This becomes a 

particular problem where, as is often the case, the interpreter comments 

upon and expresses open support for the asylum-seeker's claims during the 

hearing. 

The Cultural Relativity of Notions and Concepts 

Words, notions and concepts which carry the same label often embody 
different meanings in different cultures; they are culture-bound. As there 
exist many "world-versions" and "world-visions" (Goodman, 1978:4), many 
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"[w]ays of [w]orldmaking" (Goodman, 1978), one person's understanding of 
what a particular expression means may not comport with another's com? 

prehension. The cultural relativity of words, notions and concepts, and, 
even more importantly, the lack of consciousness of these differences in 

perception, are major sources of misunderstandings in cross-cultural 
communication. The problem certainly affects the asylum procedure: Too 
often officials assume that the way they think is also the way the asylum- 
seeker thinks. Unaware of the fact that "[w]e are all natives now, and 

everybody else not immediately one of us is an exotic" (Geertz, 1983:151) 
they neglect the task of what Geertz (1983:151) calls "cultural hermeneutics", 
namely of trying to find out how the meaning in the asylum-seeker's system 
of expression can be translated into their own. This may result in serious 

misunderstandings and even contribute to the denial of asylum for genuine 
refugees who, while doing their best to give all the requested information, 
fail because their counterpart misinterprets their statements. 

There are different levels to the problems of misunderstandings caused by 
the relativity of notions and concepts. Itis not only more abstract philosophical 
or religious notions that lack universal meaning but often also seemingly 
unproblematic words of everyday language. Words like "me", "self, "country" 
or "politics", for instance, embody completely different concepts and 

significations for such diverse groups as American and Iranian students 

(Mir-Djalali, 1980) and the terms "brother" or "cousin" covers for many 
Africans not only very close relatives but all members of his or her tribe. If 
the official e.g. does not know this use of "brother" he or she will probably 
reject the statement of an African asylum-seeker as implausible that, for 

example, he was helped to leave his country by his brothers working in the 

jail, the passport-office and the airport. A similar misundertanding occurred 
in a Swiss case3 in which the application of a Turkish asylum-seeker was 

rejected; among other reasons the decision stated that the applicant's claim 
to have escaped arrest by hiding in the mountains near his hometown could 
not be true because the town in question was not surrounded by mountains. 
In reality, the particular town is situated amid hills. A Swiss makes a sharp 
distinction between a "mountain" which is a steep and rocky elevation rising 
higher than timber-line, and a "hill". The official presumably reached his 
incorrect conclusion because he did not know that, in contrast to the Swiss 

usage, in Turkish the term "mountain" also applies to hilly regions. 
Cross-cultural misunderstandings also can be caused by the official's 

unintentional bias in interpreting the statements in the light of his own legal 
concepts. This happened in another Swiss decision which rejected the 

application of a young Turkish worker for lack of credibility due to 
contradictions in his statement; the argument was made that the applicant in 
his written request for asylum had declared himself to be a former member of 

3 Asylum-decisions are not published in Switzerland. 
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an illegal political party whereas he had admitted during the hearing that he 
was only a supporter of the party who had distributed propaganda materials. 
The official's legal distinction between "members" and "supporters" of a 

political party makes perfect sense for parties in Switzerland but is not a 

meaningful one for analyzing membership in such illegal, underground 
organizations which rest on a structure of small "cells" with a carefully 
selected membership and are essentially dependent on a large number of 

supporters to do propaganda work; these supporters are not peripheral to 
the organization nor are they considered so by the authorities; they have to 
face similar kinds of persecution as members of the "cells" in case of arrest. 

By taking a formalistic approach inspired by Swiss law, the official mistakenly 
focussed on the distinction between supporters and members of a party and 
thus reached a conclusion which ? against the background of the situation in 

Turkey ? was not appropriate for an accurate assessment of the asylum- 
seeker's claim. 

Another possible source of misunderstandings in the asylum procedure is 
the culturally determined nature of self-image and self-perception. According 
to international and national Swiss refugee law, to be recognized as a refugee, 
the asylum-seeker has to be individually a target of state persecution; it is not 

enough to be subjected only to those disadvantageous conditions which 
affect the whole population. To determine if this legal requirement has been 
met, all applicants are asked during the hearing whether they consider 
themselves to be more severely persecuted than the average citizen in the 

country of origin. Officials expect genuine refugees to give an affirmative 
answer but the author's experience shows that genuine refugees who have 
been politically very active often answer with "no"; by giving the "wrong" 
reply they risk to be perceived as asylum-seekers not worthy of asylum 
protection. The particular framing of the question is based on a Western 

conception of individualism which Geertz (1983:59) defines and assesses in 
the following way: 

The Western conception of the person as a bounded, unique, more or 
less integrated motivational and cognitive universe, a dynamic center 
of awareness, emotion, judgement, and action organized into a dis? 
tinctive whole and set contrastively both against other such wholes and 

against its social and natural background is, however incorrigible it 

may seem to us, a rather peculiar idea within the context of the world's 
cultures. 

The pecularity of the Western conception of the self is apparent when 
contrasted with that of many other cultures: in Morocco, for instance, "[t]he 
selves ... gain their definition from associative relations they are imputed to 
have with the society that surrounds them" (Geertz, 1983:66) and in Iran the 

perception of selfhood is primarily related to values "which are group 
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oriented and considered as social qualities" (Mir-Djalali, 1980:313). These 

examples make clear that the seemingly "wrong" answers of those refugees 
cannot be interpreted as indications that they are not personally persecuted 
but have rather to be understood as an expression of a deep identification of 
these political activists with the fate of their suppressed people. 

Also culturally determined and thus not universal is the concept of 
"common sense". Swiss asylum decisions often contain the argument that a 

particular statement cannot be true because it contradicts the "common 

experience of life", i.e. common sense. For instance, it has been repeatedly 
held that it would contradict "common sense" to believe that a person risks 

political persecution who was able to leave his or her country with a valid 

passport or was released from detention without being arraigned for any 
criminal act. Some of these decisions have been reversed on appeal e.g. 
because the applicant was able to produce new evidence. In these cases the 

concept of "common sense" obviously served not its purpose as instrument 
for correctly assessing claims of persecution. This is no accident; this type of 

argumentation must almost inevitably fail. As Geertz has shown, common 
sense is a "cultural system" which "rests on the same basis that any other such 

system rests; the conviction by those whose possession it is of its value and 

validity" (Geertz, 1983:76) and what seems to be a "mere matter-of-fact 

apprehension of reality" is an evaluation and assessment and thus "historically 
constructed" (Geertz, 1983:75-6). Therefore, common sense may be useful 
for functioning and interpretation within a particular society but it is not an 
effective means for judging the possibility and probability of events in 
societies different from one's own, and the official's common sense is of 
limited value for understanding many of the realities in the asylum-seeker's 
country of origin. 

Different Perceptions of Time 

Many asylum applications are rejected due to contradictory statements 

concerning the time and duration of specific events. Time related contra? 
dictions can result from a variety of causes and are, therefore, not necessarily 
a proof that the asylum-seeker has lied. They may e.g. be due to a fading 
memory during the sometimes more than a year long period between the 

flight and the asylum-hearing or the asylum-seeker uses, in his daily life, a 
non-Western (e.g. Muslim) calendar and makes a mistake in converting to 

analogous Western dates. Moreover, time is not universally perceived, but 
members of different cultures have varying conceptions of time and its 
relevance. Balinese time-reckoning, for example "is clearly not durational 
but punctual.... it is not used... to measure the rate at which time passes, [or] 
the amount which has passed since the occurence of some event" (Geertz, 
1973:393). In Africa, members of tribes like the Nuer, "think much more 

easily in terms of activities and of successions of activities and in terms of 
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social structure and of structural difference than in pure units of time" 

(Evans-Prichard, 1940:103-4), and many Latin Americans or Middle East? 
erners adhere to time patterns which are directly opposed to the emphasis of 

Europeans and North Americans on schedules, promptness and segmentation 
of time units (Hall, 1977:17). 

Given the fact, then, that some asylum-seekers of non-Western origin 
perceive time in a different way, the insistence of most officials on exact dates 
and consistency of statements on the temporal setting of events raises a 
serious problem. An asylum-seeker who, as a result of his or her cultural 

origin, has difficulties in clearly remembering all the relevant dates is 
confronted with a dilemma: Either he or she admits being unable to answer 
or tries to meet the expectations of the official and guesses at dates which 

might not be accurate. In both cases the applicant risks being found lacking 
credibility. Since the official normally is unaware of this dilemma and its 
cultural basis, he or she will be inclined to reject the application of an 

asylum-seeker who gives contradicting statements about the time and duration 
of events. Thus cross-cultural differences of time-perception can seriously 
hinder the accurate assessment of credibility during the asylum-hearing. 

The Cultural Relativity of "Lie" and "Truth" 

All the above described obstacles to undistorted cross-cultural communication 
in the asylum-hearing arise despite the fact that, in each of these instances, 
the asylum-seeker wanted to tell the truth, and was not inventing events he 
or she did not in fact experience. 

There are, however, cases in which genuine refugees deliberately lie. The 
author had, for instance, to deal with Kurdish asylum-seekers from Turkey 
who feared arrest and detention for having worked for rather militant 

political parties but claimed in their asylum applications that they were 
wanted for prohibited cultural activities. In these and similar cases lies serve 
two different functions: First, they may constitute an attempt to meet the 

presumed expectations of the official. In our example, the applicants probably 
expected the official to classify prosecution for violent political activities not 
as political persecution but as permissible state action and believed that 

persons punished for cultural activities were more likely to get asylum. 
Second, such lies can be understood as a way out of a dilemma created by a 
conflict between the values and commands of two "legal levels" (See, Pospisil, 
1971:97-126), namely the "subcultural" duty to keep all activities of an illegal 
political group secret under all circumstances and the requirement of the 

Asylum Act to disclose all relevant facts. By inventing a story applicants try 
to satisfy the presumed expectations of the official for a full account of 
relevant events and at the same time to conceal their true reasons for seeking 
asylum which they cannot reveal without violating the "laws" of the political 
groups to which they belonged. 
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Both meeting the expectations of the official to obtain asylum and 

attempting to avoid the dilemma of violating the commands of two competing 
legal levels demonstrate an instrumental conception of "truth" and "lie". 
Several studies have pointed out that, for instance in some Middle Eastern 
societies, what is considered "lying" in the West is an inherent and funda? 
mental part of social life. According to Gombrich (1971:263) "[l]ying is 
bound to be frequent in a culture much concerned with the preservation of 
status... and dignity...". His finding is consistent with Gilsenan's study of a 
Lebanese village where lying is closely related to the concept of honor 

(1976:213) and constitutes an important feature of social life "because it is 

part of the language by which men set up what they hope are socially 
authentic and legitimate grounds for conduct". Mir-Djalali (1980:319) 
observes that "Iranians feel that politics has to use tricks and lies; they accept 
it without condemning it" and points out that: 

[t]he expressions to use politics, or to be a good politician are used in a 
wide range of situations from family life and business to social and 

political activities. Politics is considered an art and it implies a kind of 
humanistic knowledge of the world which would allow an effective 

manipulation of any given interaction in order to dominate the 
situation. (Mir-Djalali, 1980:321-2). 

Obviously, the credibility of an asylum-seeker is seriously damaged if the 
official finds out that he or she lied. Thus, because most officials are totally 
unaware of the function and significance which lying has in other societies 

they may succumb to another kind of cross-cultural misunderstanding; they 
may reject a claim concluding that a genuine refugee would never lie and, 
indeed, would have no need to do so. 

CONCLUSIONS 

Misunderstandings rooted in the differences between the asylum-seeker's 
and the official's cultural background can seriously distort the process of 
communication during the asylum-hearing and thus fundamentally impair 
the ability of refugees from Third World countries to make their claims 
credible. This does not mean that all or even most negative asylum decisions 
are wrong; in fact, there are many asylum-seekers who are not in fear of 

persecution as defined by the law. As long as the differences in the cultural 

background of asylum-seekers and officials are as great as they are today 
cross-cultural misunderstandings will remain a characteristic phenomenon 
in the asylum adjudication process. Of course, there are some measures for 

minimizing the frequence of occurence and the impact of such misunder? 

standings. Although it is beyond the scope of this article to evaluate them in a 
detailed manner, some short references seem appropriate. 
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Officials conducting the asylum-hearing must be knowledgeable not only 
of the relevant legal provision but also of the specific problems of cross- 
cultural communication and the particular cultural background of the 

asylum-seekers whose cases they have to decide. This requires not only 
adequate training but also an organizational scheme which permits officials 
to deal with asylum-seekers from only one or a few culturally similar countries. 
It is important to avoid an atmosphere of intimidation during the hearing 
which makes the already confused and anxious asylum-seeker even more 
nervous and unconvincing and to use an interrogation technique which lets 
the asylum-seeker determine what he or she regards as relevant statements. 
The official's questions should not be framed in a way directly reflecting his 
or her legal concepts and cultural values. Finally, only qualified interpreters 
should be employed who, whenever possible, are not of the same nationality 
as the asylum-seeker. 

Other aspects of the asylum procedure, however, are more crucial for 

removing or, at least, reducing the analyzed obstacles to an undistorted 
communication between asylum-seeker and official. The findings of this 
article constitute a strong argument for the necessity of effective procedural 
rights for asylum-seekers including the right to a comprehensive review of 

asylum-decisions; any curtailment of such rights potentially diminishes the 
chances that asylum-seekers can correct cross-cultural misunderstandings 
which have already occurred. The danger of profound misunderstandings 
between asylum-seeker and official also underscores the necessity of a 

principle giving asylum-seekers with prima facie credible claims the benefit 
of doubt (See, UNHCR, 1979:48; Zavala-Bonilla v. INS, 730 F.2d 562, 566, 
9th Cir. 1984). Asylum-seekers and officials are often both prisoners of their 
own culturally determined way of perceiving and thinking. The resulting 
frequency of misunderstandings means that without giving them the benefit 
of doubt genuine refugees will be denied asylum and this consequence is 

among the most serious in the legal system: These persons may be eventually 
deported to a country where they will be detained, tortured or killed for 
reasons of their race, religion, nationality, membership of a particular social 

group or political opinion. 
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Veterans with PTSD in the Justice System
In recent years, programs have been developed to avoid unnecessary incarceration of Veterans who have deployed to
war and subsequently developed mental health problems. The programs aim to assist Veterans who become involved in
the justice system to get treatment for mental health problems that may exist. These programs are especially needed
given the numbers of Veterans returning from Afghanistan and Iraq.

Veterans Treatment Court

In 2008 the Center for Mental Health Service of the US Substance Abuse and Mental Health Services Administration
(SAMHSA) convened a conference with the goal of looking at ways to decrease the involvement of Veterans with the
justice system and to provide them with mental health treatment. The conference was attended by representatives from
law enforcement, corrections, the courts, community organizations, Federal agencies, and Veterans' health and
advocacy organizations. Out of this forum emerged recommendations for a Veterans Treatment Court (1).

Veterans Treatment Courts are based on the Drug Court and Mental Health Court models introduced in the 1990s (2). As
in these models, the goal is to divert those with mental health issues from the traditional justice system and to give them
treatment and tools for rehabilitation and readjustment. While each Veterans Treatment Court is part of a community's
justice system, treatment courts often form partnerships with VA and with Veterans' organizations. Since the first
Veterans Treatment Court was established in 2008, the number of courts has been growing fast. By August, 2010, there
were 41 Veterans Treatment Courts in the United States (2).
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How Does a Veterans Treatment Court Work?

One example of how a Veterans Treatment Court works is the court in Tulsa, OK (3). When a Veteran is arrested, police
officers ask whether the detainee is a Veteran. If so, the Veteran's eligibility for Veterans Treatment Court and for VA
benefits is determined. Only Veterans charged with non-violent crimes who are in need of mental health or substance
abuse treatment are eligible for treatment court.

A Veteran's participation in treatment court is voluntary. Veterans who choose to participate are assessed by a mental
health professional, and their treatment needs are determined. Most Veterans receive treatment through the Veterans
Health Administration (VHA) network. While Veterans Treatment Court allows the Veteran to remain in the community, a
judge regularly checks on progress while the Veteran is in treatment. If the Veteran fails to meet the requirements of the
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judge regularly checks on progress while the Veteran is in treatment. If the Veteran fails to meet the requirements of the
program - for example, fails drug screens or disobeys court orders - the Court will impose sanctions which may include
community service, fines, jail time, or re-arrest back through the legal system.

In 2008 the first Veterans Treatment Court was started in Buffalo, NY. According to a report by its founder, Judge Robert
Russell (4), the Buffalo program provides medical and mental health treatment, training and job placement services, as
well as housing, transportation and other supportive services. Veterans are also provided with mentors: other Veteran
volunteers who provide further support for the program participants. Upon completion of the Buffalo program, many
participants have had their charges reduced or dismissed. At the time of Judge Russell's report, there was a 0%
recidivism rate among Veterans who had completed the program.
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Veterans Justice Outreach

To provide direct services to justice-involved Veterans, whether or not they live in a community that has a Veterans
Treatment Court, VA has developed the Veterans Justice Outreach initiative (VJO). VA is committed to the principle that
when mental illness plays a role in non-violent crimes committed by Veterans, both the Veteran and the community are
better served by treating the Veteran's mental illness rather than incarcerating him or her (5-6). Under VJO, each VA
Medical Center has a designated justice outreach specialist. VJO specialists function as a link between VA, Veterans,
and the local justice system. They serve both incarcerated Veterans and justice-involved Veterans who have not been
incarcerated.

VJO staff work with the courts to help eligible justice-involved Veterans get mental health assessment, treatment
planning, and referrals to VA services. Specialists communicate with officers of the court about Veterans' compliance with
VA treatment programs, and they may also assist in training law enforcement personnel on issues such as PTSD or
traumatic brain injury. For information and a list of VJO contacts, see Justice Outreach.
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Conclusion

Efforts such as Veterans Treatment Courts and the VA's Veterans Justice Outreach initiative may prove helpful to
Veterans who become involved in the justice system. The goal of these programs is to divert eligible Veterans from the
traditional legal system and to make sure they get needed treatment and support. This is important for all Veterans,
including those returning from Iraq and Afghanistan, who may be in need of treatment for PTSD or other mental health
problems.
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3. Interviews and Findings

3.1 Frequency of Applications

Crowns were asked how many application(s) for testimonial aids for vulnerable adults they had made since 2006. A few

participants reported that their total experience was in making a single application, while a small number indicated that

they had made more than ten applications in the “discretionary” category and between 4 – 10 applications in the

“presumptive” category. These experiences reflect the findings of Bala et al., who reported that in cases with vulnerable

adult witnesses, 66.7% of the thirty judges surveyed stated that applications for screens or CCTV are never made, 16.7%

of judges said that they are occasionally made and 11.1% said that they are always made (Bala et al. 2011, 53).

Participants were also asked about their experiences and perceptions of making applications under s. 715.2 to introduce

video-recorded evidence of an adult witness who has a disability, applications under s. 486 (1), for an exclusion of the

public and s. 486.3(2), for appointment of counsel for cross-examination. The results are discussed below.

3.2 How and When is the Need for a Testimonial Aid Identified for a Vulnerable Adult Witness?

3.2.1 Crown Prosecutors

The majority of Crown prosecutors indicated that a combination of their own meeting with the witness,

input/recommendation from victim services and police information were the primary sources that contributed to the

decision to make an application. In addition, the witness sometimes requested an aid. Also there were cases when family

members and others such as group home supervisors contacted the Crown and identified the need. And finally, in a few

instances, the witness’ unanticipated reaction on the day of the trial triggered the need for a testimonial aid.

3.2.2 Victim Services Providers  

Victim services participants noted that they are careful when telling vulnerable adult witnesses about the option to use

testimonial aids for their testimony. They do not want to raise any expectations for the witness and, there is awareness

that the Crown makes the decision about an application . Many emphasized the importance of meeting(s) with

witnesses, when they establish rapport and identify any vulnerabilities, concerns and needs which they subsequently

convey to the Crown. In some jurisdictions, victim services providers have a special form to provide their input and

recommendations which are then sent to the Crown. In other jurisdictions, recommendations are communicated to the

Crown via email, by telephone, or in person. Many participants noted that the information and recommendations arising

from any assessment is very important and that concerns, vulnerabilities and accommodation needs of the witness must

be clearly communicated to the Crown.

3.3 Materials Used to Support the Application

Responses indicated that it was fairly rare to call expert evidence for either “presumptive” or “discretionary” applications.

In many cases, existing documents or a letter from a physician were used to support applications. Some Crowns voiced

their reluctance in calling a mental health practitioner (therapist, counsellor, psychologist, or psychiatrist) to give

evidence in support of an application. This stemmed out of a concern that the medical records of the witness would be

open to the court, potentially re-victimizing the victim. Countering this perspective was the experience of two Crowns

who had called expert evidence in “discretionary” applications, both indicated that in each case the focus of the

supporting evidence was on the impact that testifying in court would have on the witness’ ability to provide a full and

frank account of the evidence.

In many cases, in both “presumptive” and “discretionary” applications, the investigating police officer is called to give

evidence and/or provide an affidavit. Victim services providers are also called to give evidence about their observations of

the witness.  Where a witness had a disability, a caregiver, parent, or a mental health community support person

provided information to the court. In cases of FASD, the caregiver would be asked to describe where the witness is on the

spectrum, if known.

A small number of Crowns reported that no materials or supporting evidence were required and that the oral application

was enough.

3.4 Examples of Evidence Used to Support “Presumptive” Applications

A letter from the psychiatrist was used in support of application

A witness with mental health problems attempted suicide close to the court date.  A letter from her psychiatrist was used

to support an application for a testimonial aid. Defence counsel did not object. The witness was permitted to testify from

behind a screen.

A personal aid worker testified

The witness, a woman, age 25, had a severe brain injury. She had a personal aid worker, and that individual was called to

support the application for a testimonial aid.  The Crown noted that “she was the person best able to know the abilities

and disabilities of the witness”. The court accepted the aid worker’s testimony. The witness testified from behind a

screen and with a support person beside her.

Victim services provider gave evidence to support application

A young woman, then aged 17, testified at the preliminary hearing using a screen and support person. She turned 18

before the trial. The victim services person alerted the Crown that the witness had learning difficulties and problems with

comprehension. In support of the application under s. 486.2 (1) for a screen, s. 486.1 for a support person and s. 486.3(2)

for appointment of counsel for cross-examination, the victim services worker was called to give evidence on her

observations and interactions with the witness. The testimonial accommodations were allowed.

3.5 Examples of Evidence Used to Support “Discretionary” Applications

The witness testified to satisfy the need

The witness was age 17 at the time of the incident and 18 at the time of the trial. The charges involved sexual assault. The

application for a testimonial aid was made at the “last minute” as the witness “seemed okay” ahead of time, then just

before testifying she “froze” and stated she could not testify in front of the accused. The Crown questioned the witness

to satisfy the application - and she was asked how she would be affected if she did not have a screen. If the Crown had

had prior notice, she would also have applied for a support person. The defence counsel strongly objected, but the

application was granted and the witness was permitted to testify from behind the screen.

Oral submission by the Crown

The witness was one of six victims, but the only one who stated that she would be unable to testify in front of the

accused. Charges before the court included sexual offences. Based on oral submissions by the Crown, and without any

other written or oral evidence, the judge agreed that there was a pre-existing mental health condition and previously

confirmed domestic violence, and therefore the witness was extremely vulnerable. At the preliminary hearing, the

witness testified from behind a screen and the matter was committed to trial. At the Supreme Court level, the screen was

again allowed, based upon oral submission by the Crown.

Expert assessment

The witness was 16 at the time of the sexual assaults and aged 36 at the time of the trial. She suffered from PTSD,
anxiety and depression. The Crown received early input from victim services and also met with the victim several
weeks prior to the date of the preliminary hearing.

Defence counsel opposed the application under s 486.2(2) for CCTV. Initially the crown had planned to call evidence from

the investigating officer, but as a result of the opposition, a psychological assessment was obtained. The assessment

focused on the witness’ ability to “give a full and candid account” of her evidence in the presence of the accused. The

assessment report was submitted and the psychologist gave opinion evidence. The application was granted.

In sections s.486.1(1) and (3) and s.486.2(1) and (3), both the presumptive application and the factors used to argue for a

discretionary applications include mental or physical disability.

3.6 When Applications are made

Participants were asked about the timing of the applications, whether they were made weeks ahead, for example at a

pre-trial hearing conference; less than one week, for example, at the beginning of preliminary inquiry or trial; or, during

the preliminary inquiry or trial. Their responses covered a wide range of time frames and practices. Some applications

were made several weeks before the court hearing, others less than one week before and most were made on day of

court appearance. On occasion, an application was made in the middle of a hearing, when it was evident that the witness

was in such a state of distress that they could not continue without a testimonial aid.

Applications under s. 486.1 and s. 486.2 must be made during the proceedings to the presiding judge or justice or before

the proceedings begin to the judge or justice who will preside at the proceedings. Information from participants

indicated that the day of the court hearing was when most applications are made; it is only the day of the court hearing

that the presiding judge will be known and available as per s. 486.1(2.1) and s.486.2(2.1)). These last minute applications

can be stressful for the witness. Applications for superior court trials are generally made in advance, as the case would

have been assigned to a Crown and the judge or justice who will preside is known. In addition, defence counsel is advised

of the intention to apply for a testimonial aid(s) at the pretrial meeting. Several participants reported that making an

application ahead of the court date to the judge or justice who will preside at the proceedings is often problematic in that

the trial judge may not be known ahead of time. Related to this issue was a concern that there was an uncertainty for a

witness who has to wait until the last moment to find out if a testimonial aid will be allowed. It was also noted that

adjournments can occur as a result of late applications.

Some participants discussed the issue of a “last minute need” for testimonial aids. For example, a vulnerable witness

upon entering the courtroom may experience panic, heightened anxiety or intense fear. This reaction may not have been

anticipated ahead of the court date.  Screens were reported to be used in these cases as CCTV may not be available on

short notice.

3.7 Preparation Time Involved in Making an Application

Prosecutors were asked to comment on how much preparation time is involved in making applications for testimonial

aids for vulnerable adults. There was a range of answers from participants.  In cases where defense counsel objects to

the application, there is a hearing and this can be time consuming. Objections from defence are more frequent for

“discretionary” applications.   

Where precedents on procedure and case law are available, this can minimize the preparation time required for Crowns.

The one application took a “fair bit of time” – the judge asked for written submissions.  I called an expert – the report took
time. Preparation time is an issue, but it would not stop me from making an application.

3.8 Factors That May Influence Whether Applications are made for Testimonial Aids for Vulnerable
Adults

Crown prosecutors were asked what, if any, factors influence whether they make an application for testimonial aids for

vulnerable adults. Their responses included factors such as case load, time involved making the application and late

identification of the specific needs of the witness. Some participants discussed the cost of a professional assessment as a

consideration, but most believed the cost of an assessment would be approved by management.

One respondent noted that when an application was made, the psychiatrist who was treating the witness provided

testimony as to the need for a testimonial accommodation, on a pro bono basis.  Other participants indicated that

providing existing medical documents or records did not involve a cost.

3.8.1 Making an Application – An example of the process used in one jurisdiction

1. The Crown and victim services meet separately with the witness early on and so the “process is in place.”

2. The witness is advised of the availability of testimonial accommodations.

3. Victim services “are proactive– they knock on the Crown’s door” and advise of the need for a testimonial aid.

4. The applications are made weeks before the hearing. Defence counsel is advised by letter, and they typically do not

oppose the application.

5. The court administration is advised and prepared.

6. An application is rarely made on the day of court.

One Crown suggested that the trial coordinator can play a key role in facilitating the application process.

3.9 Victim Services Providers: Working with Vulnerable Adult Witnesses

Victim services providers were asked to comment on time requirements when working with vulnerable adult witnesses.

Most of the participants stated that several meetings with the witness and case/trial coordinator are required to meet the

needs of the witness and to help ensure that necessary accommodations are in place. During meetings with victim

services, special needs of witnesses can be identified such as interpretation services and the need for specialized

supports and accommodations. During their initial meetings with victim services, witnesses may report concerns or fears

about testifying.  Participants emphasized the importance of early planning and organization.  Participants also noted

that, although witnesses are contacted not all witnesses utilize their services, resulting in “last minute” identification of a

vulnerable witness. 

In many jurisdictions, victim services are provided with information about witnesses when charges are laid. Some victim

services, for example those which are not linked directly to the Crown office, may not be alerted about the witness until

later on in the process.

3.10 Positions of Defence Counsel

There were varying responses to the question of whether defence counsel generally oppose or consent to applications

for testimonial aids for vulnerable adults.  Participants believed that the majority of “discretionary” applications were

opposed, apart from a couple of notable exceptions.  Some participants noted that defence may agree to an application

for the preliminary inquiry, but would oppose the application for the trial in that matter. In some smaller communities,

the defence bar appears to consent more readily to applications. In a couple of large jurisdictions, where the participants

make applications for vulnerable adults on a frequent basis, the cases are more likely to go forward on consent.  

3.11 Delays and Adjournments that may be Caused by Applications

Participants noted that delays and adjournments can result if a professional assessment is required to support an

application.  Some participants indicated that they have requested a screen, instead of CCTV, for the witness as getting

CCTV would necessitate a delay. In addition, if an expert is needed to testify regarding a vulnerable adult witness, there

could be an adjournment. Where an application is contested by defence, delays can occur. Where no application for

testimonial aids has been made, and the witness has a traumatic reaction in the courtroom and is unable to testify,

delays may result.

3.12 Application Outcomes

Prosecutors were asked about reasons they recalled for any denied applications for vulnerable adult witnesses.  Their

information suggests that many “presumptive” applications were successful, while “discretionary” applications were less

successful. Many of the “discretionary” applications were described as “not meeting the standard.”  It would appear that

there are wide variations within and across jurisdictions in the granting of “discretionary” applications. A small number

of prosecutors reported that their applications were almost always successful.

Some of the reasons given for denying an application included:

The application did not satisfy the Court that the victim is so mentally distraught that they could not give a full and

candid account

The application did not meet the standard.  The Court stated that the testimonial aid is not intended for the comfort

of the witness; there is a higher bar to meet, that of a “fear of the accused.”  

It depends on the judge.  One judge always denies the application, or else first wants to see how the witness does in

court to test if they need they need the testimonial aid. The participant stated that, “This defeats the whole purpose

of the legislation.”

3.13 Attitudes, Opinions, Thoughts and Experiences on Screens and CCTV/Video-Conferencing

There was a range of opinions expressed about the use of screens compared to testimony outside of the courtroom

using CCTV or video-conferencing. There were differing reasons as to why one accommodation would be sought, in

preference to the other, for a vulnerable adult witness. Some Crowns request a screen in the belief that it is easier to

obtain than CCTV. Some Crowns stated their preference to have the witness in the courtroom, and use a screen, while

others would not consider applying for a screen as they consider CCTV or video-conferencing to be a superior

accommodation. Many participants agreed that use of a testimonial aid allowed the witness to give a full and frank

account.  Some Crowns discussed the emotional impact of the witness when they enter the courtroom and see the

accused, which they consider could be diminished by the use of CCTV or the screen. Other participants expressed the

importance of vulnerable witnesses having testimonial options and, of having the opportunity to express their wishes

about how they would testify. In some courtroom locations there are limited testimonial aids available, and a portable

screen might be the only aid. In a few locations, a support person may be the only choice.

Summary of Attitudes, Opinions, Thoughts and Experiences on Screens and CCTV/Video-conferencing

All participants could clearly articulate the importance of testimonial aids to facilitate testimony for vulnerable adults.

There is no question that if we did not have testimonial aids there would be cases that could not proceed to trial.  If we
have a witness that is so traumatized, we would not proceed without testimonial aids.

Crown prosecutors noted the importance of training for Crowns who are not comfortable with the technology and for

younger Crowns who understand technology, but who may be unsure about the process of making an application.  In

addition, it is important to demonstrate the CCTV equipment to defence counsel (for those who have not used it) when

feasible, ahead of the court date. This orientation can satisfy many of their concerns and might even result in no

opposition to the application.

3.14 Some Perspectives and Experiences of Prosecutors in Communities with Circuit Courts

Intimidation and use of testimonial aids

One Crown reflected that in many Northern communities, the influence and pressure that is put on victims and witnesses

not to testify can be immense. Therefore, Crowns try to use testimonial aids. Often, they must take testimonial aids with

them when travelling to satellite courts.  CCTV has not been as successful as there have been problems with the

technology.  The portable equipment is very cumbersome.

Change the venue

In situations where vulnerable adult witnesses could be intimidated by community members, Crown has made an

impromptu application to change the venue.  This means that the victim can be outside of a hostile community and

also have access to a courthouse with CCTV.

Testifying in small and remote communities

Court can be a “public spectacle” for members of a small community.  There is often nowhere for the witness to wait

– there is no private place to meet – everyone passes by.  It takes a really determined complainant to testify.

Video-conferencing meetings with witnesses are possible 

Both Crowns and victim services have used video-conferencing to connect with witnesses when travel to remote

communities prior to the court date is not feasible. The need to use a confidential, secure place was stressed– some

community offices do not afford privacy for the witness.

Challenge of geography in remote communities

It is important to meet a witness ahead of time so you can assess the witness in terms of communication, and concerns

about testifying. The distance to travel can present challenges.

The bar

There is a collegial bar in our small community and there is trust amongst the different counsel so applications may be

more readily consented to by defence.

Technology

Access to equipment continues to be a problem for many Northern communities. Some Crowns bring their own

computers. Screens are not available in most circuit courts. So while technical solutions are valuable and worthwhile,
technology is also expensive and constantly evolving.  In remote communities we need finances so court services can

arrange for the technology.

In circuit courts, where testimonial aids are not available, one solution is to have the vulnerable witness face the judge

and not the gallery.

Delays

In cases where defence counsel oppose an application, and the application is argued at the beginning of the trial, court

services are advised to have the equipment on hand, to avoid any delay.  

3.15 Video-Recorded Evidence – s.715.2

Criminal Code s.715.2 provides that :

s. 715.2 (1) In any proceeding against an accused in which a victim or other witness is able to communicate

evidence but may have difficulty doing so by reason of a mental or physical disability, a video recording made within

a reasonable time after the alleged offence, in which the victim or witness describes the acts complained of, is

admissible in evidence if the victim or witness, while testifying, adopts the contents of the video recording, unless

the presiding judge or justice is of the opinion that the admission of the video recording in evidence would interfere

with the proper administration of justice.

It would appear that applications under s. 715.2 are rare for vulnerable adult witnesses. Two of the eighteen Crowns

reported making one application each under this section. One of the victim services participants provided an example of

how the statement of one vulnerable adult was successfully introduced as evidence.

The charges involved sexual assault.  The victim had suffered serious, multiple injuries and also experienced significant
emotional distress as a consequence.  In support of the application, the Crown called evidence from the victim services
worker and the police officer who provided their observations of the witness, and a physician provided medical evidence.
The application was successful.

One participant suggested that for certain vulnerable witnesses consideration could be given to making an application

under s.540 (7) of the Criminal Code, wherein the Crown prosecutor may present the evidence of a witness in the form of

a prior statement versus calling viva voce evidence. If granted by the Court, this would obviate the need for the witness to

testify at the preliminary hearing.

3.16 Exclusion of the Public – s. 486(1)

Criminal Code s.486(1) provides that :

s. 486. (1) Any proceedings against an accused shall be held in open court, but the presiding judge or justice may

order the exclusion of all of any members of the public from the courtroom for all of or part of the proceedings.

Of the eighteen prosecutors, three made applications to exclude the public from the courtroom.  One of the applications

was specific to excluding named family members of the vulnerable witness. Participants suggested the following may

prevent a Crown from making an application for exclusion of the public from the courtroom:

Concern that there may be an appeal;

The Charter of Rights and Freedoms guarantees freedom of the press;

The perception that this application is rarely made.

Some participants suggested that there are alternatives to a formal application for exclusion of the public such as an

informal request to the judge to have some or all members of the public excluded from the courtroom.

3.17 Appointment of Counsel for Cross-Examination by Self Represented Accused - s. 486.3 (2)

Former Bill C-2 expanded the Court’s ability to appoint a lawyer to conduct the cross-examination of a victim when the

accused is self-represented. Where the witness is under the age of eighteen or an adult victim of criminal harassment, an

order appointing a lawyer to conduct the cross-examination will be granted, upon application, unless that order would

interfere with the proper administration of justice. There is also discretion to appoint a lawyer to cross-examine any adult

witness in any proceedings where the judge is of the opinion it is necessary to obtain a full and candid account from the

witness.

Participants noted that there is a significant increase in self-represented accused and that applications to appoint a

lawyer to conduct the cross-examination are made quite frequently in domestic violence cases and also in cases involving

sexual assault. More than half of the Crown prosecutors reported that they had made applications under s.486.3 (2).

Footnotes
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Observations about screens

I prefer a screen – I want the witness in the
courtroom
I had thought about CCTV, but the judges are
reluctant – there is a preference for the screen
Screens help, but don’t help the problem of walking
by the accused
There are problems with some screens – there is a
space at the bottom (where it rests on the witness
box) and the witness can see the accused.  Some
screens are ineffective as they are broken
In the gang-related cases, witnesses may be an
informant or terrified to testify and be identified.
Special screens are used – the witness cannot see
the accused and the accused cannot see the
witness.
I would apply for either a screen or CCTV – it
depends on the individual

Observations about testifying outside the courtroom

via CCTV/video-conferencing

When a witness is stressed or fearful then you don’t
get the best evidence – CCTV helps get better
quality evidence
CCTV allowed witness to give a full and candid
account of the evidence – without the aid, the
witness would not have been able to speak
There are witnesses who would be unable to testify
if they are in the same room as the accused
CCTV provides only a two-dimensional view of the
witness – there is a lack of emotional impact for the
court
When a witness is distraught – that is compelling
evidence.  With videoconferencing, the witness
behaves more casually. I prefer to see the witness
in the courtroom rather than in another room
With CCTV, if you have good monitors, the witness
is “virtually present” in the courtroom.

The legislation provides that the Crown or the witness may make an application. In practice, it is always the

Crown who does this.
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PRESENTING WITNESS TESTIMONY IN U.S. 
DOMESTIC ARBITRATION: SHOULD WRITTEN 
WITNESS STATEMENTS BECOME THE NORM? 

Raymond G. Bender* 

I. INTRODUCTION 
The direct testimony of fact witnesses in international arbitration is 

routinely presented in written rather than oral form.  Written statements 
are intended to reflect the detailed testimony that a witness would offer 
if questioned orally at an arbitration hearing.  The statements are 
typically signed by the witnesses, often under affidavit, and are 
exchanged with the other parties prior to the hearing.  Each witness 
providing written direct testimony then will appear at the hearing for 
examination by the other side’s counsel and the arbitrators. 

This prevailing practice in international arbitration has not been 
embraced widely by advocates in U.S. domestic arbitration.  There 
may be sound reasons for not wanting to use written witness 
statements in the context of any given dispute.  But many arbitration 
advocates trained in U.S. court litigation appear to be unfamiliar with 
the use of written testimony, or they are unwilling to relinquish the 
common practice of presenting witness testimony live via the 
question-and-answer format. 1 

This article focuses on written witness statements in arbitration and 
highlights notable advantages that can be gained by their use.  Among 
other things, presenting the direct testimony of fact witnesses in 
writing can streamline an arbitration hearing and afford significant 
                                                      
* Raymond G. Bender is an independent commercial Arbitrator serving in U.S. 
domestic and international disputes.  He is a member of the American Arbitration 
Association’s Roster of Commercial Arbitrators for Washington, D.C., Technology, and 
Large Complex Cases; the CPR Panel of Distinguished Neutral Arbitrators for 
Washington, D.C., Technology, and Cross-Border disputes; and the International Center 
for Dispute Resolution (ICDR) Panel of International Arbitrators.  Mr. Bender has served 
in International Chamber of Commerce (ICC) and ad hoc arbitrations as well.  He also is 
an Adjunct Professor at the Washington College of Law, American University, 
Washington DC, where he teaches Alternative Dispute Resolution Law. 
1 When used in arbitration (or other proceedings), written witness statements generally 
present the testimony of witnesses under the control of the sponsoring party, but not of 
witnesses who are hostile or require the issuance of a subpoena. 
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efficiencies and cost savings.  Countervailing factors may, of course, 
weigh against using written statements in some instances, but a new 
and searching look by U.S. counsel and arbitrators could instill a 
greater appreciation for written witness statements and a wider 
acceptance of their use in U.S. domestic arbitration.2   

II. WRITTEN WITNESS STATEMENTS IN 
INTERNATIONAL ARBITRATION 

It is now common in international arbitration to exchange the 
written direct testimony of fact witnesses with opposing counsel and 
arbitrators in advance of the hearing.  The use of witness statements is 
normally conditioned on the witness’ appearance at hearing to be 
cross-examined by opposing counsel and questioned by the 
arbitrators.  To some extent, this procedure reflects a convergence in 
international arbitration of different common law and civil law 
practices concerning the presentation of evidence generally.   

In a common law system, such as in the United States, it is 
customary for advocates to present their witnesses live for 
questioning on direct examination, and then to offer those witnesses 
for cross-examination by opposing counsel.  Civil law systems, in 
contrast, place greater emphasis on documentary evidence.   Written 
witness statements might be used, and oral testimony may be 
permitted, but the questioning of witnesses in civil law jurisdictions 
ordinarily is pursued solely by the judge, although lawyers may 
suggest specific questions for a judge to pose.  Cross-examination of 
witnesses by opposing counsel generally is not favored in civil law 
proceedings. 3  

Efforts to harmonize these practices in the context of international 
arbitration—which often includes parties, counsel and arbitrators 

                                                      
2 The usual practice regarding expert witnesses (as opposed to fact witnesses) in both 
domestic and international arbitration is for parties to exchange written expert witness 
reports in advance of an arbitration hearing, with the experts then appearing at the hearing 
for examination by the other side.  A wider use of the same format for fact witnesses in U.S. 
domestic arbitration may serve the process and parties in meaningful ways. 
3 For discussions of the differences between common law and civil law legal systems 
regarding the presentation of evidence, see Siegfried H. Elsing and John M. Townsend, 
Bridging the Common Law Civil Law Divide in Arbitration, Arbitration International, 
Vol. 18, No. 1, LCIA (2002); and John Anthony Wolf and Kelly M. Preteroti, Written 
Witness Statements—A Practical Bridge of the Cultural Divide, Dispute Resolution 
Journal (May-July 2007). 
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from different legal cultures—led to an increasing use of written 
witness statements for direct testimony, followed by cross-
examination of the witnesses by counsel for the other parties.  A 
recent study on the views of in-house counsel, private practitioners 
and arbitrators involved in international arbitration reported that, over 
the prior five years, fact witness evidence was offered by exchange of 
written witness statements in a significant majority of arbitrations 
(87%), together with either direct examination at the hearing (48%) or 
limited or no direct examination at the hearing (39%).4  In contrast, 
fact witness evidence was offered solely by oral testimony in only 
13% of arbitrations.5  Moreover, 59% of survey respondents believe 
that the use of written witness statements as a substitute for oral direct 
examination at the hearing is generally effective.6 

Witness statements can be defined as “detailed presentations in 
writing of the testimony, including references to documents that are 
also presented, that a witness would give if questioned before the 
tribunal.”7  More specifically, the IBA Rules on the Taking of 
Evidence in International Arbitration delineate the items that should 
be included in each witness statement: 

(a) the full name and address of the witness, a statement 
regarding his or her present and past relationship (if any) 
with any of the Parties, and a description of his or her 
background, qualifications, training and experience, if 
such a description may be relevant to the dispute or to the 
contents of the statement; 

(b) a full and detailed description of the facts, and the source 
of the witness’s information as to those facts, sufficient to 
serve as that witness’s evidence in the matter in dispute.  
Documents on which the witness relies that have not 
already been submitted shall be provided; 

                                                      
4 2012 International Arbitration Survey: Current and Preferred Practices in the Arbitral 
Process, White & Case LLP and the School of International Arbitration, Queen Mary 
University of London, at 24 (2012). 
5 Id. 
6 Id. at 25. 
7 CPR Protocol on Disclosure of Documents and Presentation of Witnesses in 
Commercial Arbitration (2009), at 12. 



42 DISPUTE RESOLUTION JOURNAL VOL. 69 NO. 4 

 

(c) a statement as to the language in which the Witness 
Statement was originally prepared and the language in 
which the witness anticipates giving testimony at the 
Evidentiary Hearing; 

(d) an affirmation of the truth of the Witness Statement; and 

(e) the signature of the witness and its date and place.8 

Today, most international arbitration rules envision the use of 
written statements to present direct testimony of fact witnesses, 
coupled with the witness’s appearance at hearing for cross-
examination and arbitrator questions.  The rules of the AAA’s 
International Center for Dispute Resolution (ICDR) provide, for 
example, that: 

Unless otherwise agreed by the parties or directed by the 
tribunal, evidence of witnesses may be presented in the form 
of written statements signed by them.  In accordance with a 
schedule set by the tribunal, each party shall notify the 
tribunal and the other parties of the names of any witnesses 
who have presented a witness statement whom it requests to 
examine.  The tribunal may require any witness to appear at a 
hearing.  If a witness whose appearance has been requested 
fails to appear without valid excuse as determined by the 
tribunal, the tribunal may disregard any written statement by 
that witness.9 

The London Court of International Arbitration (LCIA) rules 
provide that “[s]ubject to any order otherwise by the Arbitral 
Tribunal, the testimony of a witness may be presented by a party in 
written form, either as a signed statement or like document,” and 
“[t]he Arbitral Tribunal and any party may request that a witness, on 
whose written testimony another party relies, should attend for oral 
questioning at a hearing before the Arbitral Tribunal.” 10   

The International Chamber of Commerce (ICC) rules include 
references to written witness statements, and the ICC Commission 
Report on Controlling Time and Costs in Arbitration provides that 

                                                      
8 Article 4.5 of the IBA Rules on the Taking of Evidence in International Arbitration 
(2010) (IBA Rules). 
9 Rule 23.4 of the ICDR International Arbitration Rules (2014). 
10 Articles 20.2 and 20.4 of the LCIA Arbitration Rules (effective October 1, 2014). 
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“[w]hen appropriate, witness statements can substitute for direct 
examination at a hearing.”11   

The Stockholm Chamber of Commerce arbitration rules state that 
“[t]he testimony of witnesses…may be submitted in the form of 
signed statements,” and that “[a]ny witness …on whose testimony a 
party seeks to rely, shall attend the hearing for examination, unless 
otherwise agreed by the parties.”12 

The Singapore International Arbitration Center (SIAC) rules 
provide that “[t]he Tribunal may direct the testimony of witnesses to 
be presented in written form, either as signed statements or sworn 
affidavits or any other form of recording” and that, subject to the 
tribunal’s discretion, “any party may request that such a witness 
should attend for oral examination.”13 

As reflected in these and other international rules, witnesses who 
submit written direct testimony generally are expected to appear at a 
hearing for cross-examination and tribunal inquiries.  Indeed, 
knowledgeable commentators have observed that cross-examination 
is now the norm in international arbitration.14  Parties can agree, of 
course, to waive cross-examination, which might occur in the case of 
secondary witnesses whose testimony is straightforward and non-
controversial. 

Some international arbitration rules authorize the tribunal to 
condition the use of written statements on the witness’ appearance at 
hearing for cross-examination.  For example, the rules of the World 
Intellectual Property Organization (WIPO) provide that the testimony 
of witnesses may be submitted in written form, “in which case the 
Tribunal may make the admissibility of the testimony conditional upon 
the witnesses being made available for oral testimony.”15  Similarly, 
JAMS international Rule 24.4 states that, in the discretion of the 
tribunal, “the presentation of witness testimony in the form of written 

                                                      
11 See e.g., ICC Rules of Arbitration Article 24(1) and Appendix IV(e) (2012), and ICC 
Commission Report on Controlling Time and Costs in Arbitration at 14 (2012).  
12 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce 
(Stockholm Chamber), Article 28(2) and (3) (2010). 
13 Rule 22.4 of the SIAC Arbitration Rules (2013). 
14 See e.g., William W. Park, Arbitration’s Protean Nature: The Value of Rules and the 
Risks of Discretion, Mealey’s Intl. Arb. Rep. (Vol. 19, Issue #5) 30 (2004), at 37. 
15 Article 56(d) of the WIPO Arbitration Rules (2014). 
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statements may be made conditional upon the witnesses’ appearance 
for the purpose of cross-examination.”16  The Stockholm Chamber 
rules state unequivocally that any witness on whose testimony a party 
seeks to rely “shall attend a hearing for examination, unless otherwise 
agreed by the parties.”17 

Other international rules permit the tribunal to consider written 
witness statements even in circumstances where a witness fails to 
appear for cross-examination, provided there is a valid reason or other 
exceptional circumstance.  The ICDR Rules provide, for example, 
that “[i]f a witness whose appearance has been requested fails to 
appear without a valid excuse as determined by the tribunal, the 
tribunal may disregard any witness statement by that witness,” 
inferring that the tribunal may still consider a written statement if the 
witness offers a legitimate reason for not appearing.18  Similarly, the 
IBA Rules provide: 

If a witness whose appearance has been requested pursuant to 
Article 8.1 fails without a valid reason to appear for testimony 
at an Evidentiary Hearing, the Arbitral Tribunal shall 
disregard any Witness Statement related to that Evidentiary 
Hearing by that witness unless, in exceptional circumstances, 
the Arbitral Tribunal decides otherwise.19 

Other rules state that if a witness fails to attend a hearing, the tribunal 
may disregard or exclude his or her written testimony altogether, or 
may discount the weight it places on such testimony.20 

Civil law arbitrators possibly may be more inclined than common 
law arbitrators to admit a written witness statement into evidence if the 
witness, for a valid reason, were unable to appear at a hearing for cross-

                                                      
16 Article 24.4 of the JAMS International Arbitration Rules (2011). 
17 Article 28(3) of the Arbitration Rules of the Stockholm Chamber (2010) (emphasis 
added). 
18 Article 23.4 of the ICDR Rules (emphasis added).   
19 Article 4.7 of the IBA Rules (emphasis added). 
20 See Article 20.4 of the LCIA Rules (“If the Arbitral Tribunal orders that other party to  
secure the attendance of that witness and the witness refuses or fails to attend the oral 
hearing without good cause, the Arbitral Tribunal may place such weigh on the written 
testimony or exclude all or any part thereof altogether as it considers appropriate in the 
circumstances.”); and Rule 22.4 of the SIAC Arbitration Rules (“If the witness fails to 
attend, the Tribunal may place such weight on the written testimony as it thinks fit, 
disregard it or exclude it altogether.”). 
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examination.  This approach is consistent with the higher value civil 
law systems place on documentary evidence (over witness testimony), 
and on the relative dislike of cross-examination by civil law attorneys.  
In common law systems, on the other hand, especially in the United 
States, cross-examination of witnesses has become so engrained as a 
fundamental due process right that many common law arbitrators 
would be reluctant to accept a written witness statement if the witness 
fails to appear at hearing.21  In any event, most international arbitration 
rules afford arbitrators broad discretion to reject a witness statement 
entirely, or discount its weight, if a witness does not submit to an 
opposing party’s cross-examination. 

Although written witness statements are a mainstay of international 
arbitration, they still are not utilized widely in U.S. domestic arbitration. 

III. PRESENTING DIRECT TESTIMONY IN WRITING IS 
COMMON IN OTHER U.S. CONTEXTS 

The use of written witness statements has long been used effectively 
in various federal and state administrative proceedings.  For example, 
in the 1970’s and 1980’s, this author represented numerous parties in 
contested licensing proceedings before Administrative Law Judges of 
the Federal Communications Commission (FCC).  It was standard 
practice in those cases to exchange the direct testimony of witnesses in 
writing in advance of the hearing, subject to cross-examination by 
opposing counsel at the hearing.  This procedure was viewed generally 
by FCC litigators to be beneficial and effective in the context of 
contested, often high-stakes cases for the award of valuable broadcast 
and other communications-related licenses. 

The adoption of written direct testimony as a civil trial convention 
also is gaining ground in U.S. courts.22  For example, it was reported 

                                                      
21 See The College of Commercial Arbitrators Guide to Best Practices in Commercial 
Arbitration, at 438 (James M. Gaitis et. al. eds., 3rd ed. 2014) (“CCA Best Practices”) 
which states: “If a witness fails to appear, arbitrators should invite counsel to give their 
views on the appropriate action to be taken.  In the absence of a waiver of the right of 
cross-examination, a witness statement that has not been subjected to cross-examination 
should bear no weight,” but which also provides that “[w]hen specific guidelines such as 
the IBA Rules have been adopted, those guidelines may determine how the tribunal 
should or must proceed.” 
22 See Marc C. Goldstein, Written Direct Testimony Gains Favor in US Courts: A 
Precursor for Domestic Arbitration Hearing Practice (2011), available at 
http://arbblog.lexmarc.us/2011/05/written-direct-testimony-gains-favor-in-us-courts. 
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that at least eight of the sixteen U.S. District Court Judges for the 
Southern District of New York provide in their individual rules of 
practice that in civil non-jury trials the direct testimony of witnesses 
under the control of a party “shall be” by written witness statement, 
subject to cross examination by the adverse party.23  For example, the 
Rules of District Judge Ronnie Abrams provide that in non-jury cases 
the parties shall “submit to the Court and serve on opposing 
counsel…copies of affidavits constituting the direct testimony of each 
trial witness, except for the direct testimony of an adverse party, a 
person whose attendance is compelled by subpoena, or a person 
whom the Court has agreed to hear direct testimony live at the trial.”24  
Within three business days after submission of such affidavits, 
“counsel for each party shall submit a list of affiants whom he or she 
intends to cross-examine at the trial” and “[o]nly those witnesses who 
will be cross-examined need to appear at trial.”25   

The rules or protocols of various U.S. domestic arbitration 
institutions permit the use of written witness statements in lieu of oral 
direct testimony.   The AAA Commercial Rules provide, for example, 
that an arbitrator may “allow for the presentation of evidence by 
alternative means including…means other than an in-person 
presentation,” and that such alternative means “must afford a full 
opportunity for all parties to present any evidence that the arbitrator 
deems material and relevant to the resolution of the dispute and, when 
involving witnesses, provides an opportunity for cross-
examination.”26  The AAA Commercial rules also provide as follows: 

R-35.  Evidence by Written Statements and Post-Hearing 
Filing of Documents or Other Evidence 

(a) At the date agreed upon by the parties or ordered by the 
arbitrator, the parties shall give written notice for any 

                                                      
23 See Id. at 1, noting that such rules can be viewed on the court’s website at 
www.nysd.uscourts.gov/judges.  
24 Individual Rules & Practices in Civil Cases, Hon. Ronnie Abrams, United States 
District Judge, § 6.C.iv (Dec. 11, 2013), available at www.nysd.uscourts.gov/ 
judge/Abrams.  As a practical matter, written witness statements are utilized in arbitration 
or other proceedings to present the testimony of witnesses under the control of the 
sponsoring party, and not for witnesses who are hostile or who may require the issuance 
of a subpoena. 
25 Id. See also Individual Rules of Practice of Hon. Colleen McMahon. U.S. District 
Judge, at 12-13 (Nov. 26, 2013), available at www.nysd.uscourts.gov/judge/McMahon.  
26 Rule R-32(c) of the AAA Commercial Arbitration Rules (2013). 
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witness or expert witness who has provided a written 
witness statement to appear in person at the arbitration 
hearing for examination.  If such notice is given, and the 
witness fails to appear, the arbitrator may disregard the 
written witness statement and/or expert report of the 
witness or make such other order as the arbitrator may 
consider to be just and reasonable.27 

The CPR Arbitration Rules (both administered and non-
administered) state that the testimony of witnesses “may be presented 
in written and/or oral form as the Tribunal may determine is 
appropriate.”28  A related CPR protocol on the presentation of 
witnesses provides that each witness who has provided a written 
witness statement “must appear for examination at the evidentiary 
hearing by the opposing parties and the tribunal unless the parties and 
the tribunal agree otherwise,” and that “[t]he tribunal may disregard 
the statement of any witness who fails to appear in support of it.”29 

The JAMS Comprehensive Arbitration Rules also appear to permit 
the use of written direct testimony under Rule 22 (e), which provides 
that an arbitrator may in his or her discretion “consider witness 
affidavits or other recorded testimony even if the other Parties have 
not had the opportunity to cross-examine, but will give that evidence 
only such weight as he or she deems appropriate.”30   

Despite this authority in U.S. arbitration rules, there appears to be a 
continuing reluctance to use written witness statements regularly in 
U.S. domestic arbitration.  Perhaps this is understandable in the case of 
U.S. litigators who do not practice routinely in international arbitration 
                                                      
27 Rule R-35(a) of the AAA Commercial Arbitration Rules (2013). 
28 Rule 12.2 of the CPR Administered Arbitration Rules (2013) and Rule 12.2 of the CPR 
Non-Administered Arbitration Rules (2007).  
29 CPR Protocol on Disclosure of Documents and Presentation of Witnesses in 
Commercial Arbitration, Section 2(a)2 (2009) (emphasis added). 
30 Rule 22(e) of the JAMS Comprehensive Arbitration Rules (2014).  Whether this JAMS 
rule encompasses written direct case witness statements is somewhat unclear, especially 
given the clarity of the JAMS International Arbitration Rules on the use of written 
witness statements (Article 24.4), as follows: “In the discretion of the Tribunal, evidence 
of witnesses may also be presented in the form of written statements signed by them.  In 
the discretion of the Tribunal, the presentation of witness testimony in the form of written 
statements may be made conditional upon the witnesses’ appearance for the purpose of 
cross-examination.”  Whatever may be the intent of JAMS Rule 22 (e), the JAMS 
domestic rules do not prohibit written witness statements to the extent the parties and the 
tribunal agree to use them. 
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and who therefore are more comfortable with the U.S. custom of 
presenting witnesses live.31  As for arbitrators, those who serve in both 
international and U.S. domestic arbitration will have had greater 
exposure to the use of witness statements in their international practice, 
and they may be more willing to broach the use of written direct 
testimony than arbitrators who serve solely in U.S. domestic disputes.32  
In any event, there are good reasons why all of the participants in U.S. 
domestic arbitration—parties, counsel and arbitrators alike—should be 
more open to the use of written witness statements. 

IV. BENEFITS OF WRITTEN WITNESS STATEMENTS 
The advantages associated with written witness statements should 

persuade parties, counsel and arbitrators to consider using them more 
routinely in U.S. domestic arbitration. 

First, presenting the direct testimony of witnesses in writing can 
save considerable hearing time and thereby achieve efficiencies and 
cost-savings, which are hallmarks of any arbitration.  Depending on 
the complexity of the dispute, days or even weeks of oral hearings can 
be avoided by presenting direct witness testimony in writing in 
advance of the hearing.33  Some costs are associated with the 
preparation of witness statements, but the time involved ordinarily is 
not much different than needed to prepare witnesses to testify orally.34 
                                                      
31 See David W. Rivkin, 21st Century Arbitration Worthy of Its Name, Law of 
International Business and Dispute Settlement in the 21st Century, at 4 (2001) (asserting 
that counsel representing parties “frequently have less experience with international 
arbitration than the arbitrators, so they seek to rely upon the procedures to which they are 
accustomed in their domestic litigation.”) 
32 See Goldstein, supra note  22, at 2 (“Many U.S. arbitrators who sit in domestic as well 
as international cases prefer to have witness statements, but often encounter resistance 
from counsel unfamiliar with the practice.”) 
33 See Thomas J. Tallerico and J. Adam Behrendt, The Use of Bifurcation and Direct 
Testimony Witness  Statements in International Commercial Arbitration, 20 Journal of 
International Arbitration, Issue 3, p 295-305 (2003) (“Direct testimony written witness 
statements in commercial arbitration offer both speed and efficiency to the arbitral process, 
limiting the need for lengthy evidentiary hearings.”); and Lawrence W. Newman and David 
Zaslowski, International Arbitration: Witness Statements, LAW.COM, available at 
http://www.law.com/jsp/article.jsp?id=1202421714165&slreturn=20140106173912 
(“hearing time is dramatically  reduced by compressing into written pages what would 
otherwise be hours of oral presentation.”) 
34 See Rivkin, supra note 31, at 11.  See also Daniel L. Small, Preparing a Witness for 
Arbitration, AAA Handbook on Commercial Arbitration, at 329 (2d ed. 2010), (noting 
that “communicating effectively in a question-and-answer format is an extraordinarily 
unnatural and difficult process, one that requires considerable preparation.”). 
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Thus, limiting oral direct testimony where possible can reduce the 
duration and cost of a hearing to a significant extent.   

The use of written witness statements is one of many techniques 
suggested by the College of Commercial Arbitrators (CCA) to 
achieve a fair and efficient arbitration hearing. 35  Specifically, the 
CCA notes that every day of hearing, which can require the 
attendance of lawyers, paralegals, client representatives and 
witnesses, typically can cost a party many thousands of dollars.36  For 
this reason, the CCA urges arbitrators to discuss with counsel various 
steps geared toward achieving efficiency and cost-savings, including 
the use of written direct testimony for some or all witnesses appearing 
in the arbitration. 

Second, the use of written statements permits everyone involved in 
an arbitration to be better prepared for the hearing, which also creates 
efficiencies.  Each witness will have collected his or her thoughts to 
present testimony in a clear and cogent written narrative.  Not everyone 
is an articulate speaker, and even with advance preparation, witnesses 
still can be confused and disorganized when testifying live.  Indeed, 
testifying can be intimidating, even in the relatively informal setting of 
arbitration, and a poor performance by a witness can cause disruption 
and delay as counsel continues probing to clear up the record.  As one 
attorney favoring witness statements observes: “arbitration should de-
emphasize rhetorical skills and focus on the facts and law.”37  

Written witness statements also facilitate cross-examination by 
opposing counsel. Knowing what a witness’ testimony will be in 
advance of the hearing obviously provides an opportunity to prepare 
effectively for cross-examination.38  Witness statements avoid 
surprise at the hearing and eliminate requests for more time to prepare 
for cross-examination, or to review the transcript for that purpose, 
again creating efficiencies at the hearing. 
                                                      
35 See The College of Commercial Arbitrators Protocols for Expeditious, Cost-Effective 
Commercial Arbitration, at 75 (2010), available at www.thecca.net.  
36 Id. 
37 Gerry DeNotto, International and U.S. Arbitration from a Business Perspective: The 
Importance of the Arbitration Clause, at 2, Mediate.com (2013), available at 
http://www.mediate.com/articles/DeNottoG1.cfm. 
38 Tallerica & Behrendt, supra note 33, (“cross-examination can be more effectively 
prepared (especially in complex, technical disputes) with a consequent reduction in 
hearing time,” quoting Robert Gorske, An Arbitrator Looks at Expediting the Large 
Complex Case, 5 Ohio St. J. Disp. Resol. 381 395 (1990)). 
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Arbitrators also are more knowledgeable and prepared concerning 
the issues and evidence in a case when written witness statements are 
provided in advance.   Parties should expect arbitrators to review the 
written testimony prior to hearing, which permits the tribunal to focus 
on the key issues in the case, formulate relevant questions for the 
witness, and conduct the hearing more effectively and efficiently. 

Even counsel who sponsor witnesses will be better prepared on the 
various claims and defenses involved in the arbitration.  Written 
statements ordinarily are exchanged several weeks before the hearing, 
permitting counsel to focus well in advance on the elements of each 
claim and the proof needed to make their case.   

Third, a written witness statement can be an important fact-finding 
tool which, to some extent, can serve as a substitute for a deposition if 
exchanged early enough in the proceedings.39  Unlike the prevailing 
practice in international arbitration, where depositions generally are 
not permitted, U.S. arbitrators often allow some depositions based on 
need or good cause shown.  Ordinarily, however, rather than sanction 
countless or unending depositions, U.S. arbitrators normally permit a 
reasonable number of depositions of limited duration.  As a practical 
matter, this may mean that depositions in some cases will be limited 
to key witnesses.  Having the testimony of secondary witnesses who 
may not be deposed in advance of the hearing can serve a fact-finding 
purpose which, while not equivalent to a deposition, should assist 
counsel to prepare effectively for cross-examination. 

V. THERE CAN BE DRAWBACKS ASSOCIATED WITH 
WRITTEN WITNESS STATEMENTS 

Not everyone favors the use of written witness statements and 
commenters have identified a number of concerns regarding this 
technique. 

One criticism is that witness statements are drafted by lawyers and 
therefore the testimony is not as spontaneous and/or reflective of how 
a witness actually would present the facts if he or she were testifying 

                                                      
39 See e.g., New York State Bar Association Guidelines for the Arbitrator’s Conduct of 
the Pre-Hearing Phase of Domestic Commercial Arbitrations  (“N.Y. State Bar Assn 
Guidelines”) at 17 (“From a discovery perspective, [written witness statements] can avoid 
or lessen the need for depositions since the cross-examining party has detailed advanced 
notice of the witness’ direct testimony.”). 
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live.40 Relatedly, witness statements can deprive arbitrators of the 
ability to assess the witness’ credibility on direct examination.  It also 
has been suggested that because lawyers draft witness statements, a 
witness can place too much trust in the lawyer and might review the 
witness statement only cursorily.41 

From the perspective of the party presenting the witness, one 
concern is that written statements lack the impact of live testimony 
and, accordingly, witness statements may not be the best means of 
persuading the tribunal concerning one’s view of the case.42  Also, 
when a witness does not present direct testimony live, the witness’ 
first appearance is on cross-examination by opposing counsel.  
Lawyers decidedly do not want a tribunal’s first impression of a 
witness to reflect his or her defensive reaction to hostile questioning 
on cross-examination.43  

There are suitable responses to most, if not all of these concerns. 

First, lawyers often do draft written testimony for their witnesses, 
but generally only after an interview of the witness concerning 
relevant facts and a discussion of specific details to include in the 
testimony.  The process is not unlike preparing a witness for oral 
testimony, which itself can involve repetition or practice as to how the 
witness is going to testify at the hearing.  In this author’s experience, 
as both advocate and arbitrator, lawyers normally approach the 
preparation of written witness statements professionally and 
responsibly, and they understand that such statements need to be 
truthful and accurate.  Witnesses also recognize the import of their 
written testimony, which they will need to sign or possibly submit 
under affidavit.  As for a witness’ undue reliance on a lawyer, or 
reviewing witness statements only cursorily, lawyers can and should 
admonish witnesses that they will need to defend their testimony 
under rigorous cross-examination (and arbitrator questioning), and 
that a witness can risk loss of credibility entirely if written testimony 
is approached in a careless or cavalier manner.  Thus, the overall 
                                                      
40 See Id.; and Rivkin, supra note 31, at 11. 
41 See N.Y. State Bar Assn Guidelines, supra note 39, at 17. 
42 Mark W. Danis, Strategic Options with Foreign Witnesses in International Arbitration, 
Association of Corporate Counsel Legal Resources, at 2 (2012), available at 
http://www.acc.com/legalresources/quickcounsel/sowfwiia.cfm. 
43 See John Wilkinson, Streamlining Arbitration of the Complex Case, 55 Dispute 
Resolution Journal 3, at 4 (Aug.-Oct. 2000). 
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process, and particularly the role of the lawyers on both sides, is 
designed to ensure that written witness statements serve as a useful 
means for adducing evidence in arbitration. 

Second, with respect to assessing witness credibility, arbitrators 
normally can gain sufficient insight as to credibility during cross-
examination, as well as on re-direct, and also during questioning by 
the tribunal itself after counsel have completed their examinations.44    
Moreover, as noted below, most U.S. arbitrators can be expected to 
permit some limited live questioning by counsel on direct 
examination so that the witness can become comfortable before being 
turned over to opposing counsel for cross-examination.  This 
approach affords an arbitrator an additional opportunity to assess 
witness credibility during a shortened form of direct examination. 

Third, the concern that a witness not be turned over for cross-
examination before being at ease in the arbitral setting is a legitimate 
one, and it is therefore reasonable for counsel to request U.S. 
arbitrators to permit some brief direct examination (e.g., 15 to 30 
minutes) by counsel offering the witness.   This approach “allows the 
witness to ‘warm to the seat’ and permits the tribunal to hear the 
witness testify in his/her own words.”45  Such questioning on direct 
might include brief background information about the witness, such 
as residence, age, education, professional and similar data.  Counsel 
also may ask the witness to verify the truth or correctness of the 
written testimony and to make any appropriate corrections or updates.  
It also can be helpful for the witness to present a high-level summary 
of the key points of the testimony—which, as noted above, provides 
another window for the tribunal to assess credibility—although such 
live direct testimony should be abbreviated so as not to defeat a 
primary purpose of using written witness statements (i.e., time 
savings and efficiency).46 

                                                      
44 See Rivkin, supra note 31, at 11 (“It is important for arbitrators to hear directly from 
witnesses and to be able to judge their credibility and the weight to be given to their 
evidence.  This may be achieved, however, by requiring that any witness submitting 
direct testimony be available for cross-examination at the hearing.”) 
45 CPR Protocol on Disclosure of Documents and Presentation of Witnesses in 
Commercial Arbitration, at 13 (2009). 
46 A witness should not be permitted to testify orally to matters not included in his or her 
written witness statement. 
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Written witness statements may not be suitable in every case.  For 
example, there may be arbitrations where the credibility of a key 
witness can be decisive in the outcome of the case.   Arbitrators and 
counsel may wish to dispense with written testimony in that situation 
to permit a key witness or witnesses to testify live and thereby enable 
the tribunal to take the full measure of the witness.47 Indeed, some 
commenters observe that arbitrators may benefit by being able to 
assess the credibility of primary witnesses during direct testimony.48  
Another experienced practitioner notes that it might be important for a 
witness to speak directly to the tribunal where there are complicated 
facts or significant details that need to be communicated.49  These and 
other circumstances might lead counsel and arbitrators in specific 
cases to conclude that, on balance, live direct examination of a key 
witness might be preferable to written testimony.   

The foregoing suggests that attorneys and arbitrators in U.S. 
domestic arbitration should weigh the advantages and disadvantages 
of witness statements on a case-by-case basis.   If such an analysis is 
objectively performed, this author believes that in most cases, and for 
most witnesses, the use of written witness statements could well 
become the norm in U.S. domestic arbitration (as it is in international 
arbitration).  This conclusion assumes that certain practical measures 
are taken by arbitrators and counsel to realize the benefits of written 
witness statements and to ameliorate any potential drawbacks 
associated with their use. 

VI. PRACTICAL STEPS RELATING TO THE USE OF 
WRITTEN WITNESS STATEMENTS  

Arbitration is a flexible process that permits participants to adopt 
procedures best suited to the needs of each particular dispute.  In light 

                                                      
47 See John Fellas, A Fair and Efficient International Arbitration Process, PLI Course 
Handbook on International Arbitration, at 13 (2007), available at http://www.google.com/ 
url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CB4QFjAA&url=http%
3A%2F%2Fwww.pli.edu%2Femktg%2Fall_star%2Fintl_arb13.doc&ei=GZD3U6mAIM
P9yQSd5oLoAw&usg=AFQjCNGmJbFnc2jvqdyMsg7-MEL5OwB98Q.   
48 See e.g., Wilkinson, supra note 43, at 4 (“The arbitrators…can often benefit from 
hearing direct testimony from those primary witnesses, which they can use to assess 
credibility in a very different context from that of cross-examination.”).  See also New 
York Bar Association, at 17 (“oral direct testimony can be a good time for an arbitrator to 
assess credibility from a perspective other than cross-examination.”). 
49 See Rivkin, supra note 31, at 12. 
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of this flexibility, the participants in any U.S. domestic arbitration 
should consider the use of written witness statements as a routine 
matter when formulating procedures to govern the conduct of the 
proceedings.  Indeed, arbitrators and counsel should, at a minimum, 
observe the following steps: 

First, arbitrators should include the subject of witness statements as 
an item for discussion on the preliminary hearing conference agenda.  
Once an arbitrator or tribunal is appointed, the arbitration’s first key 
event is the preliminary conference, at which the arbitrators and 
counsel make important decisions that shape the course of the 
proceedings to come.  Proactive arbitrators typically circulate an 
agenda in advance of the preliminary conference and direct counsel to 
meet and confer—and to endeavor to reach agreement---on various 
procedures that will apply in the arbitration, including with respect to 
any motions, the nature and extent of discovery, the location and 
dates for the hearing, witness testimony, the presentation of 
documentary evidence, and a myriad of other preliminary issues.50   

Most or all of these items are resolved by agreement of the parties 
or, if necessary, by ruling of the tribunal at or immediately after the 
preliminary conference.  It is therefore essential that the topic of 
written witness statements appear as an item on the preliminary 
conference agenda to facilitate a candid discussion among counsel 
and arbitrators concerning their use. 

Second, arbitrators should highlight the advantages of written 
witness statements, especially where there is resistance from counsel 
or where U.S. litigators are unfamiliar with the practice of presenting 
direct testimony in writing.  Arbitrators surely have a duty in today’s 
arbitration environment to identify efficiencies and cost-saving 
techniques which can inure to the benefit of the parties.  Where there 
are countervailing factors that weigh against using witness statements, 
such as where witness credibility might be a decisive factor or, more 
precisely, where exposure to a witness’ credibility solely or primarily 
on cross-examination may not be sufficient, then arbitrators should 
afford an opportunity at the preliminary conference for open and 
frank discussion of the subject.  In other words, arbitrators in every 

                                                      
50 See generally, Raymond G. Bender, Critical First Steps in Complex Commercial 
Arbitration—Appointing Qualified Arbitrators and Staging the Preliminary Conference, 
Dispute Resolution Journal (Feb.-Apr. 2009), at 28 et seq. 
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case should provide a forum to consider the pros and cons of using 
written witness statements. 

Third, as noted above, arbitrators should explore with counsel 
measures to create efficiencies and cost-savings in arbitration, and 
they may even use their power of persuasion to urge counsel to agree 
upon appropriate cost-effective techniques.  However, arbitrators 
must approach the use of written witness statements guardedly and 
should never require the use of witness statements where counsel 
elect---based on witness credibility, complexity of facts, or any other 
reason---to present a witness’ direct testimony live.  Arbitration still is 
a creature of party agreement, and whatever the practice may be in the 
context of international arbitration, there is no warrant for arbitrators 
to compel the use of witness statements in U.S. domestic arbitration in 
the absence of party agreement. 

Indeed, experienced observers have noted that party agreement in 
this context is the preferred approach: 

The tribunal’s power to order the witness statement procedure 
is derived from the parties’ agreement to arbitrate, the rules the 
parties select to govern the arbitration, and acceptance of the 
panel.  Accordingly, the parties’ views and suggestions 
regarding the manner and use of witness statements should be 
given due regard by the tribunal.  Thus, seeking the parties’ 
agreement to the use of written statements is recommended as 
opposed to imposing the procedure on the parties in an order.51 

The CCA Best Practices also advise:  “[w]ith respect to critical lay 
witnesses, the use of written testimony probably should be 
approached with caution and ordered or permitted only if all parties 
consent and the arbitrators determine that the probative value of the 
testimony will not be unduly impaired.”52   

Fourth, the tribunal should condition the use of written statements 
on the witness’ appearance at hearing for cross-examination by the 
other parties and questioning by the arbitrators, unless all parties and 
arbitrators agree that the witness need not appear.   To put all parties 
on notice, this condition should appear in the scheduling order issued 
                                                      
51 Wolf and Preteroti, supra note 3, at 6. 
52 CCA Best Practices, supra note 21, at 190. See also Wilkinson, supra note 43, at 4 
(“[using written statements] can save significant amounts of time, but arbitrators should 
exercise some restraint in imposing such a requirement.”). 
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after the preliminary conference outlining the various procedures to 
govern the conduct of the arbitration.53 

Fifth, upon request, arbitrators should permit sponsoring counsel to 
question a witness briefly on direct (e.g., for 15 to 30 minutes) to 
provide a summary or overview of the testimony before the witness is 
turned over for cross-examination by opposing counsel.  This 
procedure will permit the witness to become comfortable testifying 
before being subjected to potentially hostile cross-examination.  It 
also will afford the arbitrators an opportunity to observe witness 
credibility during direct testimony, even if only briefly. 

Sixth, the scheduling order issued by the tribunal following the 
preliminary conference should include the terms under which written 
witness statements will be used.  Specifically, in addition to the 
condition that sponsoring witnesses must appear at the hearing for 
cross examination (and arbitrator questions), the order should identify 
any format requirements (e.g., that the facts be stated in narrative, 
rather than question and answer form); provide that each statement 
shall be signed by the witness or submitted under affidavit; and note 
that upon taking the stand each witness will be expected to adopt the 
statement under oath as true and correct.  The scheduling order also 
should set a date for witness statements to be exchanged and 
furnished to the arbitrators.  Witness statements normally are prepared 
once discovery is complete—to facilitate reference by the witnesses 
to documentary or other evidence—and, depending on the complexity 
of the case, usually are exchanged from one to several weeks prior to 
the hearing. 

Finally, arbitrators should fully embrace written witness statements 
and prepare to take every advantage presented by their use.  
Specifically, arbitrators should always review witness statements in 
advance of the hearing; be attentive during the cross–examination of 
each witness; and pursue arbitrator questioning independently where 
challenging facts or issues require greater understanding or clarification. 

                                                      
53 As noted earlier, the right of cross-examination has become engrained in U.S. 
jurisprudence as a fundamental due process right.  For arbitrators in U.S. domestic 
arbitration to accept a written statement where a requested witness fails to appear at 
hearing for cross-examination---even assuming a valid reason is offered---would be 
somewhat unusual (at least in this arbitrator’s experience).  In any event, should that issue 
arise, arbitrators have the power to address unusual or unique circumstances and rule 
accordingly. 
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By taking the foregoing measures, U.S. arbitrators will signal to 
parties and counsel that they regard the use of written witness 
statements as a core feature of U.S. domestic arbitration in the same 
way international arbitrators value them in international arbitration.  
This kind of encouragement hopefully will inspire parties and counsel 
in U.S. arbitration to evaluate routinely the pros and cons of written 
witness statements; to consider in earnest (and with an open mind) the 
use of witness statements in each case; and to let go of old practices 
(e.g., insisting on live testimony unnecessarily) which, while familiar 
and comfortable, may not be compatible with achieving efficiency 
and cost savings in arbitration. 

VII. CONCLUSIONS 
Written testimony by fact witnesses in international arbitration 

affords meaningful advantages for the process and the parties.  
Because written statements redirect the focus of an arbitration hearing 
from direct testimony to cross-examination, they reduce hearing time 
significantly and thereby promote arbitration’s core values of 
efficiency and cost-savings.  Witness statements also assist arbitration 
participants in preparing for hearing—witnesses can present relevant 
facts clearly and cogently in narrative form without fear of rhetorical 
shortcomings; surprise at the hearing is avoided and opposing counsel 
is better able to prepare for cross-examination; and arbitrators are able 
to focus on the key issues in dispute and manage the hearing more 
effectively and efficiently. 

Perceived drawbacks associated with written witness statements 
can be surmounted or mitigated in most cases. The fact that lawyers 
often draft witness statements should not be a major concern.  This 
form of lawyer assistance is not unlike the process of preparing a 
witness for live testimony.  Witnesses also sign their written 
statements and/or attest to the truth and accuracy of their testimony, 
and witnesses risk not being taken seriously if they approach the 
process carelessly or cavalierly.  As for witness credibility, arbitrators 
generally are able to assess witness credibility in most cases during 
cross-examination and on re-direct, as well as during any abbreviated 
direct examination that may be permitted.  A witness’ first appearance 
at a hearing should not be via hostile questioning on cross-
examination.  Accordingly, counsel should request the tribunal to 
permit each witness to offer limited direct testimony (e.g., a high-
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level summary of the key points) to “warm to the seat” before being 
turned over for cross-examination. 

U.S. arbitrators should implement practical steps to encourage U.S. 
counsel to consider using written witness statements in all or most 
domestic arbitrations.  Listing witness statements on the preliminary 
hearing agenda and highlighting their benefits (and possible 
drawbacks) could result in an enhanced appreciation by counsel for 
this evidentiary tool.  Arbitrators also should adopt appropriate 
procedural protections whenever witness statements are used—
requiring each witness to appear at hearing for cross-examination and 
arbitrator inquiries, unless the parties and arbitrators agree otherwise; 
permitting an abbreviated direct examination before the witness is 
turned over for cross-examination; and specifying any precise 
arrangements regarding format, signatures, exchange dates, and other 
key requirements.  

Ultimately, the decision in U.S. arbitration to present the direct 
testimony of fact witnesses either in writing or live should remain with 
the parties and their counsel, and arbitrators should never require 
counsel to use one method or the other. While written witness 
statements can offer decided advantages, notably significant 
efficiencies and cost-savings, there will be circumstances where the 
live testimony of some witnesses would be preferable.  It is hoped, 
however, that elevating the discourse concerning witness statements 
might lead to a greater appreciation of their use by arbitrators and 
counsel alike.  Indeed, it is not fanciful to suggest that, as they continue 
to gain favor in the U.S., written witness statements might well become 
the norm in domestic arbitration as they are in international arbitration. 


