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Abstract: This project analyzes the roles of communication and culture 

in credible fear interviews and asylum hearings in the United States to 

elucidate how autobiographical testimonies enable and restrain asylum 

seekers in their efforts to establish themselves as deserving of 

protection. This work shows how trauma influences one’s ability to 

narrate their past and argues that culturally-bound storytelling norms 

negatively and unevenly threaten the outcomes of some asylum cases. 

I support this claim with evidence from oral history interviews with 

asylum seekers, immigration officers, judges, and attorneys.  
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The U.S. Asylum Process and its Perils 

 

Each year, tens of thousands of individuals arrive in the United States seeking protection 

from persecution. According to the U.S. Department of Homeland Security (DHS), of the 264,945 

people who sought asylum in the U.S. in fiscal year 2018 (the most recent year for which data is 

available), 38,687 were granted asylum—a rate of less than 15% (Mossad, 2019).  

For those who brave the odds, there are two paths to asylum in the U.S.: affirmative and 

defensive asylum processing. In affirmative cases, an individual physically present in the U.S. files 

for asylum by submitting form I-589, Application for Asylum and for Withholding of Removal, to 

U.S. Citizenship and Immigration Services (USCIS). The applicant then appears in a scheduled 

interview—officially “non-adversarial”—with a USCIS asylum officer. The asylum seeker is 

allowed to bring an attorney to that interview, in addition to necessary witnesses; if the applicant 

cannot complete the interview in English, it is their responsibility to provide their own interpreter. 

An asylum officer may make one of three decisions: grant of asylum, referral to an immigration 

court, or denial. If the asylum officer determines that an applicant is not eligible for asylum, the 

applicant is issued a notice to appear for defensive asylum processing. If the asylum officer refers 

the case to immigration court for further review, the asylum seeker is issued form I-862, Notice to 

Appear before an immigration judge (U.S. Citizenship and Immigration Services [USCIS], 2015). 

In defensive asylum processing, an individual already in removal proceedings with the 

Executive Office for Immigration Review (EOIR)—whether because their affirmative asylum 

application has been denied, they have been detained within the U.S. due to their undocumented 

status, or they have been apprehended by U.S. Customs and Border Protection (CBP) trying to 

cross the border without documents and referred to defensive asylum processing following a 

credible fear interview with an asylum officer—requests asylum as a defense against removal from 

the U.S. These proceedings are adversarial, taking place in a hearing in front of an immigration 

judge. Although the court is tasked with providing interpreters for these hearings and immigration 

courts are legally required to provide applicants with a list of local free or low-cost legal services, 
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the government will not shoulder the cost of representation; again, applicants must provide their 

own attorneys or go without (Ardalan, 2015, p. 1006; USCIS, 2020). Many applicants navigate the 

process without counsel—a prospect more than twice as likely for detained applicants as for non-

detained—despite the fact that in every asylum hearing a government attorney is present to 

represent the interests of U.S. Immigration and Customs Enforcement (ICE) (Ardalan, 2015). 

Although in broad strokes the process may seem straightforward, pitfalls abound. 

Immigration attorneys are highly skilled at assisting asylum seekers in the process of writing and 

telling their immigration stories, and applicants with access to legal counsel are more than twice as 

likely as those without counsel to have their cases approved (American Immigration Council, 

2016). Unfortunately, fraudulent legal advice runs rampant, especially in big cities like New York, 

where “travel agencies” and “notarios” sell and submit fake asylum narratives on behalf of 

uninformed migrants that often lead to the detainment and deportation of individuals with credible 

histories of persecution (American Bar Association, 2018).  

Further complicating the process, the current U.S. political climate normalizes the 

criminalization and separation of families who have been forced to flee their homes due to horrific 

persecution. Former president Donald Trump called the asylum system “a big fat con job” and 

suggested that the migrants arriving at the U.S.’s border with Mexico in need of protection are 

fraudulent and dangerous gangsters who threaten the lives of Americans (Phifer, 2019). The Trump 

administration’s immigration policy focused on changing the country’s asylum policies and 

steadily and dramatically lowering quotas on refugee admissions, reducing the quota to 15,000 

people in fiscal year 2021, a drop of over 80% compared to the year Trump took office (Watson & 

Lee, 2020). At the same time, USCIS and DHS data show that ICE arrests within the US—as 

distinct from CBP arrests, which take place at the border—have dropped from a high of 297,898 

in 2009, the first year of Barack Obama’s presidency, to 143,099 in 2019, and that the Obama-era 

high of 432,281 deportations of undocumented immigrants had fallen to 337,287 in 2018 

(Gramlich, 2020).  

 

Approaching the Asylum Process from an Intercultural Communication Perspective 

 

Missing from this administrative and political outline of the U.S. asylum process is the 

narrative burden placed on the asylum seeker. In navigating the legal asylum process, both 

affirmative and defensive applicants must recount multiple times, in writing and orally, the 

experiences that forced them to flee their homes. Applicants present their narratives on paper as 

part of the I-589 Application for Asylum, and then must tell parts of this story out loud when 

requested by an asylum officer who conducts the interview that marks the beginning of the legal 

asylum process. When officers refer applicants to an official asylum hearing before a judge, both 

the written and verbal narrative appear again. The stakes are high, and the grave danger asylum 

seekers face after being denied and deported is well-documented: the Columbia University Global 

Migration Project keeps a growing database with over sixty entries of people who were murdered 

or faced other direct harms after being deported; a report from Human Rights Watch (2020) offers 

evidence of 138 Salvadorans who have been killed since 2013 after being deported from the United 

States.  

Asylee status enables an applicant to apply for legal permanent residence after one year 

(USCIS, 2015). But the majority will be denied. Considering that the majority of asylum seekers 

face being returned to the very circumstances from which they fled (Mossad, 2019), much hinges 

on asylum seekers’ ability to effectively narrate their pasts to immigration officials during the 

asylum process. This project concentrates specifically on the oral testimony given during asylum 

interviews and hearings rather than the written testimony that accompanies the I-589. Because of 
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its more ephemeral nature and the methodological hurdles associated with access, oral testimony 

has received less attention than written testimony in asylum research.2  

In the government’s quest to determine an applicant’s credibility from their oral narrative, 

little is out of bounds. Asylum officers and immigration judges regularly ask applicants to produce 

physical evidence of bodily harm, describe the graphic details of violent sexual encounters and 

torture, and account for any and all delays in their decisions to flee their homes.3 Having a viable 

story is not enough, and nor is the ability to write it down—one must also be able to tell it.  

In this context, mitigating the potential for misunderstanding in a setting marked by trauma 

and intercultural communication takes on a new and menacing urgency. I define intercultural 

communication as any verbal or nonverbal interaction between two or more parties from different 

cultural backgrounds. Asylum cases are inherently contexts of intercultural communication as they 

invariably involve the interaction of a foreign national with a U.S.-resident officer or judge.  

 

Review of the Literature 

 

Differences in cultural norms may have an outsized effect on the outcome of a case if 

applicants, officers, and judges are not aware of and adept at negotiating these differences. This 

difficulty is long-recognized. In a seminal study about the Swiss asylum process, Kälin (1986) 

explored five obstacles—manner of expression, the influence of interpreters, culturally-bound 

concepts, differences in the perception of time, and cultural differences in expectations surrounding 

the ideas of “truth” and “lies”—that can distort communication during asylum hearings and 

endanger an asylum seeker’s application. In Kälin’s account, especially in cases without extensive 

written evidence, in-person communication between the asylum seeker and the asylum officer or 

immigration judge is crucial.  

Other communication-centric international research has likewise addressed the challenges 

that narrative and cultural differences present in the asylum process, such as Smith-Khan’s (2017) 

critique of the policy documents Australian officials use to attempt to standardize asylum 

narratives, which reveals that cultural and individual characteristics of asylum seekers makes 

variation inevitable. In subsequent work, Smith-Khan (2018) argues that potential refugees arriving 

in Australia are held responsible for “performing credibility” but are at a disadvantage from the 

start as they must do so within a discourse that is not their own—and often presumes their 

dishonesty (p. 6)—and illuminates the ways varying amounts of communicative skill and differing 

narrative choices made by asylum seekers’ attorneys affect case outcomes both positively and 

negatively (Smith-Khan, 2020). Blommaert’s (2001) work shows a contrast between the greater 

amount of narrative context African asylum seekers attempt to include in their application 

narratives and the lesser amount of context the Belgium procedure is designed to permit. McFadyen 

(2019) demonstrates how asylum seekers in the UK may use silence as a means of nonverbally 

claiming some agency during their asylum interviews; Wernesjö (2019) likewise emphasizes 

asylum seekers’ communicative agency by showing how unaccompanied minors arriving in 

Sweden use narratives of responsibility and education to frame themselves as aspirational young 

people deserving of protection. In an ethnographic study of several European states, Jacquemet 

(2015) showed asylum officers’ heavy and culturally-rooted reliance on specific communicative 

details to determine credibility, such as asylum seekers’ use of proper names in their 
                                                      
2 Oral and written testimony may work in tandem in cases where credible fear interviews are transcribed and then the 

transcription used by judges during the hearing of oral testimony on order to check for consistency and discrepancy. 
3 For a more comprehensive overview of the stages of legal asylum process in the U.S., see the American Immigration 

Council’s “Asylum in the United States” (2018). 
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autobiographical accounts. Likewise, Gibb and Good (2014) demonstrate how the need for and 

presence of an interpreter may alter the substance of asylum hearings in the United Kingdom and 

France. These useful existing international studies notwithstanding, asylum seekers are regularly 

underrepresented in academic research, in part because they are too often conflated with refugees—

who receive approval for governmental protection before their arrival in their country of 

resettlement—rather than regarded as a distinct group that faces the unique communicative 

challenges of the post-arrival legal asylum process.  

Although forced migration scholarship has primarily been the purview of scholars of 

political science or international relations, communication studies’ close attention to intercultural 

differences in interactions, nonverbal communication, and the construction of the self though 

narrative signifies that this perspective has much to add. Without a communication perspective, 

one risks making an implicit assumption that the outcome of an asylum case depends only on 

whether the applicant has a credible history of persecution. Communication theorist Walter Fisher 

(1989) advanced a narrative paradigm to investigate how individuals use storytelling tools in a 

wide array of interactive contexts as they send and receive messages, acting as co-authors of a 

narrative as they evaluate each other’s messages. Fisher asserted that “[t]o apply a narrative 

paradigm to communication is to hold, along with Aristotle, that people have a natural tendency to 

prefer what they perceive as the true and the just” (p. 65). The relevance of his paradigm to the 

asylum context becomes clear when one considers that an asylum officer or judge’s preference for 

“what they perceive as the true and the just”—say, for the presence of proper nouns in an asylee’s 

testimony—has serious, direct implications for an applicant’s safety and immigration status.  

USCIS officers are trained to listen for any inconsistencies or irregularities in applicants’ 

narratives that suggest fabrication. The applicants’ slightest verbal or nonverbal missteps—whether 

the result of embellishment, nerves, or just the fallibility of memory—can disqualify their case. 

Scholars and immigrant rights activists have documented the “pervasive climate of disbelief” that 

engulfs the asylum-seeking process (Shuman & Bohmer, 2004, p. 406; see also Bhabha & Smith, 

2007; Dolnick, 2011; Fobear, 2015; Gurer, 2019). Bond and Atoum (2000) found evidence of 

“cross-cultural similarities in the way that liars act and that behavioral concomitants of deception 

can be identified across cultures” (p. 394); still, listeners were more likely to judge speakers as 

deceptive if they were speaking in an unfamiliar language rather than the listener’s language. These 

findings make clear why communication makes up the core of the asylum-seeking process, 

operating, as McFadyen (2019) writes, as “both a key, and a barrier, to refuge” (p. 168). Only by 

foregrounding a communication perspective can one comprehend how the power and pitfalls of 

narrative may assist or threaten an asylum seeker in the quest for protection. 

 

Research Questions 

 

Because the outcome of the asylum process “depends almost entirely on the story of the 

claimant” (Wooley, 2017, p. 378), more work is necessary that (1) interrogates the power and 

limitations of narrative in the legal asylum process, (2) explores from a communication-centric 

perspective the intercultural transfer of culturally-bound storytelling conventions it entails, and (3) 

foregrounds the voices of asylum seekers themselves, providing a look behind the closed doors of 

the legal process. Guided by these goals, my project sets out to address the following research 

questions: 

 

1. What does centering the perspectives of asylum seekers reveal about the specific, 

culturally-bound narrative conventions required by the legal U.S. asylum application 

process? 
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2. How does an applicant’s in/adherence to these communicative and cultural norms affect 

asylum seekers’ experiences and outcomes? 

 

Drawing from in-depth interviews with asylum applicants, immigration attorneys, former 

immigration officers, judges, and doctors who conduct psychological evaluations of asylum 

seekers, this study challenges the prevailing opacity of the asylum-seeking process and shows how 

culturally-bound communicative norms negatively and unevenly affect some asylum applicants. 

 

Methodology 

 

There are many players in the drama of asylum. From 2018 to 2020 I conducted twenty-

seven oral history interviews in New York City: thirteen interviews with asylum seekers and 

asylees from Central and South America, Africa, and Asia, three with immigration judges, three 

with asylum officers, two with doctors who provide psychological evaluations of asylum seekers 

to be used in their legal cases, and six with attorneys. I recruited participants by leveraging my 

affiliation with local immigrant-rights serving organizations and through snowball sampling.  

Oral history involves in-depth autobiographical interviews with questions that are designed 

to not anticipate particular findings. I prepared an interview guide with questions that varied 

according to the role interviewees play in the asylum process. I attempted to avoid the pervasive 

underpayment of immigrant labor by offering cash incentives to each asylum seeker who 

participated; the officers, judges, and attorneys donated their time. Federal regulation 45 CFR 

46.102(l) excludes oral history research from Institutional Review Board review because the 

method does not seek to produce general knowledge claims from a representative sample of 

participants. In lieu of the protections the IRB would provide, my project follows the best practices 

of the Oral History Association, the governing body for this method. All interviewees provided 

written consent via a deed of gift which was provided and discussed before each interview and 

signed by both interviewer and interviewee post interview. All participants received the 

opportunity to restrict parts of their interview from being included in the research project. The 

interviews were conducted in English, with paid interpreters for participants who chose to 

participate in Spanish and Bambara.  

In adherence with practices of trauma-informed interviewing, I did not ask the asylum-

seeking participants about why they had to flee their homes. As interviews have the potential to 

retraumatize interviewees who have undergone traumatic stress, this choice shielded those who 

only wanted to share about life after their arrival in the U.S. (Langballe & Schultz, 2017; 

SAMHSA, 2014). Even so, the nature of oral history interviews is such that interviewees have a 

good deal of opportunity to steer the conversation themselves. Several of the narrators chose to tell 

me about why they left home despite not being asked, and in the work that follows I aim to carefully 

and ethically present what resulted from those conversations. In secure contexts, telling one’s story 

has the capacity to catalyze healing and regain agency over one’s experiences (Coundouriotis, 

2006; Hacket & Rolston, 2009; Sharf & Vanderford, 2003). Notably, studies show that self-

exploration, especially in light of tragic experiences, can provide new insight and opportunities to 

recognize positive personal growth (McAdams, 2001; Stuhlmiller, 2001). To protect asylum 

seeking narrators’ identities, I asked them to choose pseudonyms, and we talked after each 

interview about whether there were any parts of the interview that they wanted to restrict from the 

project. I have excluded from this article identifying information of these participants’ places of 

work, ages, and, in some cases, their current immigration status.  
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I audio recorded each interview and had them professionally transcribed. A deep reading 

of the transcribed data revealed some thematic commonalities across interviews as well as 

experiences that were specific to particular individuals and not shared by other participants. A 

research assistant inserted the interview data into a spreadsheet workbook, taking care to maintain 

the narrative integrity of the data while coding excerpts of the interviews into their corresponding 

themes, such as “difficulty remembering the past,” “normalizing persecution,” and “emotions 

during court hearings.” Rather than separating the asylum applicants’ interview data from the 

reflections of the governmental/legal personnel, we placed them into a single spreadsheet in order 

to achieve the goal of considering these perspectives side-by-side to see how they compared to and 

illuminated one another. The perspectives that are included in what follows are a narrow sampling 

of findings that appeared recurrently across interviews, chosen for coherence around the ideas of 

narrative, communication, and culture. 

 

Findings and Discussion 

 

Both immigration personnel and asylum seekers exist in several overlapping cultures at 

once; intersecting and dynamic attributes such as age, religion, political beliefs, socioeconomic 

status, and geographic location influence one’s sense of what is or is not normal, and may affect 

the style in which one communicates. Acknowledging the effect of culture on behavior and the 

interpretation of behavior in the asylum process, USCIS’s Asylum Officer Training curriculum 

includes a module titled “Cross-Cultural Communication and Other Factors That May Impede 

Communication at an Interview” (USCIS, 2019a, p. 6). The materials contain several 

communication-centric directions for officers, including “Focus on the interviewee and listen to 

what he or she is saying,” (USCIS, 2019a, pp. 20) and “be aware of the potential for 

miscommunication when a second language is used” (USCIS, 2019a, pp. 9). Much of the content 

is cursory; the section on eye contact for example, is comprised of only two sentences: “Eye contact 

varies from culture to culture. What may be considered a normal length of time for eye contact in 

one culture, may, in another culture, be termed ‘staring’ and considered rude, causing the other 

person to feel uncomfortable” (USCIS, 2019a, p. 9). No mention of to which cultures this applies 

or of the impact of trauma on eye contact is included. 

The narrators who participated in this project revealed the asylum process as a nexus of 

dissimilar communication styles rooted in disparate cultural norms that manifest in ways that prove 

problematic for applicants. Specifically, these differences in communication styles threaten to 

make applicants seem less credible, thereby jeopardizing their ability to prove a “well-founded fear 

of persecution.” As the officers and judges I interviewed made perfectly clear, this is a common 

and key obstacle in the legal asylum process. Judge Charles Honeyman told me that over the course 

of his career he heard testimony from “some truthful [applicants that] were so ineffective and 

stumbling as to be unbelievable,” while in other cases there was “the potential for some proportion 

of people who have fraudulent or exaggerated claims to get through and get granted asylum and all 

the benefits because they’re going to tell a story well—What I’m saying is that there is not a perfect 

science.” Likewise, former officer Martha Parmalee explained, “There have been cases where I 

thought, this person has a real case, but they’re just afraid. They won’t tell me. No matter what I 

did, I couldn’t get it out of them. Those really bothered me, those cases.” As these reflections 

reveal, applicants’ chances of success very much depend on their communicative ability, 

necessitating a closer look at this underexamined facet of the asylum process. 

Here, I have divided the intercultural communication hurdles of asylum into three related 

but distinct themes—the challenges of fitting the story of a chaotic life experience into the narrow 

strictures demanded by an asylum interview or hearing; the obstacles that cultural differences in 
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autobiographical recollection and the effects of trauma on memory present for the construction of 

a coherent narrative of persecution; and the difficulty asylum seekers may have presenting 

normalized trauma and abuse as extraordinary in using it as the basis for a claim of credible fear—

to consider both how they operate individually and the ways they intertwine and affect one other. 

Each of these three themes is regularly influenced by trauma. Because trauma is so 

pervasive in the asylum process, I attempt to show how it colors all of the findings rather than 

compartmentalizing it into a section of its own. In what follows, I rely heavily on the expert insights 

of psychologists who regularly work with asylum seekers as well as existing research on trauma in 

contexts of the memory of forced migration. I build on this integral work in psychology by placing 

it in conversation with communication-centric inquiry about narrative. With this approach, I aim 

to advance an interdisciplinary dialogue that emphasizes not just how trauma affects how asylum 

seekers remember their pasts, but also the impact of the cultural clash that occurs when individuals 

must perform these memories through communicative behaviors in compulsory contexts.   

 

From Chaos to Order: Fitting Unwieldy Experience into Narrow Legal Parameters 

 

A.B. was born in Nigeria and had to flee when others’ knowledge of his sexual orientation 

began to threaten his life. Entering his asylum interview expecting to be able to share at length 

about the hardships this experience had caused him, A.B. was flummoxed when the officer 

interviewing him seemed to grow frustrated by the amount of detail he was providing. “He just 

wanted ‘yes’ or ‘no’ kind of answers, so, I guess I was overdoing it, maybe that was the problem,” 

A.B. told me. “I was trying to buttress my points, making him understand more. Maybe that was 

what pissed him off. I don’t know. He was [saying], ‘No, I just want this, I just want this!’ I 

[replied], ‘Yes, I understand, but I'm trying to—if you ask me an open-ended question, you don’t 

just expect me to just say yes or no, I have to be able to explain to you.’” The differences between 

the asylum officer’s style of communication and A.B.’s created what A.B. perceived as “a friction 

in the course of the interview.” 

A.B. knew enough about asylum law to understand that while immigration officers cannot 

grant arriving asylum seekers’ cases—a task reserved only for immigration judges—they can deny 

applicants, after which the choice is one between a difficult appeals process or deportation. A 

feeling of frantic desperation accompanied his narrative as he realized, “if I’m not able to pass this 

stage, then, that’s the end.” The fact that his interview felt rushed only flustered him further. “The 

way [the officer] was [verbally] hitting back at me, says probably I'm taking too much of his time. 

I guess he has other guys to attend to.” A.B. left his interview disappointed that he had not been 

allowed to share the complexity of his experiences and scared to learn the result.  

During the credible fear interview that determines whether one’s case will be heard before 

a judge, USCIS instructs applicants to “[t]ell the Asylum Officer your experiences in as much detail 

as possible so that the Asylum Officer can determine whether you qualify as a refugee” (USCIS, 

2012, emphasis added). The ability to relay sufficient detail is paramount, but not all details are 

welcome in this story. USCIS has no use for memories that do not involve the five particular classes 

of persecution detailed in the 1951 Refugee Convention: “race, religion, nationality, membership 

in a particular social group, or political opinion.” This definition of a refugee delimits who is 

eligible to receive consideration for asylum status. The entirety of the process is designed to see if 

an individual meets this definition. As the narrators in this section reveal, wrangling the complex 

and chaotic details of their lives into such narrow narrative parameters presents a communicative 

challenge that sometimes proves insurmountable. 

Much of the difficulty of narrating one’s experiences of persecution in a way that aligns 
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with the legal parameters of asylum system stems from the reality that many individuals who arrive 

in the U.S. in need of protection have no existing understanding of asylum or the five grounds on 

which to prove one’s need for it (see Bohmer & Shuman, 2007; Haas, 2017). Still, the narrators in 

this project emphasize that knowledge of the conventions does not guarantee success. Elizabeta 

Markuci, an attorney at a nonprofit organization that offers pro bono immigration services, 

explained that even when applicants understand what the legal standards are, the nuances of the 

law are so complex that it’s unlikely their stories will just “naturally” fit the parameters. “It took 

me a while in law school [to learn] those concepts, right? So how do you distill that for someone?” 

she wonders. “There’s the statute, the law that you have to prove, but how do you interpret the 

law?” Successful interpretation requires applicants to organize the chaotic events preceding their 

forced migration into a linear narrative that offers an unobstructed understanding of who caused an 

individual’s persecution and why. 

USCIS’s (2015) Asylum Officer Training Materials address this problem explicitly in a 

section called “The Interviewee May Not Know What Is Important to Disclose.” It reads, “The 

interviewee is not likely to be familiar with U.S. immigration laws and regulations and what is 

necessary to establish eligibility…he or she will not be familiar with the interview process. You 

[the officer in training], however, are the authority on relevant law, what is necessary to establish 

eligibility, and the interview process” (p. 13). This section rhetorically removes the relevance of 

asylum seekers as experts in their own life experiences—the experiences that establish eligibility 

under the 1951 Refugee Convention—and endows the officer alone with the power to know and 

extract what is relevant from the interview. 

Martha Parmalee, a former asylum officer who spent years listening to immigrants’ 

testimonies, believes that “the most difficult” task confronting asylum seekers is to fit their 

confusing and chaotic histories into the tidy parameters required by the five grounds of the Refugee 

Convention. “If it’s not clearly political opinion or race, religion,” Martha shared, it proves 

especially difficult to “try and figure out what kind of ‘particular social group’ you might fit into.” 

This difficulty is compounded, as both Jacquemet (2013) and Spotti (2018) describe, by the fact 

that the asylum process is a trans-idiomatic environment in applicant and official may use 

incompatible words to name the same things or experiences even when both parties speak the same 

language. This incongruence can be amplified when an interpreter is required (Gibb & Good, 2014; 

Kälin, 1986; Maryns, 2013). 

One of the variables that the attorneys I interviewed encounter often is the difficulty of 

knowing and being able to prove a story’s “villain,” responsible for the persecution that an asylum 

seeker faced or fears they will face in the future. Elizabeta explained,  

 

One of the jokes that people repeat in the practice of immigration law is 

like, no persecutor is going to give you a note [that says,] “I tortured you 

because you are part of this political party or because of your race or 

because of your religion.” So showing that connection is sometimes really 

challenging and that’s why you submit so much documentation to make 

those puzzle links that you’re not just someone who’s at the wrong place at 

the wrong time. 

 

The ability to clearly point to a persecutor is imperative for establishing a clear villain 

against whom the protagonist-cum-applicant can attempt to prevail. In this context, documentary 

proof is often called upon to substantiate oral explanations. Former immigration judge Sue Roy 

explained, “For instance, maybe you can't prove that ‘Joe the MS-13 member’ was targeting you 

specifically, because you don't really know who he was, right? But you know that he was extorting 
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you for money.” In this case, Judge Roy would tell an applicant, “get your bank records that show 

that you were taking out [funds] every month. Those kinds of things can still help support your 

claim and shouldn't be that hard for people to get.” In Judge Roy’s hypothetical scenario, 

documentary records support narrative arguments to the benefit of the applicant. But her 

suggestions that these records “shouldn’t be that hard for people to get” does not fully account for 

contexts where systems that in theory exist to protect citizens sometimes work against them. For 

example, Mary told me she went through “a lot of problems to get the police report” in Nigeria that 

would offer evidence of the physical harm she suffered at the hands of her husband. “They said 

they don’t want to give it because they needed money, they needed bribe before they could give 

out a report…the system is corrupt. If it’s not corrupt, nobody would want to leave in the first 

place.” The problem is not simply a lack of records, A.B. clarified; visiting the police station is 

dangerous. He told me people pray that they will never need to go.  

These circumstances put some asylum seekers at a disadvantage since cases with 

documentary evidence to support narrative testimony may be viewed as more credible than oral 

testimony. Without evidence, A.B. knew his claim would be less viable. “A police report…they 

believe that is like more presentable, compared to having a testimony.” Feeling the pressure of 

having little other choice, and lacking confidence that his complicated narrative would be enough 

without documentation to corroborate it, A.B. acquired a forged document that stated he had been 

invited to participate in a conference in the U.S. He hoped to use the document just to pass U.S. 

Customs at JFK Airport, but the officers detained him; he would spend the next six months in jail 

before receiving pro bono representation that helped him to prepare a more accurate case that was 

ultimately successful. 

These accounts illuminate some reasons why credible applicants for asylum may be unable 

to produce asylum narratives that would lead to a successful outcome. As the narrators have shown, 

even applicants with claims that should make them eligible for asylum may find that complication, 

confusion, or chaos in their experience prohibits them from communicating their story in 

accordance with the strict and uniformly applied boundaries of current immigration policy. That 

is, not only must applicants have faced persecution that was a direct result of their race, religion, 

nationality, membership in a particular social group, or political opinion, but they must prove that 

this is the case through oral testimony that is remarkably efficient and evidentiary, stylistically 

conforming to the boundaries of what officers and judges believe to be plausible, in a national 

context where judges’ beliefs, expertise, and grant rates vary dramatically (TRAC Reports, 2020). 

 

Chronology, Coherence, and Memory 

 

In a January 2020 presentation to prospective asylum applicants titled “How to Write your 

Asylum Story,” attorney Amir Rasoulpour told participants, “In reality, your story is complicated, 

not necessarily chronological or in order, and things are not black and white. [But] your asylum 

story is not your full story. It is a story that focuses on the elements of asylum and presents them 

chronologically and clearly” (Rasoulpour, 2020). Rasoulpour’s instructions make visible the 

inevitably dichotomous nature of narrative in asylum proceedings—the requirement for highly 

selective but precisely chronological narrative. As we heard from A.B., an applicant cannot provide 

an unedited and comprehensive view of their experience to support their case, and must instead 

curate a distillation, strategically choosing to reveal and leave out some lived experiences, 

maintaining linear chronology and coherence even while omitting major segments of life not 

relevant to the asylum process. This requirement poses a communicative challenge to applicants. 

As the narrators in this section reveal, this challenge is exacerbated by culturally-bound ways of 
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chronicling time, the impact of trauma on memory, and the uncertainty of understanding which 

details to communicate and which to exclude.   

When Jeff Chase began providing legal representation to asylum seekers in the 1980s, most 

of his clients were from Afghanistan. “One of the most difficult parts of preparing their asylum 

applications was determining dates,” Jeff wrote on the blog he keeps about immigration; “[n]ot 

only the dates relating to events critical to their claim (i.e. when they were arrested; when they 

fled), but even the most basic info: the dates of their birth” (Chase, 2017). Jeff’s struggle resulted 

from the fact that the official identity cards issued by the Afghan government would record 

someone’s birthday by stating, for example, “was approximately eight years old in 1982.” Jeff’s 

attempt to pin down an exact date, he explained, was “further complicated by the fact that 

Afghanistan uses a completely different calendar from the west.” Since neither Jeff nor his clients 

could reasonably determine this date, Jeff started to record his Afghani clients’ birthdays as January 

1. “When I once attended a Master Calendar hearing on January 2, the INS trial attorney joked that 

I must have been extremely busy the previous day, celebrating all of my clients’ birthdays,” Jeff 

remembers.  

The application’s requirement of relevant dates does not account for cultural differences 

like the ones Jeff describes. The 12-page I-589 Application for Asylum provides applicants with 

48 spaces to “provide specific dates” about “each event or action described,” such as the dates of 

the persecution they faced, help they sought, and their arrival in the U.S. In October 2018, USCIS 

changed the language on its website to read that it would not accept any applications “if you leave 

any fields blank” (USCIS, 2019b). The following month, the American Immigration Lawyers 

Association reported that rejections “due to claimed incompleteness” of the I-589 form were 

growing becoming frequent (American Immigration Lawyers Association, 2019). The Guardian 

reported on several such examples, like one in which an application was refused because it did not 

include a passport expiration date; like many asylum seekers, this particular applicant did not have 

a passport and thus no expiration date to report (Davis, 2019). This kind of bureaucratic insistence 

on dates that some applicants are unable to provide threatens the chances of protection for some 

viable candidates. Their applications must be complete when submitted, but recording any date that 

is later found not to be exact carries the real danger of jeopardizing their case. Compounded by the 

idea that traumatized individuals may have an even more difficult time remembering dates than 

others, the static application leaves asylum seekers with few choices.  

The potential impact of trauma, highly personalized, is an especially intractable problem in 

this aspect of the current asylum system. The varied and unpredictable effects of traumatic 

experience on autobiographical memory are well-documented, and may include memory 

disorganization that can lead to difficulty encoding and organizing a narrative and an emphasis on 

emotional rather than more tangible details in recounting an event (Bremner & Marmar, 1998; 

Crespo & Fernández-Lansac, 2016; Herlihy & Turner, 2007). Hellawell and Brewin’s (2004) 

salient work shows that memories of traumatic events may be available only as perceptual 

snapshots—flashes of partial but poignant sensory recollection—that are involuntarily triggered 

rather than remembered via the kind of voluntary recall that one must attempt during the asylum 

process. Graham et al. (2014) observed that asylum seekers’ memories were “overgeneral,” that is, 

less specific when compared to those of someone without post-traumatic stress symptoms. Trauma 

can also lead to memory distortion, affecting the accuracy of an individual’s memory as both the 

effort of intentionally remembering the traumatic event—of the kind repeatedly required by the 

legal asylum process—and the incursion of unintentional, intrusive traumatic memories can lead 

people to “inadvertently generate additional imagery relating to those traces that fits with the 

experienced event,” adding the content of memories of other events or even of media 

representations of similar events (Strange & Takarangi, 2015). 
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In March 2019, I arrived at Bellevue Hospital to meet Dr. Hawthorne “Hawk” Smith, the 

Director of the Program for Survivors of Torture (PSOT). PSOT is renowned for providing what 

Hawk calls a “resilience-based, strengths-based approach” to comprehensive mental health care 

for people who have been forcibly displaced from their homes and offering clients psychological 

evaluations that are regularly used as evidence in immigration court. The traumas PSOT’s asylum 

seeking clients report having experienced are broad and bleak: around 70% have been physically 

beaten, 60% made to witness the murder or torture of others, 25% sexually assaulted or raped, 20% 

deprived of food and/or water, suspended in painful positions, or made to withstand mock 

executions and death threats (Bellevue/NYU PSOT, 2019). 

Hawk explained to me how such experiences can affect a person’s ability to accurately 

recall their past in a chronological fashion during the legal asylum process: “if we look at our brain 

as a library and our memories as books, under normal circumstances, the books are organized, 

codified, placed in a structured way, an organized way…but when someone is in a situation of 

extreme stress, extreme trauma…those books sort of get placed haphazardly—by the time someone 

is asked, ‘So what happened on that day in September?’ and they go to look for that book, the book 

is not there.” Hawk’s metaphor illustrates what trauma research has long reported: traumatic 

experiences inhibit individuals’ abilities to recall and narrate with chronological specificity the 

details of their lives (see Graham et al., 2014; Johnsen & Asbjørnsen, 2009; Samuelson, 2011). 

Although asylum officers are trained to look for inconsistencies in applicants’ testimony, 

Hawk points out that gaps in memory and “a little bit of inconsistency—it actually is not something 

that signals that the person… loses their credibility. In some ways, that is more consistent to 

someone who’s actually been traumatized and trying to hold it together.” In other words, traumatic 

experiences may cause the exact kind of lapses in memory and contradictions that signal dishonesty 

in other contexts, illuminating a crucial challenge for traumatized asylum applicants.  

Aisha, who successfully petitioned for asylum after coming to the U.S. from Gambia, 

remembers from her legal experience just how unpredictable memory is. She told me, “Sometimes, 

you go through certain things, you are traumatized, you forget when they ask you. You can 

remember something but somebody else comes and starts asking you, you can forget. It happens 

because of trauma.” The reality Aisha describes is further complicated by the unpredictability of 

the asylum process’ duration. Whereas some recent asylum seekers have been rushed into credible 

fear interviews only hours after they arrive in the United States giving them too little time to 

prepare, others I spoke with have been made to wait years for their interview, during which time 

they must cling to painful memories so that they will be able to describe them in exacting detail 

when their time finally comes. Aisha emphasized that the ability to remember is not always 

consistent, and may fluctuate depending on the context: “Sometimes it happens…maybe if I talk 

to you today, you might not remember something but if I reach you, maybe, another time, you can 

remember.” Existing work in the psychology of memory and its relation to trauma corroborates 

Aisha’s experience (Giosan et al, 2009; Ratini, 2019; Wyshak, 2009). Unfortunately, because each 

asylum seeker receives just one credible fear interview, the asylum system cannot account for the 

variability of memory’s accessibility in any given moment. 

Amadeo, who fled Peru, was one of Hawk’s clients at PSOT and remembers poignantly the 

difficulty of trying to remember and write down the details of the painful experiences he had 

worked to forget. The process took a toll. He told me, “Emotionally, I was a wreck back then, I 

guess. But the process itself was long. It wasn’t easy. I think that the hardest part was…they asked 

me to write my story of how my life was back in Peru. It took me, like, a month to remember 

everything. Because I think back then, I [tried] to erase many memories, many bad memories that 

I had, and when I brought them back, I wasn’t feeling well.” PSOT worked with Amadeo to help 
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him understand how to frame his story in a way that would most clearly align with the eligibility 

requirements for asylum. Amadeo’s experiences of persecution were on account of his belonging 

to a particular social group—one of the five protected grounds—and the pain he experienced when 

reconstructing his memories in narrative form lifted when he was granted asylum and finally felt 

that he could leave his past behind. 

Martha explained to me how applicants’ uncertainty about which aspects of their experience 

to engage and avoid threatens their ability to construct a chronological narrative: “Part of the 

problem is, if people don’t know what the requirements are, they’re frightened. They know what 

they went through [but] they don’t know what’s important and what’s not,” Martha explained, 

sometimes causing the applicants to jump forward and backward in time as they narrate their lives. 

“Depending on their culture,” Martha told me, asylum seekers may not realize that “I don’t need 

your grandfather’s history. I don’t need to know what they’re doing to your people. I need to know 

what they did to you, and who did it, and why.” For applicants who see themselves less as 

individuals and more as members of a family and community group, explaining the full extent of 

their experience in a chronological fashion would require contextualization that the asylum process 

simply does not have the capacity to permit.  

 

Making the Familiar Strange: Dislocating Culturally-Bound Experience through Narrative 

 

Mary endured almost daily physical and sexual abuse from her husband in Nigeria. 

Recounting her experiences to me, she shrugged and explained, “I got married and I was told that 

the man has a higher hand. Whatever he says is final.” Because of the cultural normalization of 

male dominance and abuse, Mary had a hard time finding support. Even the local police to whom 

on several occasions she reported her injuries, including broken bones, saw her struggle as a 

“family matter” and believed “[y]ou don’t need to bother husband and wife.” For years, she hid 

small amounts of money until she had finally saved enough to sneak to the airport with her children 

and fly to the United States. When she arrived, the immigration officer she encountered asked her 

why she hadn’t left her husband earlier. “I told him that I didn’t know any better, I didn’t know 

what to do. First of all, I didn’t even know I was being molested. I didn’t even know I was going 

through it back then. I thought it was a normal thing because of what we’re told.” Mary’s story 

points to a serious challenge facing asylum applicants: local cultural norms may affect the ways 

applicants both understand and narrate their experiences in ways that threaten to have minor to 

significant negative impacts on the outcomes of their legal cases.  

In some cases, human rights violations and other persecutorial practices become so 

normalized and naturalized that applicants may not mention them when they apply for asylum, 

even if these parts of their experience would be the most likely details to lead them to an approved 

case. For example, after the successful outcome of her own case, Aisha, who speaks six languages 

fluently, began working as an interpreter for asylum cases involving other African women, many 

of whom who have experienced female genital mutilation, or FGM. Aisha told me,  

 

Depending on some stories, like the FGM, like you see [women] remorseful 

to bring it out, because some of them feel like the FGM sometimes, they 

preach that it’s sacred, you don’t have to tell other people about it, 

[especially] people that did not go through the process. So, sometimes 

people, they still have that [idea] in them, so they kind of hold back a little 

bit.  
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While talking to a stranger about gruesome physical violence that one has encountered 

because of one’s biological sex is a daunting hurtle on the way to protection, it is imperative to the 

asylum process that survivors of FGM overcome the belief in the practice’s cultural “sacrality” and 

describe it instead as a form of torture. Existing research has shown that such internalization is 

common in cases of abuse, even when the abused party would not tolerate the same behavior 

directed toward a hypothetical other (Acevedo, 2008; Hlavka, 2014). As Aisha articulated 

succinctly, this is especially true of applicants whose persecution was longstanding: “Because this 

is what you survived all your life, you tend to even think it’s normal.”  

When the persecution that individuals face begins to feel natural rather than unusual, it can 

take a good bit of work for an individual to defamiliarize what happened to them so that they can 

talk about it plainly. Amelia Wilson, a staff attorney at the Immigrants’ Rights Clinic at Columbia 

University, told me she has encountered several cases of persecution that had come to seem so 

normal to her clients that it was difficult for her to convince them of the necessity of talking about 

these events during their asylum process. In one recent case, Amelia represented a young woman 

who was raped by her father at a young age and later physically and sexually abused by her 

husband. But when Amelia quizzed the client with some questions that were likely to be asked 

during her asylum hearing—“What’s the worst thing that ever happened to you?” and “Have you 

ever suffered harm in the past?”—her client did not even mention this abuse. Instead, she would 

answer by talking about the hardship that a miscarriage had caused her. “It was so heartbreaking,” 

Amelia told me. “She would identify other things that weren’t that she was beaten mercilessly by 

her husband on a daily basis, or that her father had raped her.” Although Amelia did eventually 

convince her client of the necessity of communicating these realities during her hearing, it pains 

her to think about the many survivors who keep such experiences quiet. “I think a lot of the women 

who have suffered DV [domestic violence] at the hands of their husbands, they haven’t seen it 

themselves as persecution,” she shared. “It’s so normalized in certain cultures that men would beat 

their wives…They’ve internalized their own subjugation.”  

The internalization of persecution is not limited to survivors of domestic violence, though 

it is perhaps most well documented in this population (Wood, 2001). Amelia has also represented 

several applicants who applied for asylum on the basis of persecution they experienced as a result 

of social attitudes toward their homosexuality. In one such current case, she explained, the client 

“talks about [their] own sexuality in a way that is shameful, [which] has acted adversely to their 

credibility because they use terminology that we don’t use to talk about them, that makes it sound 

like they’re even homophobic.” Amelia remembers another client who always referred to himself 

as “a gay.”  

 

He won’t say, “I’m gay.” He’s like, “I’m a gay,” or say, “Well, I am a 

faggot.” He’ll use derogatory terminology, but not in an empowering way 

like he’s reclaiming the word, but in a way like he’s just a person who is 

not worthy of fair treatment. He’ll justify things that have happened to him 

because of his sexual orientation.  

 

Having internalized prejudiced thoughts toward particular groups may lead asylum 

applicants to unintentionally undermine their own cases through the way they communicate about 

their identity.  

This can present a particular problem for asylum applicants when their practices of secrecy 

or internalized homophobia mean that they present themselves in ways that aren’t perceived by 

representatives of the government as legibly LGBT. Some applicants react to this pressure by 
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behaving in artificial ways based on stereotypes of sexual minorities (Heller, 2009). In a process 

so contingent on determinations of credibility, this can be a dangerous strategy. Indeed, some 

asylum processes revolve less around whether an LGBT applicant might have a credible fear of 

persecution than whether or not they actually are part of a sexual minority; even if they are believed, 

applicants who do not read as obviously LGBT to the asylum officer or immigration judge may be 

encouraged to simply continue hiding their sexuality in their nation of origin to avoid persecution 

(Carillo, 2010; Millbank, 2010). Further, as Carrillo (2010) has shown, beginning in the early 1990s 

“[t]he need to legally establish the immutability of homosexuality”—to have it be recognized by 

U.S. immigration officials as a fixed characteristic rather than a practice that applicants could be 

expected to change in order to remain safely in their nations of origin—recommended the adoption 

of an essentialist, biological understanding of sexuality that further obscures any cultural influences 

over an LGBT applicant’s actions and presentation (p. 446). These cases risk failing to draw 

sufficient attention to the ways individuals were persecuted on the basis of their membership in a 

particular social group. While a savvy attorney may be able to overcome this hurdle with clients 

by practicing with them ways of talking about their experiences of persecution, clients without 

representation may never get the chance. 

Existing trauma research complicates explanations about why an asylum seeker may 

verbally downplay the harms they experienced by showing how memory changes over time in 

response to both the context in which one is asked to recall an event and the status of one’s recovery 

from trauma. This work shows that rather than existing in individuals as static realities, “memories 

are continually reconstructed in accord with previous knowledge and experiences, attitudes, belief 

systems, and the conditions and context at the time of recall” (Dekel & Bonanno, 2013, p. 27). 

Individuals experiencing symptoms of PTSD when they recount a memory tend to recall more 

trauma than when they are not experiencing symptoms (Engelhard et al., 2008). Likewise, 

individuals whose experience of trauma leads to worse mental health outcomes become more 

accurate narrators of a traumatic event over time, while individuals who recover more readily 

modify their original narratives to be more benign, matching their progressive recovery (Dekel & 

Bonanno, 2013). It is clear how these cognitive realities may work against applicants within the 

U.S. asylum process and in international asylum processes—if an applicant’s mental recovery from 

traumatic events is inversely correlated to their ability to describe the severity of the persecution 

they faced, their resilience may ironically imperil the chances of a positive determination of 

credibility. 

Even when applicants are able and willing to describe the hardships they face, cross-cultural 

differences in the language they use to describe those hardships may inhibit their case. Jeff Chase, 

who after his time as an immigration attorney became an immigration judge, described this 

phenomenon to me clearly:  

 

It’s really important for the asylum seeker to realize that things that are 

commonly understood by them—that they might not feel they need to 

explain when talking to a member of their own family or a neighbor—when 

they talk to the credible fear asylum officer or immigration judge, [they] 

have to act like this person doesn’t know anything about where I come and 

how things operate there. So, if they’re going to say that, for example, their 

domestic partner was abusive to them or the gang was extorting money 

from them, they should really make sure to paint the full picture of how 

things operate there.  
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This problem is not unique to the United States; Maryns (2017) highlights how language 

itself holds meaning that might be locally bound rather than interculturally transferable. Her work 

shows how Belgium asylum interviews privilege common and local uses of English over 

international variants of the language in ways that fail to meet the communicative needs of 

incoming asylum seekers as they narrate their pasts. Uprooting the normalcy of some culturally-

bound terms, Judge Chase suggests, can help to address this problem and bolster one’s case; 

however, for the reasons the narrators in this project have already described, painting a “full 

picture” as he recommends is difficult. Lived experiences that seem implausible within an 

immigration judge’s cultural framework may be particularly difficult for asylum seekers to prove, 

even if those experiences are commonplace and unremarkable in the asylum seeker’s former social 

context. This reality confirms and underscores Smith-Khan’s (2017) assertion that asylum 

narratives are not authored by asylum seekers alone; they are co-constructed by the interviewing 

officer who both directs the conversations and overlays their own cultural understanding onto the 

applicants’ words. Considering that Smith-Khan’s perspective is from the Australian asylum 

process, Maryns’ is from Belgium, and Judge Chase’s reflections are about the U.S. asylum system, 

makes clear that this communicative challenge is endemic to international asylum processes that 

span continents rather than specific to one particular national context.   

Moreover, an asylum applicant and an agent of the government may operate on differing 

definitions for words that describe social realities. The burden to ensure clear interpretation of such 

words falls to the asylum seeker, who may be unaware that a discrepancy even exists. Judge Chase 

offered an illustrative example: “Someone coming from a small-town American viewpoint hears 

the word ‘gang,’ and they might think of some teenagers that hang out on a corner that bother 

people walking by.” Many cases he heard during his time on the bench involved highly organized 

and dangerous groups such as MS-13 and Mara 18 that act, he explained, “as de facto governments 

in the areas that they live. They’re controlling basically armies where they’re having billions of 

dollars in cash flow from drug sales and extortion, where their reach is international, where they’re 

carrying out functions that would normally be associated with governments.” In the case of 

attempting to find relief from persecution of a gang that matches this description, an asylum seeker 

would need not only to recognize a likely difference in the way gangs are defined in these contexts, 

but also clearly and convincingly demonstrate the gang’s scope and threat.  

Much as government recommendations for dealing with asylum seekers from different 

backgrounds may seek to standardize interactions between asylum officers or immigration judges 

and asylum seekers, it is down to the individual governmental representative to reach their own 

conclusions about credibility and deservingness. One metric for the randomness with which these 

assessments are made is the wide disparity in outcomes from one immigration court—or one 

immigration judge—to another. From fiscal years 2014 to 2019, of the five immigration courts that 

handled almost 50% of asylum cases, denial rates ranged from 26% (New York) to almost 92% 

(Houston). Over that same period, two immigration judges denied 100% of the cases they ruled on, 

while ten others denied fewer than 10% (TRAC Reports, 2020). 

Because every case hinges on immigration judges’ interpretation of applicants’ narratives 

of their experiences and the relationship of those experiences to immigration law, the U.S. State 

Department provides country condition reports for use by officers and judges trying to paint the 

bigger picture of life in any given country (U.S. Department of State, 2019). While the State 

Department assures users that these reports are diligently researched and their contents approved 

by a number of area experts, Amnesty International (Demant, 2018) has charged that the reports in 

recent years have in fact been altered by a “unprecedented and alarming level of politicized editing 

by the Trump administration that undermines the credibility of the reports.” Likewise, Human 
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Rights Watch (Gramer, 2018) accused the 2017 reports of containing “massive omissions” that 

threaten to undermine the perceived credibility of asylum applicants. Of course, even the most 

well-intentioned and thoroughly researched country condition reports cannot account for the 

experiences of every citizen; applicants whose experiences of persecution fall outside the norm for 

a given country may have an even more difficult time proving their case (see Akin, 2017). 

Sometimes even mundane and barely perceptible differences in culturally-bound ways of 

describing a memory directly affect a case. These differences are supported by research in cognitive 

neuroscience; everything from the age of a person’s earliest memory to the emphasis a memory 

puts on the self or the community to the specificity and detailedness of autobiographical memories 

has been shown to vary from culture to culture (Nelson, 2010; Wang, 2001, 2016). Elizabeta 

pointed out that even something as banal as differences in the way distances are measured from 

one culture to the next can cause misunderstandings in an asylum case. She remembers that in the 

first asylum case she ever represented, there was a “misunderstanding of distance based on the fact 

that that individual is from a country who uses the metric system,” she remembers. Although such 

a difference seems minor compared to the earlier illustrations in this section, Elizabeta pointed out 

that because officers and judges are trained to look for even minor discrepancies in narratives as 

signals of the possibility of fraud, even a small culturally-rooted misunderstanding might have a 

big impact. “There are so many little things that could be a critical fact that if you don’t have [an] 

advocate next to you, [who is] taking notes, monitoring, making sure, going through the testimony, 

going through the facts, aligning all those things,” she told me. Cultural norms big and small 

permeate asylum cases in ways both visible and invisible. 

 

Conclusions 

 

Asylum is in a state of crisis, underlining the need for a better understanding of how asylum 

seekers’ communication styles, narrative ability, and culturally-bound behaviors during their legal 

process may advance or threaten the potential for a successful outcome. The problems that result 

from the presence of differing cultural norms in the asylum process have no easy solution. These 

pressures mounted as the former Trump administration used the COVID-19 pandemic as a lever to 

instate even stricter asylum policies, summarily turning arrivals at the southern border back to 

Mexico while continuing to hold asylum seekers in detention centers—congregate settings in which 

the risk of spreading the virus is highest.  

Even in the midst of the current dire climate, there are many attorneys, asylum 

psychologists, immigration officers, and judges who believe in the universal human right to seek 

asylum and have demonstrated creative adaptability and compassion toward asylum seekers. In her 

experiences accompanying clients to court to provide psychological evaluations, Dr. Akinsulure-

Smith recalls instances where judges recognized how difficult verbal testimony would likely be in 

a particular case, and chose mercifully not to require the applicant to recount the graphic details in 

the courtroom. She told me, “I’ve been with people who’ve had really empathetic judges who’ve 

said, ‘You know what? I’ve read the affidavit. I read this woman’s statement, she went through all 

these rapes. We don’t need to go through the details, let’s just move along.’” Sparing the applicant 

from retelling the painful details of her story after she had already recounted it multiple times for 

her attorney and the pro-bono psychiatrist attending her case, this judge chose to prioritize her 

written testimony instead, demonstrating one means through which judges may sometimes be able 

to make use of different mediums of communication to mitigate the trauma of the asylum process. 

The current U.S. political climate weighs heavily on those working in support of the human 

rights of asylum seekers. Martha retired from her post as an asylum officer one year after Donald 

Trump took office as President. “I’d still be there if we had a different administration,” she told 
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me. “It just got too much. I can’t deal with him, separating families and throwing children in the 

cages. … I just felt beaten down by it. I think what the current administration is doing to these 

people is criminal.” Judge Chase retired in May 2017, and regularly speaks with other judges who 

are still on the bench. He shared that some have told him, “You have no idea how bad things are. 

You can’t even imagine. Whatever you can imagine, it’s 100 times worse.” The year he retired, 

Judge Chase founded The Roundtable of Former Immigration Judges, a group that has been 

outspoken about the harmful effects of the unprecedented attacks against the right to seek asylum 

the Trump administration has made, including limiting the types of claims eligible for asylum and 

requiring judges to process cases in less time than is necessary to give fair consideration to a case. 

Newly-retired judges regularly reach out to Chase’s group wanting to join. “The second they retire, 

I get to hear from them, and so many of them just come out so angry,” he explained. In an article 

reporting on the unusual number of immigration judges who retired early under Trump, Aleaziz 

(2019) details the policy changes that have undermined judges’ prior sense of authority to fairly 

judge asylum cases; many now feel like “cogs in a deportation machine, as opposed to neutral 

arbiters given time to thoughtfully analyze the merits of each case,” Aleaziz reports. When the 

individuals who are determined to uphold the universal right to asylum are driven from the job by 

policies they feel they cannot ethically uphold, more room opens up for governmental asylum 

personnel who do not question the threat to human rights the current system invites. 

In this work, I have shown how the parameters required by the asylum application and 

interview/hearing process do not account for culturally specific ways of remembering and 

storytelling, and how discrepancies in definitions and the cultural normalization and internalization 

of persecution leads asylum applicants to communicate in ways that may threaten their cases. 

Asylum seekers must navigate a series of perpetual communicative double binds. The stylistic and 

rhetorical confines of the communicate interactions that stand between an applicant and protection 

from persecution leaves applicants at a remarkable disadvantage from the start; the current legal 

system exacerbates rather than mitigates these communicative challenges. Applicants are required 

to conform to descriptive and persuasive narrative conventions, and the goalposts move every time 

they have to communicate with a new individual agent of the US government. The extent to which 

this is true can only be determined by listening to those who have endured it. The narrators in this 

project illuminate the unique and unnerving result of the interaction of trauma with the 

communicative tenets of the U.S. asylum process. By drawing to the fore insights of the individuals 

who have been in the room when asylum decisions are rendered, this project suggests that the 

United States’ responsibility to process asylum seekers ethically and fairly requires greater 

attention to the role that communication and culture play in the search for legal protection. 
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Abstract

Background

The U.S. immigration system mandates that persons seeking asylum prove their persecu-

tion claim is credible and their fear of returning home is well-founded. However, this

population represents a highly trauma-exposed group, with neuropsychiatric symptoms

consequent to prior torture or maltreatment that may interfere with cognitive function and

their ability to recall their trauma. These memory lapses may be incorrectly perceived by

asylum adjudicators as indicators of dishonesty and jeopardize the person’s credibility and

asylum claim. Our retrospective mixed methods study seeks to present associations

between trauma and memory loss in a sample of persons seeking asylum to the U.S. and

describe how memory impairments manifest in this trauma-exposed population.

Methods

We randomly selected 200 medico-legal affidavits from 1346 affidavits collected in the past

30 years, as part of the Physicians for Human Rights Asylum Network connecting clinicians

with legal providers for medical and/or psychiatric affidavits of U.S. asylum seekers and per-

sons seeking other forms of humanitarian relief (hereafter, “asylum seekers”). Data was

extracted from these affidavits using a coding manual informed by the Istanbul Protocol, the

global standard for torture documentation. Seven affidavits were excluded due to missing

age. We used multiple logistic regression to assess the association of memory loss with

neuropsychiatric diagnoses: head trauma, post-traumatic stress disorder (PTSD), and

depression. We supplemented these findings with a qualitative content analysis of the affi-

davits documenting memory loss. Memory loss presented among the asylum seekers’ affi-

davits in several ways: memory gaps of the traumatic event; challenges with presenting a
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clear chronology of the trauma, avoidance of traumatic memories, and persistent short-term

memory loss interfering with daily activity.

Results

A majority of the sample received a neuropsychiatric diagnosis: 69% (n = 132) of asylum-

seekers received a diagnosis of PTSD and 55% (n = 106) of depression. Head trauma was

reported among 30% (n = 58) of affidavits. Further, 68% (n = 131) reported being subject to

physical violence and 20% (n = 39) were documented as being at risk of suicide. Memory

loss was documented among 21% (n = 40) asylum-seekers. In adjusted models, both PTSD

and depression, but not head trauma, were associated with memory loss (p<0.05).

Conclusion

Stakeholders in the asylum process, spanning the medical, legal and immigration enforce-

ment sectors, must be aware of the interplay of trauma and memory loss and how they

might impact immigration proceedings for this vulnerable population.

Introduction

The number of asylum seekers in the United States (U.S.) has risen significantly in recent years

[1]. The greatest increase in applicants has been from Central America’s northern triangle

countries of El Salvador, Guatemala and Honduras [2]. In the U.S. asylum system, an applicant

must establish that they (1) fear persecution in their home country and (2) that they would be

persecuted based on one of five protected grounds: race, religion, nationality, political opinion,

or another particular social group [3]. While immigration judges and asylum officers (asylum

adjudicators) can consider various forms of evidence to establish if the applicant meets these

criteria, applicants’ testimonies are often the only direct evidence to corroborate their claims

of torture, ill-treatment, or fear of persecution should they be forced to return to their home

countries [4, 5]. Physical and documentary evidence such as pictures of initial injuries or hos-

pital records are often not available or lack sufficient quality [6]. This process is similar for

individuals seeking other forms of humanitarian relief besides asylum, such as a U visa (a visa

category set aside for victims of a serious crime), a T visa (awarded to survivors of human traf-

ficking), and Violence Against Women Act (VAWA) petitions, among others. For simplicity,

we refer to these collectively as asylum in this paper.

Given the lack of corroborating documentation, a formal attempt to ascertain the truthful-

ness of the applicant’s account, known as a credibility assessment, plays a central role in deter-

mining whether asylum adjudicators will grant asylum. Asylum adjudicators routinely aim to

identify any inconsistency, lack of detail, unresponsiveness, and questionable demeanor that

suggest dishonesty in the asylum process [5]. Medico-legal affidavits conducted by health pro-

fessionals, documenting physical or psychological sequelae of persecution can be used as one

component of credibility assessments [7].

There are no standardized procedures to perform this assessment or to understand the root

causes of failures to present a linear and consistent history in the U.S. immigration system [4,

5, 8, 9]. The Real ID Act 1, passed in 2005, allows for greater individual interpretation from

judges. It permits them to make determinations based on minor inconsistencies and inaccura-

cies, regardless of whether the mistake "goes to the heart of the applicant’s claim,” [9, 10]. The
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asylum seeker’s recollection and report of their traumatic experience is therefore central both

to the asylum claim itself [9] and the determination of their credibility.

Existing studies [4, 11–13] have confirmed that narratives describing trauma are commonly

fragmented and based on sensorial impressions like snapshots of images, sensations, smells or

emotional states experienced by the survivors, that lack contextual information, such as date,

time or frequency. A study performed with Kosovan and Bosnian refugees [14] found that dis-

crepancies between statements given by the same refugee were common.

While previous studies have established the association between trauma and memory loss

[15, 16], the prevalence of these issues among asylum applicants in the U.S. is not well-charac-

terized [17]. Memory disturbances are part of the diagnostic criteria for post-traumatic stress

disorder (PTSD) [18] and are also features of the clinical picture of depression, anxiety, and

head trauma [19, 20]. This study aims to address this gap by 1) reviewing medico-legal affida-

vits among a cohort of U.S. asylum seekers who underwent psychological and/or medical eval-

uation via the Physicians for Human Rights (PHR) Asylum program and 2) describing how

memory complaints manifest in this cohort of trauma-exposed persons.

Methods

Study context

For over 30 years, PHR has trained physicians, psychologists, social workers and other clini-

cians to complete medico-legal affidavits of those seeking asylum based on the Office of the

High Commissioner for Human Rights’ Manual on the Effective Investigation and Documen-

tation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the

"Istanbul Protocol") [21]. PHR’s more than 1,700 clinician network members evaluate signs of

torture and other trauma, document their findings and assessments in these affidavits, and

offer testimony in immigration hearings. PHR has maintained a database of many of these

medico-legal affidavits from which we randomly selected cases for this retrospective, mixed

quantitative and qualitative study. All affidavits were de-identified to the research team.

Sampling strategy

We selected 200 medico-legal affidavits out of 1346 (15%), collected from 1987 to 2017 using a

random number generator to select cases. Sample size calculations were based on an initial

review of a small sample of affidavits to balance identifying a valuable number of relevant affi-

davits with feasibility for an exploratory research project. The sample in this study was repre-

sents a purposeful random sample rather than a probability random sample, therefore not

representing a representative sample [22]. We included affidavits that included: (1) either

physical, psychological evaluations or both, (2) conducted by all types of clinicians (behavioral

health, medical of any specialty), (3) both adults and children. If the number selected did not

correspond with an affidavit number in the database, another number was generated. If the

affidavit selected was determined not to be related to an asylum evaluation, another case was

selected using the random number generator. This occurred because not all affidavits in the

database asylum evaluations (e.g. some are evaluations to support release of a person from

immigration detention or related to other forms of immigration applications).

Data extraction

A coding manual was created by the senior author with extensive asylum affidavit experience

(RH), informed by the Istanbul Protocol and adapted from a previous coding manual used by

Physicians for Human Rights [23]. Broadly, these pertain to the following categories:
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demographic characteristics, case information, narrative data as recorded by the evaluating cli-

nician, symptomatic and diagnostic data assessed by the clinician, presence of memory symp-

toms assessed clinically by the clinician, and clinician data (Table 1). The coding manual

evolved in an iterative fashion after a small pilot test with a few affidavits were completed to

ensure that all coded elements of the manual can be populated, and the codes were appropriate

and adequate.

A research assistant read each affidavit and extracted information using the coding manual.

A second research assistant reviewed and checked for accuracy. Prior to data extraction, the

research assistants received training, which included a careful review of the variables in the

coding manual. A second researcher (MV) then reviewed the coding and checked the extrac-

tion of data for accuracy. Any discrepancies in coding were reviewed jointly and discussed to

clarify any issues.

Statistical analysis

We used descriptive statistics to summarize the demographic data to describe the relationship

between demographic variables, case-specific variables, and the memory deficits observed by

the clinicians. Due to missing or redacted information about age, the cases included in the

final analysis were less than the initial 200 (n = 193). We used multivariate logistic regression

to assess the association between memory loss and (1) head trauma, (2) PTSD, and (3) depres-

sion. These neuropsychiatric disorders were chosen for the analysis because they were the

most prevalent in the randomly selected affidavits. Given moderate correlation between PTSD

and depression, we analyzed the associations between these diagnoses and memory loss in

independent models. The other psychiatric diagnoses in the cohort included anxiety, adjust-

ment disorder, somatization disorder, and bipolar disorder, but these were not included in

the final analyses due to small numbers. We analyzed the data using Stata/SE15.1. Data was

reviewed and analyzed between April and May 2020.

Qualitative analysis

We conducted a directed content analysis of the 40 affidavits that mentioned memory loss to

understand the context of how memory loss is discussed in these affidavits and the diverse

ways memory loss manifested [24]. With a directed approach, analysis starts with a theory or

relevant research findings as guidance for initial codes and researchers allow for themes to

emerge from the data using inductive reasoning [24]. KH read each affidavit referring to mem-

ory loss and identified common codes, informed by prior literature about the impact of trauma

on memory recall [25]. The codes were revised in an iterative fashion, resulting in a coding

Table 1. Coding manual codes.

Demographic characteristics Sex; age, country of birth, country seeking asylum from, case year

Case information Affidavit type (medical, psychiatric, or gynecologic); protected status

and vulnerability factors; case outcome

Testimonial data as recorded by the

clinician

Reason for fleeing; type of violence; frequency and duration of violence;

head trauma (defined as any blunt force trauma or hit to the head)

Symptomatic and Diagnostic Data as

assessed by the clinician

Mental health diagnoses (i.e. as written by the clinician); neurologic

diagnoses; consistency of trauma and sequelae

Presence of Memory Symptoms Symptoms of memory loss (defined as any explicit mention of memory

loss, difficulty remembering details or other descriptions of memory

problems)

Clinician data Specialty and training/education level of the evaluating clinician

https://doi.org/10.1371/journal.pone.0247033.t001
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scheme with four categories. Theme saturation was achieved as new codes became increasingly

redundant, which occurred after analysis of five affidavits. A second investigator (AS) reviewed

this qualitative coding and themes were re-organized until consensus was reached.

Ethics

This study was reviewed and exempted by the University of California, Berkeley’s Institutional

Review Board and by Physicians for Human Rights Ethics Review Board.

Results

The asylum applicants in this cohort (n = 193) were predominantly adult (92%, n = 178

persons > 18 years of age) and women (54%, n = 104). The asylum applicants’ ages ranged

from 7 to 75 years old. They represented 90 different countries, with 13% from Guatemala

(n = 24), 8% from Honduras (n = 15), and 6% from El Salvador (n = 11). There were nine or

fewer applicants from any other country. The majority of affidavits (78%, n = 150) involved

psychological assessments. The sociodemographic and clinical characteristics of the sample

included in the final regression models are described in Table 2 (total n = 193).

In bivariate analysis, more women had memory loss than men (p<0.05) and individuals

with a diagnosis of PTSD and depression had more memory loss than those who did not

(p<0.05 and p<0.005, respectively). Given moderate correlation between PTSD and depres-

sion diagnoses (Pearson’s coefficient = 0.4), we conducted independent analyses assessing the

association between PTSD and depression and memory loss (Model 1 and Model 2, respec-

tively, Table 3), adjusting for age, gender, and head trauma. Individuals with a diagnosis of

depression or PTSD had approximately three-fold higher odds of having memory issues than

individuals without those diagnoses.

Qualitative analysis

Memory loss was discussed by the clinicians, describing asylum seekers’ experiences in the fol-

lowing four ways: (1) memory gaps of the traumatic event; (2) difficulty establishing a timeline

of the trauma experience; (3) memory loss as a strategy used for avoidant coping; and (4) per-

sistent short-term memory loss interfering with daily activity. These experiences are described

below using illustrative quotations presented to illustrate the range and complexity of the asy-

lum seeker’s voices.

Memory gaps of the traumatic event

Description of memory loss ranged from complete memory loss of the traumatic event to

memory gaps or incomplete memories of the traumatic and peri-traumatic events. In the case

of a 36-year-old female from Myanmar: “As she was hooded, her memories were disconnected.

She was injured but was not certain what was used.” In another case involving a 75-year-old

male from Chile, “He reports that there were times when in the middle of relating his story he

could suddenly not recall events or details of the torture. Sometimes it would just be small

pieces of the events.”

Clinicians conducting the assessments described significant gaps in memory spanning vari-

ous forms of violence, including sexual and physical trauma: “Mr. X recalls seeing blood at his

right foot but was unaware of how he was injured” (15-year-old male, Honduras).

Some clinicians specifically reported dissociative amnesia, a disruption or discontinuation

of memory associated with stressful and traumatic events, as the underlying mechanism for

these memory gaps; one clinician evaluating a 35-year-old woman from Ethiopia observed she
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Table 2. Social demographic characteristics of sub-sample, N = 193.

Total (n = 193) Individuals with Memory loss (n = 40) Individuals without memory loss (n = 153)

Age (mean, SD) 32.5 (12.4) 33.8 (16.3) 32.2 (11.2)

Gender

Female (N, %) 104 (53.9) 22 (55.0) 82 (53.6)�

Basis of Claim (N, %)

Membership in a group 32 (16.6) 9 (22.5) 23 (15.0)

Political 30 (15.6) 3 (7.5) 27 (17.8)

Nationality 26 (13.5) 8 (20.0) 18 (11.8)

Religion 21 (11) 1 (2.5) 20 (13.0)

LGBTQI 16 (8.3) 3 (7.5) 12 (8.5)

Type of violence reported (N, %)

Threats of violence 127 (67.2) 32 (80.0) 95 (63.8)

Pushed/ punched/ kicked/ slapped 119 (63.0) 25 (64.1) 94 (62.7)

Hit with weapon 96 (50.8) 16 (41.0) 80 (53.3)

Witness of violence against others 75 (39.3) 21 (52.5) 54 (35.8)

Verbal abuse 87 (45.8) 21 (52.5) 66 (44.0)

Kidnapped 72 (38.1) 19 (48.7) 53 (35.3)

Rape 51 (27.0) 10 (25.6) 41 (27.3)

Sexual Harassment 41 (21.6) 6 (15.4) 35 (23.2)

Neglect 28 (14.7) 9 (23.1) 19 (12.6)

Burned 15 (8.0) 1 (2.6) 14 (9.4)

Cut/ Stabbed 26 (13.8) 3 (7.7) 23 (15.3)

Shot 12 (6.4) 3 (7.7) 9 (6.0)

Female genital mutilation/cutting 15 (8.0) 4 (10.5) 11 (7.4)

Dragged 16 (8.5) 2 (5.1) 14 (9.3)

Threats forced conscription 12 (6.3) 2 (5.0) 10 (6.6)

Forced Sterilization 2 (1.0) 0 (0.0) 2 (1.3)

Neuropsychiatric Diagnosis (not mutually exclusive) (N, %)

PTSD 132 (68.4) 33 (82.5) 99 (64.7)�

Depression 106 (54.9) 30 (75.0) 76 (49.7)��

Head Trauma 58 (30.1) 11 (27.5) 47 (30.7)

� Significant at <0.05

��Significant at <0.005

https://doi.org/10.1371/journal.pone.0247033.t002

Table 3. Neuropsychiatric associations with memory issues.

Variables Model 1 Model 2

COR, 95% CI p-value AOR, 95% CI p-value COR, 95% CI p-value AOR, 95% CI p-value

Depression 0.83 (-0.09, 1.75) 0.077 3.18 (1.43, 7.09) 0.005�

PTSD 1.87 (0.37, 3.38) 0.015� 2.73 (1.1, 6.73) 0.029�

Head trauma 0.96 (0.43, 2.15) 0.916 0.91 (.41, 2.02) 0.816

AOR adjusts for age and gender.

�Significant at <0.05.

https://doi.org/10.1371/journal.pone.0247033.t003
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“had multiple episodes of dissociative behavior (prolonged staring, loss of focus, quiet and

rigid body position)”. In other cases, the clinician noted that the patient dissociated, or discon-

nected from one’s body as a means of emotional numbing, like in this case of a 23-year-old

woman from El Salvador: “she had a very difficult time answering some of our questions

related to the threats aimed at her children. She disassociated several times and displayed a

labile affect.”

In some instances, it was difficult to ascertain whether these memory gaps were due to psy-

chological reasons or physical reasons like head trauma, as in this case involving a 74-year-old

female from Kenya: “She remembers there were many men but does not remember being

attacked. The next thing she remembers is waking up in the hospital. The neighbors told her

that the men attacked her, knocking her unconscious immediately.”

Lastly, one affidavit discussed how awareness of these memory gaps resulted in “great fear

about her upcoming hearing” for the asylum-seeker. Specifically, “She is worried that she will

have trouble getting the words out even if she knows how to answer the questions. . . she fears

that if she starts crying, she will not be able to remember anything” (61-year-old female,

Indonesia).

Difficulty establishing timeline of trauma experience

Clinicians reported difficulty in establishing a detailed, “meaningful chronology” of the trauma

narrative due to asylum seekers’ difficulty remembering “the dates when various events

occurred” and “inconsistencies in the details provided.” In some cases, as in this case involving

a 75-year-old female from the Democratic Republic of Congo, this resulted in conflation of “all

the traumatic events reducing them to a relatively short period of time—i.e. a few months—

almost as if they were one continuous event. In her [client’s] affidavit, these events are reported

to have happened in separate episodes over a period of several years.”

Despite these challenges, clinicians described the asylum assessment process as an impor-

tant mechanism for asylum seekers to recall details and chronology of their traumatic experi-

ences in a perceived safe space, such as a 58-year-old female from Malaysia: “When she talked

about trying to forget but being unable to do so, she said that this interview was helping her to

remember some of the details.” Clinicians mentioned that interview techniques, such as “fre-

quent repetition and redirection,” sometimes enabled asylum seekers to piece together a more

complete account.

Memory loss as strategy for avoidant coping

Asylum-seekers reported actively avoiding remembering or speaking about details of their past

as a coping mechanism for dealing with the trauma they experienced. For example, one clini-

cian wrote about a 27-year-old asylum-seeker from Guatemala: “As a part of her coping mech-

anisms, she has consistently avoided listening to the threats or assaults on her family and does

not remember the specific details of what she heard. This helps her to avoid feeling or sharing

their pain.”

In another affidavit involving a different 27-year-old female from Guatemala, “she has diffi-

culty talking about these issues and prefers to keep this information hidden. She doesn’t

remember some of the details about her past and chooses not to remember.”

Persistent short-term memory loss affecting daily activity

Affidavits documented short term current memory loss among asylum-seekers making it diffi-

cult to complete everyday tasks, including functioning at the workplace or in daily interactions

with family members. For example, one clinician documented regarding a 15-year-old from El
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Salvador: “C commonly gets distracted in conversations and frequently forgets what he is

doing mid-chore. When they ask C where he has been, he cannot account for his whereabouts.

On at least one occasion Mr. A gave C $40 pocket change and at the end of the day, C could

not remember what happened to the money.”

For one asylum-seeker, “forgetfulness was “a source of shame that prevents her from mak-

ing new friends” (61-year-old female, Indonesia).

In another affidavit, the clinician described the challenges experienced by a 41-year-old asy-

lum-seeker from Bangladesh who was a dental assistant: “She reports that, although she tries

hard to do her job well, her performance is affected because she tends to forget things she

needs to do even though she does them every day. If her boss is critical or if he changes his

demands or starts rushing her, she says “I remember my husband picking on me and I get

lost.””

Discussion

This is the first study to look at the associations between neuropsychiatric diagnoses and signs

and symptoms of memory loss in a sample of U.S. asylum-seekers using medico-legal affida-

vits. In comparison with meta-analyses of data on refugees and asylum seekers that finds prev-

alence of posttraumatic stress disorder (PTSD) at 31.46% and of depression at 31.5%, we

found a high prevalence of PTSD and depression, in 69% and 55% of affidavits respectively

[26]. One in five were documented as a suicide risk. The population’s exposure to physical vio-

lence was also high, involving almost 70% of asylum-seekers. In this retrospective study of a

randomly selected sample of medico-legal affidavits maintained in a database by the Physicians

for Human Rights Asylum Network, depression and PTSD, but not head trauma, were associ-

ated with higher odds of self-reported memory loss. Medical, mental health and legal stake-

holders must be cognizant of these overlapping issues among asylum seekers as they care for

them, represent them and/or judge their credibility and asylum claims.

There is a large body of evidence that links memory issues with PTSD and depression rang-

ing from impairments in overall memory functioning to difficulties specific to trauma-related

cues [11, 12, 25, 27, 28]. This was corroborated in our qualitative analysis. That we found

patients reporting memory difficulties impacting their daily functioning has also been previ-

ously documented [29, 30], but not specifically in an asylum-seeker population or using

analysis of medico-legal affidavits. Our study highlights that asylum-seekers with PTSD or

depression may be particularly vulnerable to these memory complaints and therefore represent

a subset of the asylum-seeker population for whom memory issues need to be more closely

assessed and attended to. Outside the legal context, clinicians should work towards promoting

trauma-informed and immigration-informed models of care addressing trauma and associ-

ated cognitive complaints in their clinical work with this population [31]. There are also

important distinctions that future, ideally prospective, research can elucidate upon, such as

disentangling the diverse processes that underlie the relationship between traumatic events

and memory gaps like dissociative amnesia or dissociation during a trauma that were alluded

to in our qualitative analyses [32].

Our study did not find an association between memory loss and traumatic head trauma.

This is despite previous literature demonstrating an association [20], underscoring the impor-

tance of further research directed at exploring these associations in this vulnerable group.

Another recent study of U.S. asylum-seekers found a higher prevalence of head injury than in

our sample, in addition to clients with head trauma more likely to have depression. Differences

from our study could be potentially explained by sample composition, differences in clinician

background, and inconsistent use of validated instruments leading to an underestimate of
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head trauma which we outline as limitations [33]. Further, we did not capture acquired head

injury from strangulation in our sample, which future studies could consider prospectively

evaluating for since this type of head injury can occur above and beyond traumatic head injury

and incur neurocognitive sequelae as well.

This population is highly trauma-exposed, frequently experiencing a range of trauma and

with associated high burdens of neuropsychiatric disorders such as PTSD and depression [34,

35]. However, the prevalence in our study is higher than previously documented. For example,

one systematic review of 23 studies about violence and related health concerns among asylum

seekers in high-income host countries, prevalence of torture was above 30% across all studies

[36]. One potential reason for this is that our sample represents individuals who had lawyers

pre-selecting cases that may have a higher-likelihood to succeed and meriting a psychological

or medical assessment to support what may appear to be stronger claims. Therefore, the pre-

test probability might be higher in this group that is first evaluated and screened by a legal pro-

fessional prior to referral to a clinician.

Memory loss of any kind has potentially serious implications for asylum-seekers during

their legal proceedings. Inconsistency in a client narrative can undermine their credibility,

negatively impact their immigration proceedings and impact the outcome of their asylum

claims. The inability to give a chronological history—documented in our study via clinician

documentation of client narratives—may hinder the ability of an asylum applicant to provide

an accurate description of the traumatic events and persecution leading to their decision to

apply for asylum. Given how common memory loss is in this trauma-exposed population, pro-

fessionals in the legal and immigration enforcement sectors need to have increased recogni-

tion, understanding of, and training around this phenomenon in order to accurately assess

asylum-seekers’ asylum applications. This recognition must include awareness that both PTSD

and depression are associated with memory complaints.

Currently, the U.S. asylum system allows for non-adversarial asylum interviews with a

trained asylum officer for those who are eligible for the affirmative asylum process [3], but

these considerations are not uniformly present throughout the asylum process or those in

defensive asylum proceedings. For example, U.S. Customs and Border Protection (CBP) offi-

cers record personal details in intake forms during short, preliminary interviews which may

later be held against asylum seekers if there are any inconsistencies [37]. Immigration judges

and government prosecutors hold adversarial hearings to decide on the merits of asylum

claims in brief, fast-paced contexts that do not accommodate for memory concerns that asy-

lum-seekers may have, particularly around the context of their trauma. Navigating the legal

process, such as attending attorney meetings or organizing legal documents, may itself pose

a significant challenge for an asylum-seeker who has neuropsychiatric diagnoses or memory

deficits. Our findings lend merit to recommendations for better training of judges, lawyers,

immigration authorities, and other stakeholders in the symptoms and challenges of the inter-

section of trauma, memory loss and mental health, and how they affect personal narratives

and testimonies.

Limitations

This study has several limitations. First, we analyzed affidavits of asylum seekers that had

received a medico-legal assessment for physical or psychological trauma. These individuals

may have been a pre-selected group and have a higher likelihood of having experienced signifi-

cant trauma than other asylum seekers who lack legal representation. Second, while medico-

legal affidavits are based on the Istanbul Protocol, there are variations in the style, focus and

level of detail depending on the evaluator and their specialization that may affect what is
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documented and how. The focus of the affidavit is also conditioned on the legal questions and

strategy, with the goal of informing the adjudicator and clarifying the applicant’s narrative,

rather than a uniform documentation of health or behavioral health status. As such, we could

not measure potential differences between different severity categories of memory disturbance

or mental health diagnoses like depression or PTSD. Third, because this was a retrospective

study, asylum seekers were not uniformly assessed for memory complaints or for head trauma

using a standardized instrument and only explicit mentions of memory loss and head trauma

were included. In this case, the study may underestimate the prevalence of memory deficits

and head trauma. Finally, there exist confounding variables that were not captured in this data-

set, such as educational status [38] or social networks [39] that impact cognitive function.

The strength of this study remains its nationwide scope and inclusion of asylum-seekers

throughout the U.S. from different countries of origin over 31 years. Most studies are based on

relatively small samples and include people from a single country of origin [13, 14, 25, 27, 35].

Future research could use a standardized methodology with validated instruments to more

uniformly and precisely diagnose mental health conditions, head trauma, and characterize

memory and cognitive deficits experienced by asylum-seekers.

Conclusions

U.S. asylum-seekers represent a highly trauma-exposed population who may experience

memory loss interfering with recollection of their trauma as part of their legal proceedings, as

well as their present daily activities. Understanding how memory loss manifests among this

trauma-exposed population is essential for both the medical and legal sectors to ensure access

to due process and to serve this population most effectively. Increased awareness around the

impact of trauma on memory is also critical for U.S. CBP officers, USCIS Asylum Officers and

immigration judges given the prevalence of trauma exposure, PTSD and memory loss in this

vulnerable population.
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A Historic Opportunity to Update Asylum Law's Outdated
Assumptions About Trauma and Memory
Erin Shortell, JD, MPH*; Aldis H. Petriceks, BA*; Francis X. Shen, JD, PhD†; and Judith G. Edersheim, JD, MD†

As Congress debates a significant overhaul of the
country's immigration laws, the urgency of asylum

reform is increasing as migrants flock to the U.S. south-
ern border and the Biden administration faces a backlog
of 1.3 million immigration cases (1). When asylum
seekers finally have their asylum interview or court hear-
ing, the Immigration and Nationality Act requires that
they convince the adjudicator that they cannot return to
their home country because of past persecution or “a
well-founded fear of persecution.”

An asylum seeker's memories about persecution are
central to the legal process. Under the REAL ID Act of
2005, adjudicators are instructed to consider any possi-
ble discrepancies in an asylum applicant's verbal and
written testimonies, “without regard to whether an incon-
sistency, inaccuracy, or falsehood goes to the heart of
the applicant's claim” (2). As a result, applicants with nar-
rative inconsistencies—even those that may be consid-
ered peripheral or understandable given a history of
trauma-related distress—often are found not credible and
are denied asylum (3). In this way, the system adjudicates
asylum claims under the unspoken assumption that
memory is like a videotape and that any inconsistency in
recall of episodic memory is evidence of a deliberate lie.
This hidden assumption in asylum law regularly contrib-
utes to the rejection of asylum claims that deserve
greater consideration. It is also fundamentally inconsis-
tent with current scientific understanding of trauma-
related distress and human memory.

HOW TRAUMA AFFECTS AUTOBIOGRAPHICAL

STORYTELLING AND CREDIBILITY

A wide body of research in psychology, neuro-
science, and related fields has found that autobiographi-
cal memory is particularly vulnerable to interference at
the encoding, storage, and retrieval stages. When a spe-
cific event is encoded and stored as memory under
stressful conditions, subsequent recollection of certain
aspects of the event may be less accurate than those
encoded under less stressful conditions. For example,
subjects in a psychology study watched a slideshow
depiction of either a traumatic or a nontraumatic version
of the same event, and although those who watched the
traumatic version recalled its central details with greater
accuracy, they were less capable of recognizing specific
slides (4). Furthermore, the effect of trauma on memory
may be noted during the retrieval stage given that
people with objective signs of trauma-related distress
(though not necessarily a history of trauma alone) often
demonstrate reduced specificity when recalling episodic

memories (5). All of this suggests that persons from non-
U.S. cultures with histories of trauma, trauma-related dis-
tress, or both may provide honest recollections of their
asylum-seeking narratives that inadvertently include
inconsistencies and thus seem misleading to asylum offi-
cers or immigration judges.

To complicate matters, there is evidence that cultural
background may affect the content of autobiographical
descriptions of traumatic as well as nontraumatic memo-
ries (6). For example, people from collectivist cultures,
which tend to prioritize the goals of the group, may
describe “shorter, less egocentric” memories of trauma
than those from more individualist cultures, which tend
to prioritize the goals of individuals (6). These culturally
mediated styles of recalling events may be misinter-
preted by officials in the U.S. asylum system.

The effects of trauma and stress on episodic memory
may be amplified among children and adolescents—a
critical observation, given the surge of unaccompanied
minors at the southern border. Depression and trauma-
related distress are prevalent among child and
adolescent asylum seekers with histories of trauma (7).
Consequently, young asylum seekers often “provide less
event-specific autobiographical memories” during asy-
lum interviews and tell stories with “less emotional and
sensory content” and “from an observer perspective,”
seemingly detached from their memories (7). Thus, they
may be viewed skeptically by an asylum system that
equates a failure to provide specific details with an inten-
tion to deceive.

The law's adherence to outdated assumptions
about memory has significant consequences for asylum
seekers. For example, a woman from Guinea fled her
country after government soldiers invaded her home,
arrested her and her husband, and sexually assaulted
her each night for several months (8). In the United
States, she was diagnosed with posttraumatic stress dis-
order. However, the immigration judge who heard her
case denied her asylum because of testimonial inconsis-
tencies. For example, she had described the scars on her
back as resulting from being beaten with belts but had
not reported that her captors had also burned her with
cigarettes—a detail she had discussed in sessions with
her counselor.

CALL TO ACTION

As the Biden administration and Congress embark
on widespread immigration reform, there is a historic op-
portunity to update asylum law's deeply flawed assump-
tions about episodic memory. At the systemic level,
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clinicians and their professional societies can advocate
for a scientifically informed approach to determining
credibility in asylum cases—an approach that recognizes
rather than ignores the effects of trauma, stress, and cul-
ture onmemory formation and recall.

At the individual level, clinicians can volunteer their serv-
ices in asylum clinics. These clinics, which are often associ-
ated with medical and law schools, need more medical
professionals to provide expert evaluations and affidavits—
both to corroborate individual asylum claims through docu-
mentation of asylum seekers' injuries (including psychologi-
cal injuries) and to contextualize narrative discrepancies as a
commonbyproduct of trauma-related distress.

Clinicians from diverse backgrounds—including clinical
psychology, psychiatry, neurology, and most major medi-
cal specialties—can contribute such evaluations. Specialized
training is readily available through Physicians for Human
Rights (9), and the Massachusetts General Hospital Center
for Law, Brain & Behavior offers opportunities for clinicians
to learn how expert affidavits can be developed for use in
asylum cases. Because some immigration lawyers and
unrepresented asylum seekers may lack access to an asy-
lum clinic, researchers, physician-scientists, and clinicians
should also prepare more generalized affidavits on the sci-
ence of trauma, stress, and episodic memory for use in asy-
lum interviews or court hearings. At least 1 study, from
2004, suggests that individualized evaluations make a sig-
nificant difference in the success of asylum claims (10).
Affidavits with guidance on how to appropriately evaluate
inaccuracies in episodic recall might also have a significant
effect on asylum outcomes.

The current moment presents a rare opportunity for
medical professionals to help in updating the outdated
rules that govern asylum evaluations. We urge the medi-
cal and scientific communities to seize this opportunity
by collaborating with the legal community to better
account for the effects of trauma-related distress on
memory and credibility. Such collaboration will produce
a more just andmore effective asylum system.
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Abstract 
Declarative memory dysfunction is associated with post-traumatic stress disorder (PTSD). This 
paper reviews this literature and presents two frameworks to explain the nature of this 
dysfunction: that memory deficits are a product of neurobiological abnormalities caused by 
PTSD andlor that pre-existing memory deficits serve as a risk factor for the development of 
PTSD following trauma exposure. Brain regions implicated in declarative memory deficits 
include the hippocampus and prefrontal cortex, and imaging and biochemistry studies as they 
relate to memory dysfunction are described. Prospective and twin studies provide support for a 
risk factor model. 
 
Keywords: verbal memory, PTSD, trauma, neuropsychology, hippocampus 
 
Memory disturbances are predominant in the presentation of post-traumatic stress disorder 
(PTSD) and are part of the diagnostic criteria.1 The re-experiencing symptom criteria of PTSD 
include intrusive memories of the traumatic event, and the avoidance symptom criteria include 
the inability to recall important aspects of the trauma. In addition, patients with PTSD often 
complain of experiencing everyday memory problems with emotionally neutral material, 
although these problems are not included in the diagnostic criteria. Documenting these types of 
memory deficits related to PTSD, and understanding the reasons underlying these deficits, has 
become a primary focus for researchers for the past, 20 years, in part because memory 
problems can lessen a patient's engagement in, and response to, treatment. In this review, 
literature on declarative memory deficits (defined as the ability to consciously remember and 
reproduce emotionally neutral material) related to PTSD will be summarized. Some of the 
inconsistencies and complexities in these findings, with a focus on addressing the potential 
influence of comorbid psychopathologies, will be addressed. Then, these findings will be 
explored through two frameworks: (i) that memory dysfunction is a result, of neurobiological 
abnormalities caused by trauma, and/or (ii) that, memory dysfunction serves as a pre-existing 
risk factor for the development of PTSD. 
 
Declarative memory dysfunction in PTSD 
Multiple studies have demonstrated verbal declarative memory deficits related to PTSD, in 
samples of adult patients with PTSD related to combat,2-9 childhood abuse,10-11 rape,12 
political violence,13 and the Holocaust.14-15 
 
Studies have employed a variety of memory measures, including list-learning tasks such as the 
California Verbal Learning Test and the Rey Auditory Verbal Learning Test; paired associates 
learning, from the Wechsler Memory Scale (WM'S); and narrative recall, such as the Logical 
Memory subtest of the WMS. Visual memory impairments appear to be less pronounced than 
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verbal memory impairments.16 Fewer studies have examined neuropsychological functioning 
in children with PTSD. There is some evidence of verbal memory deficits in samples of children 
exposed to intimate partner violence,17 motor vehicle accidents,18 and physical and sexual 
abuse.19 
 
There are some exceptions to this fairly robust literature, with some studies failing to find 
memory impairments related to PTSD.20“26 Conflicting methodologies across studies might, 
account, for these inconsistencies; the majority of studies examining memory in PTSD employ 
small sample sizes and a variety of instruments used to assess memory. In addition, confounds 
such as comorbid psychiatric conditions complicate interpretation of findings. Meta-analysis is 
the most useful method to pool the results of individual studies, weight them for sample size, 
and generate an overall effect size to test the hypothesis that PTSD is associated with verbal 
declarative memory deficits. A meta-analysis of adult, studies prior to 200627 showed a small-
to-moderate effect size for memory deficits in PTSD. The 27 studies reviewed examined both 
verbal and visual memory and produced larger effects for verbal memory. The studies included 
both trauma exposed and unexposed control groups with more pronounced differences 
occurring between PTSD patients and control groups not exposed to trauma. Similarly, Johnsen 
and Asbjensen,28 in their recent meta-analysis, found a moderate effect size for verbal memory 
impairment, with stronger memory impairment in war veteran groups compared with civilian 
groups. The authors noted that the majority of studies reviewed included veterans from the 
Vietnam War with chronic, long-lasting PTSD. These findings could suggest that, the memory 
impairments were related in part, to illness duration. 
 
It should be emphasized that overall, decrements in memory performance due to PTSD are 
subtle, with performance falling either in the low average range, or in the normal range yet 
significantly lower than controls. Still, the findings are clinically meaningful when they 
represent, a change in functioning before and after trauma. 
 
A closer examination of the pattern of memory deficits reveals that PTSD most, significantly 
impacts the initial acquisition and learning phases of memory, as opposed to the retention 
phase. For example, when controlling for initial acquisition, several studies have failed to find 
PTSD-related deficits in delayed recall.7-8-13-17-23-24-29 In Brewin et al's27 meta-analysis, 
there was not an effect of immediate versus delayed recall, suggesting that any loss of memory 
over time is more likely accounted for by difficulties in immediate recall. 
 
Comorbidities 
 
It is important, to establish that any memory deficits observed in patients with PTSD are related 
to PTSD and not to psychiatric conditions commonly comorbid with PTSD, particularly 
depression, substance use disorders, and traumatic brain injury. For example, Neylan et al20 
failed to find PTSD-related memory deficits when veterans with psychiatric comorbidities were 
excluded. Barrett et al30 found that veterans with PTSD alone did not exhibit impairments in 
neurocognitive functioning, whereas veterans with PTSD and a concurrent, diagnosis of 
depression, anxiety, or substance abuse did. To further address the comorbidity issue, 
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researchers have matched PTSD and control subjects on comorbidity status,2, 11, 12 
statistically controlled for alcohol use or depression,6 or examined subgroups with and without 
comorbid disorders8 and continued to find PTSD-related neuropsychological deficits. Our 
group9 systematically examined the independent, and interactive contributions of PTSD and 
alcohol abuse history using a four-group design and found verbal memory deficits specific to 
PTSD. 
 
The majority of neuropsychological studies with patients with PTSD excluded subjects with 
traumatic brain injury (TBI), which could represent a confound as it is also associated with 
memory deficits and commonly comorbid with PTSD. In their meta-analysis, Brewin et al27 
determined that a confounding effect of a history of head injury is not likely: studies reviewed 
that excluded subjects with head injury actually showed larger effect sizes for memory 
impairments than did studies that, failed to state whether they excluded subjects with head 
injury. A current focus of PTSD research is to examine independent and interactive effects of 
PTSD and 1131 on neurocognitive functioning and to attempt to distinguish patterns of 
impairment between the two disorders. This is challenging, as the diagnosis of mild TBI cannot 
be easily made when PTSD is present as clinicians are unsure of the cause of many of the 
cognitive symptoms. 
 
Memory and PTSD frameworks 
There are two primary frameworks for understanding memory impairment in PTSD. The first 
posits that memory deficits are a product of neurobiological abnormalities caused by PTSD. The 
second framework posits that preexisting memory deficits serve as a risk factor for the 
development of PTSD following trauma exposure. Each model represents either end of the 
nature vs nurture paradigm - either that the environment impacts neurobiology or that, 
genetics influence one's predisposition to PTSD. 
 
Neurobiological abnormalities in PTSD 
 
Researchers have established multiple neurobiological systems and structural and functional 
abnormalities involved in PTSD.31-32 Here, key systems and structures and their relationship to 
declarative memory will be briefly summarized. Memory deficits appear to be most related to 
abnormalities in the hippocampus and hypothalamic-pituitary-adrenal (HPA) axis, and the 
prefrontal cortex and catecholamine system. 
 
Over 15 years of PTSD research has focused on the role of the hippocampus, a brain area 
particularly sensitive to the effects of stress. Studies showing glucocorticoid toxicity in the 
hippocampus and memory dysfunction in animals under stress33-34 led to the hypothesis that 
severe stress, in particular traumatic stress, may result in similar changes in humans. Meta-
analyses35, 36 of adults with PTSD reveal smaller hippocampal volume in both the left and right 
sides. Functional imaging studies have demonstrated abnormal cerebral blood flow to the 
hippocampus37, 38 during declarative memory tasks. Other studies have found reductions in N-
acctyl aspartate (NAA), a marker of neuronal integrity.39, 40 In addition, dysregulation of the 
hypothalamic-pituitary-adrenal (HPA) axis is associated with PTSD.41-45 
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In contrast, meta-analysis36 did not, demonstrate hippocampal volume loss in children. Two 
possible explanations are that hippocampal alterations associated with PTSD may change over 
time or that there may be more sensitive markers of hippocampal pathology than volume loss 
with children. There is some limited evidence pointing to hippocampal dysfunction in children. 
Carrion and colleagues46 found that PTSD symptoms and Cortisol levels predicted hippocampal 
reduction over time. And in a functional imaging study, this group47 found decreased activity in 
the hippocampus during a verbal memory task in children with PTSD symptoms from 
interpersonal trauma. 
 
The relationship between declarative memory and hippocampal functioning is well established 
within studies of elderly subjects, both with and without dementia.48-51 Given that line of 
research, as well as repeated documentation of both declarative memory deficits and 
hippocampal abnormalities in PTSD, it would follow that there would be a correlation between 
hippocampal dysfunction and declarative memory performance in individuals with PTSD. 
However, few studies have examined and demonstrated this relationship. Two research studies 
have found expected correlations between hippocampal volume loss and declarative memory 
performance,52, 53 whereas three other studies have not.54-56 
 
Although the hippocampus was the early focus of research in understanding declarative 
memory deficits related to FFSD, the discrepant findings described above suggest that it, should 
not, be the only focus. To summarize, first, research does not consistently show a correlation 
between declarative memory performance and hippocampal function. Second, there is limited 
evidence showing hippocampal dysfunction in children. Finally, the pattern of memory 
impairments in PTSD demonstrates that PTSD is less associated with problems with retention, a 
process mediated by the hippocampus, and much more associated with problems with 
acquisition and learning, processes more associated with prefrontal system dysfunction.57 
 
There are a number of studies further elucidating the impact of PTSD on the prefrontal cortex 
(PFC). Stress exposure releases glucocorticoids and catecholamines in the PFC,58, 59 which 
impair functions mediated by the PFC including working memory, executive function, and the 
regulation of behavior and emotion.60 Deficits in these areas are also associated with PTSD.5-8, 
12, 61-65 Several magnetic resonance imaging (MRI) studies have reported decreased frontal 
cortex volume in PTSD66-68 and decreased volume in medial prefrontal regions, namely the 
anterior cingulate and subcallosal cortex.69-72 A functional imaging study revealed 
underactivation of the frontal cortex during a paired-associates learning task in patients with 
PTSD.73 Particularly in children, findings of frontal dysfunction are more robust than findings of 
hippocampal dysfunction.66, 67, 74 
 
Cognitive risk and protective factors in PTSD 
 
PTSD is a unique psychiatric disorder in that it is the result of a traumatic life event. As such, it 
would be assumed that all neuropsychological and neurobiological abnormalities associated 
with PTSD are also caused by that event. However, prospective and twin studies offer 
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compelling support, for the model that, pre-existing memory and learning deficits, and related 
hippocampal dysfunction, increase one's vulnerability to developing PTSD. Gibertson et al75 
studied monozygotic twin pairs who were discordant for combat exposure and found that the 
identical co-twins of combat veterans with PTSD, who had not, experienced combat exposure 
or PTSD themselves, showed similar deficits in verbal memory. In addition, both combat, 
veterans with PTSD and their co-twins exhibited smaller hippocampi,76 suggesting that a 
smaller hippocampus and memory impairments in PTSD represent a pre-existing, genetic 
factor. Further support for this framework has come from a recent longitudinal study, where 
researchers examined the extent, to which poorer neurocognitive functioning prior to a major 
natural disaster predicted the development, of PTSD symptoms.77 Development of PTSD 
symptoms was inversely associated with word recall, as well as working memory, processing 
speed, and verbal intelligence performance assessed pretrauma. 
 
Conclusions 
It is likely that memory dysfunction is both a pre-existing risk factor for the development of 
PTSD as well as a consequence of the disorder. Vasterling and Brailey78 propose a potential 
“downward spiral” (p 192) in which pre-existing neurocognitive deficits lead to an increased risk 
of PTSD through ineffective coping or fewer s resources, and the development of PTSD, in turn, 
engenders greater cognitive dysfunction. Regardless of the origin of memory deficits, their 
effects on daily functioning and treatment, are of primary concern. Memory problems reduce 
the resources available to PTSD patients when ) coping with life's demands and more 
specifically, can impact patients' ability to engage in and respond to psychological treatment. 
Indeed, a recent study found that verbal memory impairment predicted poorer outcome in 
patients receiving cognitive behavioral therapy for PTSD.79 To address this concern, future 
research should examine the effects of cognitive rehabilitation training on neuropsychological 
deficits related to PTSD. 
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POST-TRAUMATIC STRESS DISORDER AND
ASYLUM: WHY PROCEDURAL SAFEGUARDS ARE

NECESSARY

Maureen E. Cummins

In 2011, there were 10.4 million refugees in the world.' Many refugees
flee their native countries in order to seek protection from other nations
when it is unsafe for them to return to their home. 2 In the recent civil war in
Syria, for example, thousands of Syrians fled to neighboring countries such
as Lebanon, Turkey, Jordan and Iraq, seeking safety from the violent civil
war engulfing their country.3  Many Syrians gave accounts of torture,
arbitrary arrests, sexual violence, and inhumane treatment of detainees,
among other offenses.4 Some of the stories that these refugees share include
accounts of povernment officials torturing people through beatings and
electrocution. These experiences result in physical, emotional, and mental
tolls that are difficult to overcome.

1. U.N. High Comm'r for Refugees, UNHCR Global Trends 2011, 12 (2011),
available at http://www.unhcr.org/4fd6f87f9.html (outlining the number of individuals
qualifying as refugees or who live in refugee-like situations as defined under the United
Nations Convention Relating to the Status of Refugees of 1951 in Table 1 "Refugee
Populations by UNHCR regions").

2. Bureau of Population, Refugees, and Migration, About PRM, U.S. Dep't of State
(Sept. 16, 2010), http://www.state.gov/j/prm/about/index.htm [hereinafter About Bureau
of Population, Refugees, and Migration] (noting that the mission of the Bureau of
Population, Refugees and Migration of the Department of State is to "...provide
protection, ease suffering, and resolve the plight of persecuted and uprooted people
around the world on behalf of the American people").

3. U.N. Refugee Chief Expresses Grave Concern over Numbers of People
Displaced by Violence in Syria, Off. U.N. High Comm'r for Refugees (July 20, 2012),
http://www.unhcr.org/5009290b6.html (noting that in 48 hours, nearly 30,000 Syrian
people have crossed the border into Lebanon in order to flee the violence that has
consumed their country).

4. Human Rights Watch, Torture Archipelago: Arbitrary Arrests, Torture, and
Enforced Disappearances in Syria's Underground Prisons since March 2011, 1 (2012),
available at http://www.hrw.org/sites/default/files/reports/syria0712webwcover0.pdf.

5. Id. at 2.
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The United States responds to these crises by accepting refugees and
asylum seekers through two separate forms of protection, each with their
own process. 6 The first is the overseas resettlement program, where people
displaced by internal conflicts in their home countries are referred to U.S.
processing centers abroad for admission as refugees to the United States.
Typically, these people are first registered as refugees with the United
Nations High Commissioner for Refugees, and then the Department of State
and the Department of Homeland Security conduct interviews to determine

8if these people are admissible. For fiscal year 2013, President Obama has
approved for up to 70,000 refugees to be admitted to the United States from

9various regions overseas.
The second process is for individuals who are already in the United States

and are seeking asylum through domestic procedures.'0 The Immigration
and Nationality Act (INA) sets forth the legal standard by which individuals

6. U.S. Citizenship and Immigration Servs., Refugees and Asylum, DEP'T OF

HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.ebld4c2a3e5b9ac
89243c6a7543f6d 1 a/?vgnextoid= 1 fl c3e4d77d732 1 OVgnVCM 1 00000082ca60aRCRD&
vgnextchannel=1flc3e4d77d7321OVgnVCMl00000082ca6OaRCRD (last updated Sept.
1, 2011) (explaining that there are two humanitarian-based ways whereby people can
avail themselves of protection in the United States, through claiming either refugee or
asylum status) [hereinafter Refugees and Asylum].

7. Bureau of Population, Refugees, and Migration, Refugee Admissions, U.S. Dep't
of State (March 2, 2013) http://www.state.gov/j/prmi/ra/index.htm [hereinafter Refugee
Admissions].

8. Id. (explaining how the Dep't of State's Bureau of Population, Refugees and
Migration processes eligible applicants along with the Department of Homeland
Security's U.S. Citizenship and Immigration Services).

9. Presidential Memorandum from the White House Press Sec'y to the Sec'y of
State, Annual Refugee Admissions Numbers (Sept. 28, 2012), available at
http://www.whitehouse.gov/the-press-office/2012/09/28/presidential-memorandum-
annual-refugee-admissions-numbers.

10. U.S. Citizenship and Immigration Servs., Who is Eligible to Apply for Asylum?,
Dep't of Homeland Sec., http://www.uscis.gov/portal/site/uscis/menuitem.
5af9bb95919f35e66f614176543f6dla/?vgnextoid=cl d80efdea7fe010VgnVCM1000000e
cdl90aRCRD&vgnextchannel=f39d3e4d77d7321OVgnVCM1O0000082ca6OaRCRD
(last updated Oct. 29, 2008) (including ports-of-entry, such as airports, as being "in" the
United States) [hereinafter Who is Eligible to Apply for Asylum?].
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can qualify for asylum in the United States." For both the overseas and the
domestic program, applicants must meet the definition of "refugee." INA
§101(a)(42)" defines "refugee" as:

any person who is outside any country of such person's
nationality...and who is unable or unwilling to return to, and is
unable or unwilling to avail himself or herself of the protection of,
that country because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, membership
in a particular social group, or political opinion. . . . 3

Not everyone who fits this definition and applies for refugee or asylum
status is guaranteed admission.14 Prior to admission, refugees must undergo
extensive interviews, security checks, and medical examinations, while
simultaneously avoiding other bars to eligibility.15 An example of a bar to
eligibility would be if the one-year statutory timeline for asylum application
has lapsed.' 6 In order to be eligible for asylum, an ap licant must apply for
asylum within one year of entering the United States.

11. See generally Am. Immigration Lawyers Ass'n, Immigration Nationality Act: An
AILA Primary Source Reference 53-56 (Randy P. Auerbach ed., 2001) (listing the
general procedures, including exceptions, to obtaining asylum in the United States under
INA § 208(a-e)) [hereinafter Auerbach INA].

12. Immigration and Nationality Act, 8 U.S.C. § 1 101(a)(42) (2006 & Supp. 2012).

13. Id.

14. 8 U.S.C. § 1158(b)(2) (noting several exceptions, including national security
grounds, prior resettlement in another country, or belief the individual has committed
serious crimes, where asylum may be denied despite an individual meeting the definition
of refugee).

15. See U.S. Citizenship and Immigration Servs., Information Guide for Prospective
Asylum Applicants, DEP'T OF HOMELAND SEC., http://www.uscis.gov/USCIS/
Humanitarian/Refugees%20&%20Asylum/Asylum/Information%20Guides%2For%/o2OP
rospective%20Applicants/info-guide-for-prospective-asylum-applicants-english.pdf (last
visited March 2, 2013) [hereinafter Information Guide for Prospective Asylum
Applicants].

16. 8 U.S.C. §1158(a)(2)(B).

17. See Auerbach INA, supra note 11, at 53 (detailing two narrow exceptions in INA
§ 208(a)(1)(B-D) to the one-year statutory timeline; if the individual can show either
changed or extraordinary circumstances that relate to the delay in filing their asylum
application, the one-year deadline might be waived).
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Both the domestic and overseas procedures involve thorough interviews
conducted by officials from the United States Citizenship and Immigration
Services (USCIS) division of the Department of Homeland Security
(DHS).18 In order to be granted admission to the United States, the refugee
seeking asylum status must present credible testimony, and demonstrate that
a well-founded fear of persecution is the reason why they are seeking
protection within the United States. In 2005, Congress passed the REAL
ID Act, which adjusted the credibility standard used by DHS and
immigration judges to determine whether an individual has a well-founded
fear of persecution.20 Under this new law, DHS and immigration judges
must apply the following standard for determining the credibility of asylum
applicants:

Considering the totality of the circumstances, and all relevant
factors, a trier of fact may base a credibility determination on the
demeanor, candor, or responsiveness of the applicant or witness,
the inherent plausibility of the applicant's or witness's account, the
consistency between the applicant's or witness's written and oral
statements (whenever made and whether or not under oath, and
considering the circumstances under which the statements were
made), the internal consistency of each such statement...or any
other relevant factor . .21

Credibility is an essential factor for DHS and immigration judges in
determining whether an individual has a well-founded fear of persecution

22and whether he or she may be admitted to the United States. If USCIS or

18. See Information Guide for Prospective Asylum Applicants, supra note 15; see
also Refugee Admissions and Resettlement, Dep't of State, http://2001 -
2009.state.gov/g/prm/c26471.htm (last visited Feb. 10, 2013).

19. See Refugee Admissions, supra note 7.

20. The REAL ID Act of 2005, Pub. L. No. 109-13, § 101(a)(3), 119 Stat. 231m, 303
(2005) (codified at 8 U.S.C. § 1158(b)(1)(B)(iii)).

21. 8 U.S.C. § 1158(b)(1)(B)(iii).

22. U.S. Citizenship and Immigration Servs., Questions & Answers: Credible Fear
Screening, Dep't of Homeland Sec., http://www.uscis.gov/portal/site/uscis/
menuitem.5af9bb95919f35e66f614176543f6d1 a/?vgnextoid=897f549bf06832 I OVgnVC
M1 00000082ca6aRCRD&vgnextchannel=f39d3e4d77d732 10VgnVCM 1 00000082ca60
aRCRD (last visited March 2, 2013) (emphasizing that if neither the asylum official nor
the immigration judge find the individual has a credible fear, the individual can be
removed from the United States) [hereinafter Q & A: Credible Fear Screening].
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an immigration judge determines that the individual is not credible, his or
her application for admission to the United States as a refugee or asylee is
likely to be denied.23 This new standard has led to arbitrary denials of
asylum for individuals who are unable to provide a credible history to
establish a well-founded fear of persecution. 2 4  Without a policy change
giving more weight to mental health concerns, such as Post-Traumatic Stress
Disorder (PTSD), these arbitrary findings of adverse credibility deny asylum
applicants due process under the Fifth Amendment. 2 5

The REAL ID Act's credibility standard has created an obstacle that
refugees must overcome when trying to provide credible applications for
protection within the United States. Chronic mental health disorders, such
as PTSD, produce symptoms which can cause a fact finder to significantly

27doubt the credibility of asylum seeking refugees. PTSD manifests in
people who have been exposed to a terrifying event or string of events such
as torture, isolation, collapsed social support, violence, and other forms of

23. Id. (noting there is an appeal process after USCIS finds the applicant not
credible, while after all appeals are exhausted, the individual could still be removed based
on lack of credibility).

24. Jill Streja, The REAL ID Act: Denying Protection to the World's Most
Vulnerable, 23 Geo. Immigr. L.J. 569, 578-80 (2009) (stating that the REAL ID Act
prevents many legitimate asylum claims from being granted, saying, the more legitimate
the persecution, the less likely it is that the asylum seeker will have the required proof ...
By eliminating this explicit 'reasonableness' standard when determining whether
corroboration is necessary or whether the corroborating evidence that was provided is
sufficient to sustain an applicant's credibility, this provision of the REAL ID Act can lead
to arbitrary abuses against legitimate asylum claims.)

25. U.S. Const. amend. V (stating, "[No person] shall be deprived of life, liberty, or
property, without due process of law. . .").

26. U.S. Citizenship and Immigration Servs., Asylum Bars, Dep't of Homeland Sec.,
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f614176543f6dla/?
vgnextoid=cf5318alf8b73210VgnVCM100000082ca6OaRCRD&vgnextchannel=f39d3e
4d77d7321OVgnVCMI00000082ca6OaRCRD, (last updated Apr. 1, 2011) (noting
several bars the asylum applicant must avoid in order to be granted asylum in the United
States).

27. Elisa E. Bolton, PTSD in Refugees, Dep't of Veterans Affairs, Nat'l Ctr. for
PTSD (Dec. 20, 2011), http://www.ptsd.va.gov/professional/pages/ptsd-refugees.asp
(explaining that refugees are particularly vulnerable to PTSD because of their experience
of violence, isolation, torture, etc. and the difficulty of treating refugee populations that
may be suffering from PTSD) [hereinafter Bolton, PTSD in Refugees].
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28psychological distress. PTSD is a chronic mental health condition that
severely impacts an individual's ability to function, and often leads to
depression and other mental health issues.29

In the context of asylum applications, PTSD can also impact refugees'
ability to recount any persecution they suffered and can impact their ability
to file timely asylum applications. 3 0 One major issue is whether safeguards
should be imposed by DHS during interviews and credibility determinations
of people who have been diagnosed with PTSD, and with people who are
undiagnosed, but exhibit symptoms of PTSD. A second issue is whether this
particular mental health diagnosis should be given more weight in
considering when to waive the one-year statutory time limit for people
applying for asylum and refugee status in the United States as well as
whether Congress should amend the REAL ID Act to account for PTSD. In
both instances, the underlying concern is protecting the due process rights
afforded by the Fifth Amendment, which has long been found applicable to
noncitizens and citizens alike.3 1

In examining the process through which individuals can apply for refugee
status or asylum in the United States, PTSD and its symptoms should be
grounds for additional due process safeguards when USCIS and immigration
courts are reviewing applications for asylum.3 2 Part One of this Note will
describe PTSD and its symptoms, Part Two will explain the current process

28. Id.

29. PTSD Overview, Dep't of Veterans Affairs, Nat'l Ctr. for PTSD,
http://www.ptsd.va.gov/public/pages/fslist-ptsd-overview.asp (last visited Sept. 5, 2011).

30. Id. (generally people who suffer from PTSD avoid discussing the circumstances
that caused their trauma; this becomes a problem in asylum applications where an
applicant must discuss their past persecution in order to be considered for asylum).

31. Wong Wing v. United States, 163 U.S. 228, 242 (1896) (Field, J., concurring in
part and dissenting in part) (stating, "The provisions of the fifth, sixth, and thirteenth
amendments of the constitution apply as well to Chinese persons who are aliens as to
American citizens. The term 'person,' used in the fifth amendment, is broad enough to
include any and every human being within the jurisdiction of the republic. A resident,
alien bom, is entitled to the same protection under the laws that a citizen is entitled to.
He owes obedience to the laws of the country in which he is domiciled, and, as a
consequence, he is entitled to the equal protection of those laws.").

32. This Note intends to include United States Circuit Courts, who receive appeals
after the individual has been denied admission through the Department of Justice's Board
of Immigration Appeals (BIA).
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for admitting refugees to the United States in both the overseas and domestic
programs, and Part Three will analyze the impact of PTSD on the asylum
process and will suggest mechanisms for adding due process safeguards for
individuals suffering from this mental health disorder. These safeguards are
essential since PTSD not only impacts credibility during interviews and
court proceedings, but also the statutory time frame in which people must
apply for asylum. Therefore, USCIS and immigration courts must
implement safeguards in order to prevent the denial of asylum due to
symptoms of PTSD, which would deny due process rights and severely
impact an already vulnerable population of people in the world.

I. POST-TRAUMATIC STRESS DISORDER

Since applicant credibility is essential for both refugee and asylum
applications, any influences on an individual's credibility must be viewed
carefully. One influence that could be a substantial obstacle to a successful
asylum claim is PTSD. PTSD is a chronic mental health condition that is
triggered by a highly stressful and traumatic event or string of events.33 The
symptoms of PTSD fall into three main categories: intrusive memories,
avoidance and numbing, and increased anxiety or heightened emotions.34

The first category of symptoms, intrusive memories, includes flashbacks
to the traumatic event or upsettinf dreams that continue to recur over weeks
or months following the trauma. This category of symptoms is triggered
by thinking about the trauma, or seeing someone or something that reminds
the person of the trauma he or she experienced. The second category of
PTSD symptoms, avoidance and numbing, includes the person feeling
emotionally numb, avoiding activities that once brought joy, a sense of

33. Dr. Thomas Insel, M.D., Director, Nat'l Inst. Mental Health, Statement on Post-
Traumatic Stress Disorder Research at the National Institute of Mental Health before the
Committee on Oversight and Government Reform, 110th Cong. (May 24, 2007),
http://www.hhs.gov/asl/testify/2007/05/t20070524a.html.

34. Post-Traumatic Stress Disorder (PTSD), Mayo Clinic, (March 2, 2013),
http://www.mayoclinic.com/health/post-traumatic-stress-disorder/DS00246/DSECTION
[hereinafter Post-Traumatic Stress Disorder (PTSD)].

35. Id.

36. Understanding PTSD, Dep't of Veterans Affairs, Nat'l Ctr. for Posttraumatic
Stress Disorder at 4, http://www.ptsd.va.gov/public/understanding-ptsd/booklet.pdf (last
visited Mar. 2, 2013).
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hopelessness, trouble concentrating, and memory problems. 37 This category
of symptoms often manifests by the person being unable to express his or
her emotions or finding it difficult to engage in activities that used to bring
joy, such as spending time with family and friends.38 Finally, the third
category of symptoms, increased anxiety and heightened emotions, includes
increased irritability, panic attacks, overwhelming guilt or shame, trouble
sleeping, being easily startled or upset, the 3possibility of hallucinations, and
increased risk of self-destructive behavior. This category of symptoms is
also called "hyperarousal" since the individual often feels extremely anxious
and has less control over his or her emotions, which manifests in the person
lashing out at others more often or feeling constantly jittery or expecting to

40encounter danger.
Many of the symptoms of PTSD are similar to depression and can often

lead to co-occurring depression or other similar mental health problems.4 1

For example, depression is a mental health illness that can occur after
experiencing a traumatic event, causes the person to feel low and sad all the

42time, and has an impact on daily living. People who experience depression
find it difficult to sleep, focus, and enjoy activities they previously
enjoyed.43 Many people who suffer from PTSD also suffer from depression,
and both disorders significantly impact an individual's ability to function.4

37. Post-Traumatic Stress Disorder (PTSD), supra note 34.

38. Id.

39. Id.

40. Id.

41. Dr. Thomas Insel, M.D., Director, Nat'l Inst. Mental Health, Statement on Post-
Traumatic Stress Disorder Research at the National Institute of Mental Health before the
Committee on Oversight and Government Reform, 110th Cong. (May 24, 2007),
http://www.hhs.gov/asl/testify/2007/05/t20070524a.html.

42. Depression, Trauma, and PTSD, Dep't of Veterans Affairs, Nat'l Ctr. for PTSD,
http://www.ptsd.va.gov/public/pages/depression-and-trauma.asp (last visited March 1,
2013) (describing the link between depression and PTSD) [hereinafter Depression,
Trauma, and PTSD.].

43. Id.

44. Id.



Post-Traumatic Stress Disorder and Asylum

PTSD is likely to arise in populations that have been exposed to violence,
experienced constant fear of physical harm, or those who were victims or
witnesses of serious trauma. The victim tends to experience an intense
emotional response to the traumatic situation which can include feelings of
horror, shock, helplessness, and the belief that death or physical harm are
imminent. The traumatic experience is then constant replayed in the
victim's mind and is manifested as symptoms of PTSD. It has been said
that "PTSD is a failure to recover psychologically from the trauma, with
consequent impairment of normal functioning."4 Many of the symptoms of
PTSD cause the person to constantly relive the trauma, which impacts daily
living.49 PTSD also significantly impairs the person's social life, work life,
and family life.50

Refugees and asylum applicants are examples of vulnerable populations
that could manifest symptoms of PTSD as a result of the persecution and
exposure to trauma in their home countries.51  This exposure to torture,
violence, and other trauma forces people to flee from their homelands,
leaving behind their livelihoods, social support, family, culture, and way of

45. Diagnostic Criteria of PTSD, PtsdSupport.net, http://www.ptsdsupport.net/
whatisptsd.html (last visited March 1. 2013).

46. Id.

47. What is PTSD?, U.S. Dep't for Veteran's Affairs, Nat'l Ctr. for Posttraumatic
Stress Disorder, http://www.ptsd.va.gov/public/pages/what-is-ptsd.asp (last visited March
2, 2013) [hereinafter What is PTSD].

48. Dr. Thomas Insel, M.D., Director, Nat'l Inst. Mental Health, Statement on Post-
Traumatic Stress Disorder Research at the National Institute of Mental Health before the
Committee on Oversight and Government Reform, I10th Cong. (May 24, 2007),
http://www.hhs.gov/asl/testify/2007/05/t20070524a.html.

49. What is PTSD, supra note 47 (explaining that one symptom of PTSD forces the
victim to constantly relive the trauma).

50. Post-Traumatic Stress Disorder (PTSD), supra note 34.

51. Int'l Emergency and Refugee Health, Mental Health in Conflict-Affected
Populations Fact Sheet, Ctr. for Disease Control and Prevention (June 24, 2011),
http://www.cdc.gov/globalhealth/gdder/ierh/Publications/mentalhealth-affectedpopulatio
ns.pib.htm (establishing that violent conflict and exposure to war contributes to mental
illness).
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life.52 Thus, when refugees arrive in another country seeking safe-haven,
they could be suffering from PTSD and other serious mental health issues
which were caused by the circumstances that forced them to leave their
homeland.53

II. U.S. REFUGEE LAW AND PROCESS

The United States Immigration and Nationality Act (INA) codified
immigration law and procedure and is found in Chapter 8, Section 1101 of
the United States Code. The INA contains several titles, chapters, and
sections which include, for example, the admissibility of people seeking
either temporary or permanent status in the United States,54 the system for
selecting which people are admissible,55 and exclusion and removal
procedures.56 Chapters 1 and 4 of Title I of the INA include admissibility
requirements for refugees and asylum seekers, as well as grounds for
exclusion and removal. Under the INA, the United States implements two
different procedures by which people who meet the definition of refugee can
seek protection from the United States.5 The process differs depending on

52. See Bolton, PTSD in Refugees, supra note 27.

53. Id.

54. See Auerbach INA, supra note 11, at 156 (examining the issuance of Visas under
INA § 221 and 8 U.S.C. § 1201).

55. Id. at 42 (explaining procedure for granting immigrant status under INA § 204
and 8 U.S.C. § 1154).

56. See id. at 161-223 (outlining inspection, apprehension, examination, exclusion,
and removal of refugees and asylum seekers under INA §§ 231-244 and 8 U.S.C. §
1252).

57. See Auerbach INA, supra note 11, at 15 (admissibility requirements under
Chapter 1, INA § l01(a)(42); see also Auerbach INA, supra note 11, at 161 (exclusion
and removal grounds for refugees and asylum seekers under Chapter 4, INA §§ 231-
244)).

58. U.S. Citizenship and Immigration Servs., Questions & Answers: Refugees, DEP'T
OF HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb959
19f35e66f614176543f6dla/?vgnextoid=e4eabcf527f9321OVgnVCMlOOOOOb92ca6OaRC
RD&vgnextchannel=385d3e4d77d7321OVgnVCMIOOOOO82ca6OaRCRD (last visited
March 2, 2013).
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where the person is located when he or she first requests protection from the
United States.59

A. Overseas Resettlement Program

One of two processes by which refugees are admitted to the United States
is through overseas Resettlement Support Centers (RSC). 6 0 This procedure
typically begins when people register as refugees with the United Nations
High Commissioner for Refugees (UNHCR), who determines whether or not
the individual meets its statutory definition of "refugee."61 If the UNHCR
finds that the individual is a refugee, it can then refer the individual to the
United States for resettlement.62 There are three types of refugee cases that
the United States prioritizes when processing applications: cases that are
referred to the United States from UNHCR, a U.S. embassy, or other
organization; cases that have been identified by the U.S. Refugee Program
that are of "special humanitarian concern;" and cases of family reunification,
if other family members have already been resettled in the United States.63

59. Auerbach INA, supra note 11, at 54 (under INA § 208(b)(1), a general condition
for granting asylum in the United States is for the person seeking asylum to fall under the
definition of refugee, as defined in INA § 101(a)(42)(A), and be already present in the
United States).

60. See Refugee Admissions, supra note 7.

61. U.N. Convention Relating to the Status of Refugees, art. 1, July 28, 1951, 189
U.N.T.S. 150 (1951) (defining refugee as "owing to well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his nationality and is unable or, owing
to such fear, is unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual residence as a
result of such events, is unable, or, owing to such fear, is unwilling to return to it.").

62. See Refugee Admissions, supra note 7.

63. U.S. Citizenship and Immigration Servs., The United States Refugee Admissions
Program (USRAP) Consultation & Worldwide Processing Priorities, DEP'T OF
HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919
f35e66f614176543f6dla/?vgnextoid=796b0eb389683210VgnVCM 1OOOOO82ca6OaRCR
D&vgnextchannel=385d3e4d77d7321OVgnVCMIOOOOO82ca6OaRCRD (last updated
Mar. 25, 2011) (The Department of State's Bureau of Population, Refugees and
Migration (PRM) operates eight regional RSCs where referred eligible individuals can
being the process of applying for resettlement within the United States) [hereinafter
USRAP Processing Priorities].
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Processing at the RSC begins with the collection of biographical
information from the applicants, which is forwarded for review to the
Department of Homeland Security's United States Citizenship and
Immigration Services (USCIS).6 After review, USCIS conducts screenings
to ensure applicants are not terrorists, criminals, or otherwise security threats
to the United States. Those screenings consist of interviews whereby a
USCIS officer tries to obtain information from the applicant regarding their
qualifying refugee status, any other possible country for resettlement, family
resettlement status, and whether the person would otherwise meet the criteria
of admissibility under U.S. law. 66 Throughout the interview, the USCIS
officer evaluates the credibility of the applicant and completes additional
security checks.67 After USCIS finds the applicant credible and not a
security risk, the applicant must undergo a medical exam to ensure he or she
does not have a "communicable disease of public health significance...."68
Once approved, and barring any otherwise excludible offenses, the applicant
then enters the United States Refugee Admissions Program (USRAP) and
obtains protected refugee status.69

B. Domestic Asylum Process

The domestic process is similar to the overseas refugee resettlement
process except that, in the domestic asylum process, the asylum-seekers are
already located physicall within the United States and are processed
directly through USCIS.7 Akin to applicants from outside the United

64. See Refugee Admissions, supra note 7.

65. Id.

66. U.S. Citizenship and Immigration Servs., Eligibility Determination, DEP'T OF
HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f3
5e66f614176543f6dla/?vgnextoid=eaa8840aa468321OVgnVCM 1OOOOO82ca6OaRCRD
&vgnextchannel=385d3e4d77d7321OVgnVCM1O0000082ca6OaRCRD (last visited Sept.
4, 2009) [hereinafter Eligibility Determination].

67. Id.

68. Auerbach INA, supra note 11, at 66 (explaining INA § 212(a)(1)(A)(i)).

69. See Refugee Admissions, supra note 7 (stating there are programs through
USRAP which provide assistance upon arrival to the United States, as well as support
throughout the resettlement process).

70. U.S. Citizenship and Immigration Servs., Obtaining Asylum in the United States,
DEP'T OF HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb
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States, asylum-seekers must first fit the INA definition of "refugee" which
was adopted from the 1967 United Nations Protocol.7 1 Furthermore, under
the INA,

Any alien who is physically present in the United States or who
arrives in the United States (whether or not at a designated port of
arrival and including an alien who is brought to the United States
after having been interdicted in international or United States
waters), irrespective of such alien's status, may apply for asylum
in accordance with this section or, where applicable, section
235(b).72

There are two ways to apply for asylum: an affirmative asylum
application filed with USCIS, or a defensive asylum application filed before
an immigration court.73 Affirmative asylum processing involves individuals
who are already in the United States, and are not currently in removal
proceedings. 74  Once the asylum-seeker has submitted his application to
USCIS, the security screening process involves taking the applicants'
fingerprints and performing a background check.7 s Then, USCIS will

95919f35e66f614176543f6dla/?vgnextoid=dab9f067e3183210VgnVCM00000082ca60
aRCRD&vgnextchannel=f39d3e4d77d7321 OVgnVCM I 00000082ca6OaRCRD (last
visited Mar. 10, 2011) [hereinafter Obtaining Asylum in the United States].

71. Auerbach INA, supra note 11, at 15 (defining "refugee" under INA § 101 (a)(42)
as "any person who is outside any country of such person's nationality . . . and who is
unable or unwilling to return to, and is unable or unwilling to avail himself or herself of
the protection of, that country because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, membership in a particular social
group, or political opinion. . ..").

72. Id. at 53 (examining INA § 208(a)(1). Section 235 referenced in this section
refers to the authority of immigration officials to refer otherwise inadmissible individuals
(due to illegal entry or misrepresentation), to an interview by an asylum officer before
ordering the individual to be removed from the United States if the individual claims
asylum). See id. at 164 (inspection by Immigration Officers under INA § 235).

73. Obtaining Asylum in the United States, supra note 70.

74. Id.

75. U.S. Citizenship and Immigration Servs., The Affirmative Asylum Process, DEP'T
OF HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f
35e66f614176543f6dla/?vgnextoid=888el8alf8b7321VgnVCMlOOOOO082ca6OaRCR
D&vgnextchannel=f39d3e4d77d7321OVgnVCMIOOOOO82ca6OaRCRD (last visited
Mar. 10, 2011) [hereinafter The Affirmative Asylum Process].
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conduct an interview durin6 which the asylum officer will evaluate the
credibility of the applicant. 6 If the asylum officer finds the applicant
credible and the applicant otherwise meets the requirements for asylum, a
decision will be made several weeks later and asylum will likely be
granted.77

Defensive asylum processing is similar to the affirmative process, except
that the individual seeking asylum is doing so as a defense to removal.
The individual must already be involved in removal proceedings with an
immigration court, which is a function of the Department of Justice's
Executive Office for Immigration Review (EOIR).7 The process is more
adversarial because the asylum claim is heard in immigration court before a
judge and opposing counsel from DHS representing the interests of the U.S.
Government, rather than before an asylum office from USCIS.80 Since the
asylum claim is heard during a removal proceeding, it is conducted as a
trial.8' The individual (and his or her attorney, if represented) may make
opening and closing statements and present witnesses (including expert

82witnesses on country conditions or psychologists). If the judge denies the
claim for asylum, he or she must consider whether other grounds of relief

83
are applicable; if not, then the judge may enter an order for removal.

76. Id.; see also U.S. Citizenship and Immigration Servs., Asylum Officer Basic

Training Course: Making An Asylum Decision 15-19 (Dec. 5, 2002), available at

http://www.uscis.gov/USCIS/Humanitarian/Refugees%20&%2OAsylum/Asylum/AOBT
C%20Lesson%20Plans/AOBT-Making-an-Asylum-Decision-3augl0.pdf (noting some

factors asylum officers will base their credibility determination on include the candor and
demeanor of the applicant, the "inherent plausibility of the account," and the consistency

between oral and written statements).

77. Id.

78. Obtaining Asylum in the United States, supra note 70.

79. Id.

80. Id. (explaining that "Immigration Judges will hear a defensive asylum claim in

adversarial (courtroom-like) proceedings.").

8 1. Id.

82. See id.

83. Obtaining Asylum in the United States, supra note 70.
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C. Statutory Timeline for Asylum Applications

To claim asylum, the applicant must meet the statutory timeline in order
for his application to be reviewed. 84 The INA states that the applicant must
show "by clear and convincing evidence that the application has been filed
within 1 year after the date of [the applicant]'s arrival into the United
States."85 The one-year period begins upon the applicant's arrival into the
United States, and ends on that same date one year later.86 The burden is on
the applicant to prove by clear and convincing evidence that the applicant
arrived in the United States and applied for asylum within the same year.8

There are two situations, however, where the timeline may be waived.88

First, the one-year time limit may be waived if the applicant can sufficiently
demonstrate that there were extraordinary circumstances resulting in a delay
of filing of the application. An extraordinary circumstance can excuse a
late filing only if the applicant can prove that the circumstances were
"directly related to the [individual's] failure to file the application within the
1-year filing period."90 Examples of extraordinary circumstances include:

Serious illness or mental or physical disability, including any
effects of persecution or violent harm suffered in the past, during
the 1-year period after arrival; Legal disability (e.g., the applicant
was an unaccompanied minor or suffered from a mental

84. Auerbach INA, supra note 11, at 53 (detailing one year time limit imposed by
INA § 208(a)(2)(B)).

85. Id.

86. U.S. Citizenship and Immigration Servs., Asylum Officer Basic Training Course:
One Year Filing Deadline 5 (Mar. 23, 2009), available at http://www.uscis.gov/
USCIS/Humanitarian/Refugees%20&%2OAsylum/Asylum/AOBTC%20Lesson%20Plans
/One-Year-Filing-Deadline-31augl0.pdf (explaining if the individual arrives in the
United States on February 23, 2000, the period to apply would end on February 23, 2001)
[hereinafter AOBTC: One Year Filing Deadline].

87. Id. at 6.

88. Auerbach INA, supra note 11, at 53-54 (waiving timelines under INA §
208(a)(2)(D)).

8 9. Id.

90. 8 C.F.R. § 208.4(a)(5) (2011).
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impairment) during the 1-year period after arrival; Ineffective
assistance of counsel .... .F

Second, the one-year timeline can be waived if there are changes in
circumstances that "materially affect the applicant's eligibility for asylum."92

A "changed circumstance" exists if an individual was present in the United
States for longer than one year and, while in the United States, there has
been a change to the condition of their home country that would threaten the
safety of the individual if he returns. 9 3 If the applicant does not fall into
either category of exceptions and fails to submit their asylum application
within one year of entry to the United States, his application will not be
considered.

D. Interview Process

If the applicant submits his asylum application within the one-year
timeline (or falls under one of the two exceptions) and is applying
affirmatively, then USCIS will instruct the applicant to be fingerprinted in
order to conduct a background check. USCIS will also send notice to the
applicant (usually within a month of aplying) indicating when the
applicant's asylum interview will take place. USCIS has training programs
for its asylum officers, teaching officers how to make an asylum decision
and what factors should be considered during the interview. 9 7  Several

91. Id. § 208.4(a)(5)(i-iii).

92. Auerbach INA, supra note 11, at 53-54 (changing circumstances exception for
timing under INA § 208(a)(2)(B)).

93. See AOBTC: One Year Filing Deadline, supra note 86, at 9.

94. Auerbach INA, supra note 11, at 53 (describing how under INA § 208(a)(2)(B),
the application will not be considered for asylum unless it is shown by "clear and
convincing evidence that the application has been filed within 1 year of the date of [the
applicant's] arrival in the United States.").

95. The Affirmative Asylum Process, supra note 75.

96. Id.

97. U.S. Citizenship and Immigration Servs., Asylum Officer Basic Training Course:
Making An Asylum Decision 1 (Dec. 5, 2002), available at http://www.uscis.gov/
USCIS/Humanitarian/Refugees%20&%2OAsylum/Asylum/AOBTC%2OLesson%20Plans
/AOBT-Making-an-Asylum-Decision-3augl0.pdf [hereinafter AOBTC: Making An
Asylum Decision].
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factors should be considered when making asylum determinations: the
credibility of the applicant; country conditions (including the country's
record of human rights abuses, identification of guerilla forces, and recent
political events); U.S. asylum law; and international human rights law.98
The first factor, credibility, is extremely important since an asylum applicant
will be subject to expedited removal if he is not found credible during his
interview with asylum officials.9 9

Under the INA, an asylum officer will conduct an interview with the
applicant and "if the officer determines that [the applicant] does not have a
credible fear of persecution, the officer shall order [the applicant] removed
from the United States . . . ."too Immigration courts will provide the
applicant with a prompt review by an immigration judge to determine,
before the removal is executed, whether or not he has a credible fear of
persecution.'01 The INA also says that the applicant will face mandatory
detention until he is removed from the United States if the applicant is found
not to have a credible fear of persecution.102 Therefore, establishing
credibility with the asylum officer is critical, otherwise the applicant could
be detained and likely removed by an immigration court if the court agrees
with the officer's recommendation for removal.' 03

If the applicant is applying for affirmative asylum (i.e. the applicant
has not been placed in removal proceedings), the interview by the asylum
officer is non-adversarial and will include questions to establish the
applicant's identity, eligibility for resettlement in the United States, and

98. Id. at 5.

99. U.S. Citizenship and Immigration Servs., Asylum Officer Basic Training Course:
Credible Fear 1 (Apr. 14, 2006), available at http://www.uscis.govUSCIS/
Humanitarian/Refugees%20&%2OAsylum/Asylum/AOBTC%20Lesson%20PIans/Credib
le-Fear-3 lauglO.pdf [hereinafter AOBTC: Credible Fear]; see also Definition of Terms,
DEP'T OF HOMELAND SEC., http://www.dhs.gov/files/statistics/stdfdef.shtm (last visited
March 2, 2013) (defining expedited removal as authorization by DHS to quickly remove
an individual without referral to an immigration judge after the asylum officer determines
no credible fear of persecution exists and the individual has no other grounds for status in
the United States).

100. Auerbach INA, supra note 11, at 166 (examining INA § 235(b)(l)(B)(iii)(I)).

101. Id. (examining INA § 235(b)(1)(B)(iii)(III)).

102. Id. (examining INA § 235(b)(1)(B)(iii)(IV)).

103. Id.
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biographical information.104 A critical portion of the interview is composed
of questions related to why the applicant is seeking asylum or refugee status
in the United States.105 The applicant must use as many details as possible
to establish his well-founded fear of persecution in order to qualify as a
refugee.106 The asylum officer must then determine if there are any reasons
why the applicant would be ineligible for claiming asylum or refugee status
in the United States. 0 7

During the interview, the asylum officer will evaluate the applicant's
credibility as defined by the INA.o The REAL ID Act of 2005 developed
this new standard.109 The INA says that the trier of fact (which could be an
immigration official or an immigration judge) can:

base a credibility determination on the demeanor, candor, or
responsiveness of applicant or witness, the inherent plausibility of
the applicant's or witness's account, the consistency of the
applicant's or witness's oral and written statements.. .other
evidence of record [including reports from Department of State on
country conditions], and any inaccuracies and falsehoods in such
statements, without regard to whether an inconsistency,
inaccuracy, or falsehood goes to the heart of the applicant's claim,
or any other relevant factor."10

Under this standard, an asylum officer can look to the conduct and
openness of the applicant as well as any inaccuracies in his statements,
regardless of whether the inaccuracy goes to the heart of their fear of

104. See Information Guide for Prospective Asylum Applicants, supra note 15.

105. U.S. Citizenship and Immigration Servs., Asylum Officer Basic Training Course:
Interviewing Part III: Eliciting Testimony 6 (Mar. 3, 2005), available at
http://www.uscis.gov/USCIS/Humanitarian/Refugees%20&%2OAsylum/AsylunAOBT
C%20Lesson%20PIans/Interview-Part3-%20Eliciting-Testimony3 1augl0.pdf.

106. See Information Guide for Prospective Asylum Applicants, supra note 15.

107. Asylum Bars, supra note 26 (listing examples of asylum bars to include
participation in or ordering persecution of people in home country, conviction of a
"particularly serious crime," having engaged in terrorist activity, membership in a
terrorist organization, posing a danger to safety and security of the United States, etc.).

108. In re S-B-, 24 I&N Dec. 42, 42-43 (BIA 2006).

109. Id. at 42.

110. INA § 208(b)(1)(B)(iii) (quoted in In re S-B-, 24 I&N, at 43 n.1).
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persecution."' The asylum officer can also look to other information, such
as country reports provided by the Department of State which might
corroborate the applicant's story of persecution or well-founded fear.112

Since immigration officials have broad authority in making credibility
determinations, the applicant has the burden to prove that he or she is
eligible for asylum; therefore, it is crucial for the applicant to avoid any
credibility pitfalls.'1 3

This new standard impacts defensive asylum claims as well, especially
since in those claims, the individual is already being considered for removal
from the United States.l 14 If an individual is using asylum as a defense to
removal, he must undergo a trial proceeding instead of an interview." 5

During such trial proceedings, immigration judges use the same credibility
standard to determine if the individual has a credible well-founded fear of
persecution.1 6  Therefore, whether the individual is claiming asylum
affirmatively or defensively, overcoming the credibility standard is very
important to a successful grant of asylum. 17

E. Types ofAsylum Decisions That Could be Rendered Based on Application
Credibility

After the interview process has been completed and a credibility
determination has been made, there are five possible decisions that could be

111. Id.

112. Id.

113. Q & A: Credible Fear Screening, supra note 22 (explaining if an asylum
applicant fails to reach the burden of proof to show a credible fear of persecution, the
immigration official will initiate expedited removal proceedings).

114. Obtaining Asylum in the United States, supra note 70.

115. Id. (explaining that defensive claims to asylum are handled in a "courtroom-like
proceeding").

116. INA § 208(b)(1)(B)(iii) (quoted in In re S-B-, 24 I&N, at 43 n.1) (explaining that
a "trier of fact" makes the credibility determination; a trier of fact can be an immigration
judge).

117. AOBTC: Credible Fear, supra note 99, at 15 (explaining how either USCIS or
the immigration judge will make a decision regarding the credibility of the well-founded
fear of persecution of an asylum applicant).
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made: a grant of asylum; referral to an immigration court; recommended
approval; notice of intent to deny; or denial of asylum." 8  After the
interview process, if the asylum officer, based on the totality of the
circumstances, finds the applicant has a credible fear, otherwise meets the
definition of refugee, and is not subject to any bars to admission, the
applicant will be granted asylum.119 The asylee would then be eligible to
apply for employment authorization, a social security card, family
immigration benefits, and lawful permanent residence after one year.' 2 0 if,
however, an asylum officer does not believe the applicant has a credible
claim, then the burden is on the applicant to renew his application in front of
an immigration judge from EOIR, who will either agree with the asylum
officer and order the individual removed, or disagree and grant asylum.' 2'

A decision to refer the applicant to an immigration court usually occurs if
the applicant is not in valid status at the time of the asylum interview and
USCIS was unable to grant asylum during the initial proceedings.122 The
immigration judge will then review the information compiled by USCIS and
make a determination to either grant or deny asylum.123 If the applicant has
otherwise fulfilled the requirements for asylum, but is awaiting the results of
a security check, USCIS will send him or her a "recommended approval." 24

Once the security checks are completed and there is no security threat
determined, asylum will be granted.

118. U.S. Citizenship and Immigration Servs., Types of Asylum Decisions, DEP'T OF

HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6
14176543f6dla/?vgnextoid=4a49549bf068321OVgnVCM 1OOOOO82ca6aRCRD&vgne
xtchannel=f39d3e4d77d7321OVgnVCM 1OOOOO82ca6OaRCRD (last updated Mar. 15,
2011) [hereinafter Types ofAsylum Decisions].

119. See Types of Asylum Decisions, supra note 118 (establishing that an asylum
officer can grant asylum if the individual meets the definition of refugee and has
complied with all processing deadlines (or exceptions) and is otherwise admissible to the
United States).

120. See Types ofAsylum Decisions, supra note 118.

121. Obtaining Asylum in the United States, supra note 70.

122. Id.

123. Id.

124. See Types ofAsylum Decisions, supra note 118.

125. Id.
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A Notice of Intent to Deny will be issued if USCIS finds that the applicant
is legally in the United States but otherwise does not meet the requirements
for asylum.126 The Notice of Intent to Deny will provide the reasons why
the asylum application is going to be denied, but also provides the applicant
sixteen days to respond and either provide new information to USCIS or
explain why their asylum application should be granted. 127 If, after sixteen
days the applicant does not respond, or if he does respond but USCIS still
finds him ineligible, the applicant will receive a Final Denial letter.128 The
Final Denial cannot be appealed.129 However, the individual can file a
motion to reopen or reconsider in the event of an adverse finding.' 30

F. Role ofDepartment ofJustice's Executive Office ofImmigration Review
Board oflmmigration Appeals, and Federal Circuit Courts

In order to fully understand the process, it's necessary to clarify the role of
immigration courts, the Board of Immigration Appeals (BIA) and the federal
circuit courts. As mentioned above, the immigration courts are run by
EOIR.131 The main purpose of EOIR is to provide an administrative court
process that facilitates removal proceedings.132 In the context of asylum,
immigration courts can hear asylum claims after USCIS refers the applicant
to immigration courts or if the asylum applicant is already in removal

126. Id. (explaining an appeal procedure whereby the applicant would have 16 days to
communicate reasons why they should not be denied asylum, and why the USCIS official
should reconsider their determination).

127. Id.

128. Id.

129. Id.

130. U.S. Citizenship and Immigration Serv., I-290B Notice of Appeal or Motion,
DEP'T OF HOMELAND SEC., http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb
95919f35e66f614176543f6dla/?vgnextoid=62le2cla6855d0l0VgnVCM0000048f3d6a
IRCRD (last updated Jan. 1, 2013).

131. Executive Office for Immigration Review, EOIR at a Glance, DEP'T OF JUSTICE
(Mar. 2, 2013), http://www.justice.gov/eoir/press/2010/EOIRataGlance09092010.htm
[hereinafter EDIR at a Glance].

132. Id.
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proceedings.133 In those cases, the immigration judge will make a decision
to either grant asylum as a form of relief from removal, or deny asylum thus
prompting DHS to begin the process for removal.134

The decision of the immigration judge can be appealed to the BIA.135
Both the applicant and the DHS can appeal to the BIA but must appeal
within 30 days of the decision of the immigration court.' The BIA is the
top administrative body, which has binding authority on immigration judges
and DHS officers unless overruled by a federal circuit court or the Attorney
General.'3 7 It hears certain decisions that are appealed after an immigration
judge renders a decision. The BIA applies a "clearly erroneous" standard of
review for factual findings, but has a de novo standard for questions of
law.'38 If the applicant disagrees with the BIA, he or she (not the DHS) can
appeal to a federal circuit court of appeals.'3 9 The standard of review by
federal circuit courts of administrative interpretations of statutes is
determined by a two-step test.140 First, if Congress has spoken directly
about the precise issue, then the agency and court must abide by
congressional intent.141 If, however, Congress has not spoken

133. Obtaining Asylum in the United States, supra note 70 (as discussed in "section II,
part B" of this note).

134. See Obtaining Asylum in the United States, supra note 70 (addressing if asylum
is denied and no other forms of relief are available, an immigration judge will order the
individual removed from the United States); see also EOIR at a Glance, supra note 131
(describing if an immigration judge orders an individual removed, DHS "may remove the
person from the United States").

135. See EOIR at a Glance, supra note 131.

136. Id. (noting under "Appeals of Immigration Judge Decisions" should be filed
within 30 days of the decision).

137. Executive Office for Immigration Review, Overview of Board of Immigration
Appeals, DEP'T OF JUSTICE (Nov. 2011), http://www.justice.gov/eoir/biainfo.htm.

138. Matter of A-S-B, 24 I&N Dec. 493, 495-96 (BIA 2008).

139. The Affirmative Asylum Process, supra note 75.

140. Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43
(1984).

141. Id.
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unambiguously on the issue, then courts should defer to agency
interpretation. 2 These levels of appeal for an asylum applicant and
standards of review are important since the credibility of the asylum
application and interview will be reviewed at each level of appeal.143

Therefore, the establishment of credibility at the initial interview with the
asylum officer from USCIS is absolutely critical for a successful asylum
claim and, if necessary, subsequent appeals.

III. THE NEED To PROTECT REFUGEES SUFFERING FROM PTSD

A. The Impact ofPTSD on Establishing Credibility

Throughout the asylum application process, the applicant must establish
they have a credible fear of persecution.'" As previously discussed, The
REAL ID Act of 2005 continues to have a deep impact on the way
immigration judges make credibility decisions. 4 5 The REAL ID Act
changed the credibility standard and requires that immigration officials make
credibility determinations based on several factors, including the demeanor,
candor or responsiveness of the applicant, the inherent plausibility of the
applicant's account, consistency of previous statements, and consistency of
account when viewed with other evidence.146

142. Id. at 843.

143. Dep't of Justice, Exec. Office for Immigration Review, Board of Immigration
Appeals Practice Manual, 52 (2008), available at http://www.justice.gov/eoir/
vll/qapracmanual/pracmanual/chap4.pdf (describing the record on appeal, and the items
the BIA can review in making its decision under § 4.2(h)).

144. Immigration and Nationality Act, 8 U.S.C. § 1158(b)(1)(B)(iii) (2006 & Supp.
2012); see Matter of Acosta, 19 I&N Dec. 211, 221-22 (BIA 1985), available at
http://www.justice.gov/eoir/vll/intdec/voll9/2986.pdf (stating the definition for "fear of
persecution" is: "[A] genuine apprehension or awareness of danger in another country ...
no other motivation, such as dissent or disagreement with the conditions in another
country or a desire to experience greater economic advantage or personal freedom in the
United States satisfies the definition ofrefugee created under the act").

145. See In re S-B- 24 I&N Dec. 42, 42-43 (BIA 2006).

146. The REAL ID Act of 2005, Pub. L. No. 109-13, § 101(a)(3), 119 Stat. 302, 302-
303 (2005) (amending Section 208(b)(1) of the Immigration and Nationality Act, 8
U.S.C. §1 158(b)(1)(B)(iii), by listing the several factors for credibility determinations:
demeanor, candor, responsiveness of applicant, inherent plausibility of account,
consistency of statements regardless of the circumstances under which statements were
made, internal consistency of statements, consistency with record, consistency with other
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These factors can be directly impacted by symptoms of PTSD, which may
lead to an adverse credibility finding. Some PTSD symptoms such as
avoidance, flashbacks, high anxiety, and shame might impact a person's
ability to discuss his or her past persecution and traumatic experience.147
Flashbacks, for example, are brief memories that might not last very long, or
might not be very complete, but can make the person feel as though he or
she is reliving the trauma.148 Flashbacks often cause extreme anxiety and
sometimes a sense of terror in the person and could impact an asylee's
credibility if the asylee changes his story or demeanor as a result of reliving
the past persecution. Many people suffering from PTSD also form coping
mechanisms whereby they try to block certain memories, which can present
a problem in asylum application, since the memories and experience of
persecution must be established in order for the person to meet the definition
of refugee.149

If an applicant for asylum cannot establish credibility, their application
will be denied, and removal proceedings will be initiated.150 Establishing
credibility from the beginning of the process is essential, as asylum
applications and the administrative record are often reviewed by multiple
entities: USCIS officials will review the application first and evaluate

evidence (such as Department of State reports, etc.), any inaccuracies or falsehoods in
statements (regardless if the inconsistency or falsehood goes to the heart of the claim), or
any relevant factor).

147. Post-traumatic stress disorder (PTSD), supra note 34.

148. Matthew Friedman, M.D., PTSD History and Overview, Nat'l Ctr. for
Posttraumatic Stress Disorder, U.S. DEP'T FOR VETERAN'S AFFAIRS (Dec. 20, 2011),
http://www.ptsd.va.gov/professional/pages/ptsd-overview.asp (explaining that the criteria
for PTSD includes intrusive recollections whereby the traumatic experience can remain
as an overwhelming psychological experience that can manifest in flashbacks).

149. INA § 101(a)(42) (2006) (codified as 8 U.S.C. § 1101(a)(42) (defining a
"refugee" as someone who is unable or unwilling to avail themselves to the protection of
their home country based on "a well-founded fear of persecution.")); see also Negative
Coping and PTSD, Nat'l Ctr. for Posttraumatic Stress Disorder, U.S. DEP'T FOR

VETERAN'S AFFAIRS, http://www.ptsd.va.gov/public/pages/ptsd-negative-coping.asp (last
visited Mar. 11, 2013).

150. 8 U.S.C. § 1158(c)(3) (2006 & Supp. 2012) (describing if an asylum applicant is
subject to any grounds of inadmissibility, the applicant will be subject to removal
pending a decision by the Attorney General (who is represented by immigration judges of
EOIR)).
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credibility through the application and interview; then immigration judges
from EOIR will review the application if USCIS determines it cannot grant
the application; and if the individual is not in valid immigration status, then
appeals are heard before the BLA. Finally, once these administrative
remedies are exhausted, individuals who are denied asylum may request
review by a federal circuit court. At all levels, the credibility of the
applicant is critical because each level of review will look to the consistent
credibility of the applicant in order to analyze whether the applicant's fear of
persecution is well-founded."'

In Sanga v. Gonzales, Mr. Sanga entered the United States without
inspection in January 2000 and filed an asylum application (or withholding
of removal) in January 2001, four days after the one-year timeline had
passed.152 He filed for asylum as well as for protection under the
Convention Against Torture and expressed his fear of returning to the
Republic of Congo, his home country.1 53  Sanga's alleged account of
persecution stemmed from the civil war in the Congo, which replaced the
government there in 1997.154 Sanga said that he was affiliated with an
opposing political party and claimed that government soldiers arrested, beat,
sexually assaulted, and threatened him based on his past political
activities.155 He also described his father being shot and his sister being
raped by government soldiers while he hid in his house with his mother.
He later described how he, his mother, and his sister later fled to Gabon, a
neighboring country.157

Sanga was unable to provide a consistent account of his persecution; there
were inconsistencies in his story between his asylum application, his asylum
interview with USCIS, and his testimony in front of the Immigration
Judge.158  The Immigration Judge denied Sanga's claim and the BIA

151. Board of Immigration Appeals Practice Manual, supra note 144, at 52
(describing the record on appeal, and what the BIA reviews in making its decisions).

152. Sanga v. Gonzales, 121 Fed.App'x 841, 842 (10th Cir. 2005).

153. Id. at 842.

154. Id.

155. Id.

156. Id. at 843.

157. Id.

158. Id.
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dismissed his appeal.159 The case then reached the Tenth Circuit, the last
level of review for Sanga's asylum claim and withholding of removal. The
Tenth Circuit examined the briefs of the parties but did not hear oral
arguments.16 0 The Tenth Circuit denied asylum and Sanga was subject to
removal for failure to file a timely application and failure to establish a
credible fear of persecution.161

The Tenth Circuit noted that Sanga told the Immigration Judge that he
was "too traumatized by what had happened to him to easily divulge the
facts" and that he "was too depressed to tell what happened to him
initially." 6 2 He was diagnosed with PTSD but the Tenth Circuit did not find
the diagnosis particularly trustworthy since the court noted the diagnosis was
given after an interview with a licensed psychiatrist that lasted less than two
hours.163 The Tenth Circuit stated that the adverse credibility determination
was supported by "specific, cogent reasons [found by the Immigration
Judge] for disbelieving petitioner's claims of persecution and torture in that
his story changed in material respects in the three times he told it."' 6" Based
on the credibility factors incorporated into INA by the REAL ID Act, the
Tenth Circuit found specific reasons to deny Mr. Sanga's claim, particularly
based on his inconsistent accounts, a lack of detail, and the implausibility of
his claim.165

The reasons for the Tenth Circuit's denial of asylum relate directly to
symptoms of PTSD that Sanga exhibited. People who suffer from PTSD are
often unable to consistently tell their stories of torture and persecution
because they are focused on trying to survive and cope with the traumatizing
experience. PTSD can cause difficulty in recalling memories and
concentrating, and many people who suffer from PTSD also try to repress

159. Id.

160. Sanga v. Gonzales, 121 Fed.App'x 841, 842 (10th Cir. 2005).

161. Id. at 844.

162. Id. at 843.

163. Id.

164. Id. at 844.

165. Id.
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the memories that cause such great anxiety.' PTSD can also cause
delusions and heightened emotions, so victims of torture may remember
their torture differently each time they have to think back on it.' Sanga
could have experienced some of these symptoms, which would help explain
the inconsistencies and implausibility of his story. Sanga's story highlights
the need for consistent due process safeguards to be sure that immigration
officials consider all relevant factors, such as the symptoms of PTSD, when
making asylum determinations.

Safeguards are needed, not only because PTSD symptoms can negatively
impact the determination of credibility, but also to create consistency among
court determinations. Many of the circuit courts have been inconsistent in
their use of PTSD diagnoses as a reason for the courts' adverse credibility
findings. For example, despite Sanga exhibiting clear symptoms and
receiving a diagnosis of PTSD, the Tenth Circuit and all other lower levels
of appeal denied asylum based on a finding of adverse credibility. In a
contrasting scenario, the First Circuit vacated and remanded a case because
the BIA failed to give enough weight to the diagnosis of PTSD as
corroborative evidence of the petitioner's fear of persecution to establish her
claim for asylum. 1s In making its decision, the First Circuit noted that the
immigration court applied the wrong standard to establish credibility and
that it should have taken the PTSD into account as corroborative evidence
when making its asylum determination. In reviewing this asylum case
where there was a clear diagnosis of PTSD, the First Circuit gave a great
deal of weight to the diagnosis and remanded the case when it found that the
immigration courts did not consider PTSD as a factor weighing in favor of
granting the application. 170  The Ninth Circuit has also indicated that
immigration judges must consider an asylum applicant's explanation for the

166. See Post-Traumatic Stress Disorder (PTSD), supra note 34 (explaining that
people who suffer from PTSD can have memory problems, trouble concentrating, and
delusions).

167. Id.

168. Mukamusoni v. Ashcroft, 390 F.3d 110, 122 (1st Cir. 2004) (remanding case to
immigration court based on the BIA's error for failure to consider entire record including
medical reports providing the diagnosis for PTSD).

169. Id. at 122 (regarding the lack of corroborative evidence, the BIA demanded a
higher standard of corroboration then it should have, which was part of the reason the
First Circuit vacated and remanded the case).

170. Id at 126.
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lack of consistency, otherwise the judge is not making a credibility
determination based on the totality of the circumstances.

In establishing credibility before a USCIS official, whether in immigration
courts or circuit courts, safeguards must be in place to avoid PTSD
symptoms alone resulting in a denial of asylum. One such safeguard would
be implementing a requirement that immigration officials must consider the
symptoms of PTSD as a factor before making an adverse credibility finding,
particularly if the asylum applicant raises PTSD as a potential cause for his
or her inconsistencies. In this way, the substantive due process rights of the
individual are protected and fundamental fairness in adjudicating asylum
applications is also guarded. This is because when an asylum applicant
suffers from PTSD, he or she may not be able to provide a consistent
declaration of their fear of persecution and, by denying a person asylum due
to an adverse credibility finding that was caused by the symptoms of PTSD,
the immigration courts are denying a fair adjudication of the application,
which violates due process.

By implementing due process safeguards and weighing PTSD in
conjunction with other credibility factors, the United States can continue to
aid displaced people and afford them every opportunity to establish a claim
to seek protection and begin healing from the trauma and persecution they
suffered in their home countries. If new safeguards are not adopted, then it
is imperative that immigration lawyers become aware of the symptoms and
signs of PTSD in order to effectively assist their clients claiming asylum. If
more attention is not given to PTSD and credibility, bona fide refugees and
asylees will suffer a second "injury" by being denied protection in the
United States.

B. The Impact of PTSD on Timely Filing ofAsylum Applications

In addition to impacting the ability to deliver consistent and credible
statements, PTSD can impact the ability of an individual to file for asylum
within one year of arriving to the United States. This is because PTSD can
have severe effects on daily living.17 2 Since some of the symptoms of PTSD
include an inability to conduct normal activities because of the intense
emotional and psychological scars that PTSD can cause, most people

171. Shrestha v. Holder, 590 F.3d 1034, 1044 (9th Cir. 2010) (stating that
immigration judges must "include the petitioner's explanation for a perceived
inconsistency . . . to ignore a petitioner's explanation for a perceived inconsistency and
relevant record evidence would be to make a credibility determination on less than the
total circumstances in contravention of the REAL ID Act's text").

172. See Post-Traumatic Stress Disorder (PTSD), supra note 34.
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suffering from PTSD struggle to overcome their traumatic experience. 73

This can have an impact on refugees seeking asylum since the INA requires
that an asylum application must be filed within one-year of entry to the
United States, absent any extraordinary or changed circumstances. For an
individual struggling to cope with the traumatic experience they suffered in
their home country, a one-year deadline poses an enormous obstacle.

In the case Matter of L-R-, L.R. was in the United States for one year and
seven months before she filed her claim for asylum. 75 L.R. had fled Mexico
and her abusive common-law husband who had continuously raped and beat
L.R. and her children, locked her in a room, and started a fire in an attempt
to bum her alive.176 The severity of these assaults along with the constant
threat that her husband would kill her and her children led L.R. to flee
Mexico with her children and seek refuge in the United States.17 7  Her
traumatic experiences in Mexico, however, prevented her from successftl
functioning because she was constantly anxious, fearful, unable to sleep
without having nightmares, and exhibited signs of depression. All of
these symptoms are commonly found in someone suffering from PTSD.

L.R. eventually submitted her claim for asylum but was referred to
immigration court by USCIS since she filed outside the one-year deadline.' 80

An immigration judge then reviewed affidavits submitted by her attorneys
attesting to her diagnosis of PTSD and her acute psychological distress.
The immigration judge reviewed the documents and heard arguments that

173. Id.

174. AOBTC: One Year Filing Deadline, supra note 86, at 5 (explaining if the
individual arrives in the United States on February 23, 2000, the period to apply would
end on February 23, 2001).

175. The Matter ofL.R., Ctr. for Gend. & Refugee Studies, http://cgrs.uchastings.edu/
campaigns/Matter/ 200f/2OLR.php (last visited March 1, 2013).

176. Id.

177. Id.

178. Id.

179. See Post-Traumatic Stress Disorder (PTSD), supra note 34.

180. See The Matter ofL.R., Ctr. for Gend. & Refugee Studies, supra note 175.

18 1. Id.
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L.R.'s PTSD "[p]revented her from thinking beyond surviving in the present
and from planning for her future."' 82 Despite all of this evidence, however,
the judge denied L.R.'s claim for asylum based on her untimely filing and
because her persecution was not "on account of a statutorily protected
ground."' 83

Even though her attorneys produced medical reports and evaluations, as
well as other affidavits written by psychiatric experts, L.R.'s asylum
application was initially denied.184 Her claim went on to appeal at the BIA,
who remanded her back to immigration court.'85 The immigration judge,
who heard the case at the first trial and also on remand, was reluctant to
waive her failure to apply for asylum within one year, but as the expert
explained in her remanded trial, her PTSD caused L.R. to be unable to
participate in activities that didn't concern her immediate survival.186 L.R.
has since been granted asylum but, throughout the initial application process
and throughout her appeals, L.R. was denied a fair adjudication because the
immigration judge did not give sufficient weight to her mental health
condition. In order for asylum applicants like L.R. to be eligible for a
waiver of her failure to submit their asylum applications within one-year of
entry, the immigration judge or asylum officer must recognize that
symptoms of PTSD constitute an exception to the one-year filing deadline,
because they prove a mental health condition which impaired the asylum

182. Id.

183. Id. (Ms. L.R.'s attorneys argued that she fell into the class of membership in a
particular social group, which her attorneys defined as domestic violence victims who

cannot escape their abusers).

184. Id. (highlighting the expert affidavit written by Dr. Lustig, a psychiatry
professor at the University of San Francisco Medical School, where he explained "PTSD
frequently causes people to avoid anything that reminds them of their trauma and renders
them unable to participate in activities unrelated to immediate survival, such as the

process of seeking asylum.").

185. Id.

186. Id.

187. See generally Supplemental Brief of Dep't of Homeland Sec. (Apr. 13, 2009)
(redacted), http://cgrs.uchastings.edu/pdfs/Redacted%20DHS%20brief/2Oon%20PSG.
pdf.
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applicant from filing within one-year of entry to the United States. In so
doing, the immigration judge and asylum officials would provide due
process to the asylum applicant by allowing the applicant to apply for
asylum despite the delay in filing, and the applicant could present his or her
case rather than being dismissed before the case was even heard.

In the case highlighted above, L.R. was initially denied the opportunity to
present her case for asylum. In this type of circumstance, the regulations
allow for two exceptions whereby the one-year filing deadline is waived,
neither of which L.R. was initially able to satisfy. These exceptions include
extraordinary circumstances and changed country conditions.' Regulations
established by DHS suggest that asylum applications that could qualify for
an exemption from the one-year filing deadline include those where the
applicant's filing was delayed due to a mental disability stemming from the
effects of persecution or violence suffered in the past. ' L.R.'s application
did not meet this standard because the first immigration judge did not think
her delay in filing was directly related to her PTSD. The judge opined that
her PTSD did not prevent her daily activities and, thus, should not have been
reason to oprevent her from filing her application within the one-year
deadline.19

Despite the judge's initial findings, L.R.'s attorneys were able to
successfully argue on appeal that L.R. met the exception and her untimely
filing should be waived. Following this example, immigration courts and
asylum officials should adopt a policy to include PTSD as an "extraordinary
circumstance" from the initial review of a late-filed application. By
adopting a policy that includes PTSD as an "extraordinary circumstance,"
immigration courts and asylum officials are providing due process to the
asylum applicant in allowing him or her to present his or her case and not
dismissing it outright. This new policy would fit squarely into DHS
regulations, since the regulations state that "serious illness or mental or
physical disability, including any effects of persecution or violent harm
suffering in the past, during the one-year period of after arrival" could be an
extraordinary circumstance that should waive the one-year filing deadline.'91

Immigration courts and DHS should automatically consider PTSD an
extraordinary circumstance that would waive the one-year filing deadline

188. Auerbach INA, supra note 11, at 53-54 (INA § 208(a)(2)(D)).

189. Asylum and Withholding of Removal, 8 C.F.R. § 208.4(a)(5)(i) (2011).

190. The Matter ofL.R., Ctr. for Gend. & Refugee Studies, supra note 175.

191. 8 C.F.R. § 208.4(a)(5)(i).

2013 3 13



314 The Journal of Contemporary Health Law and Policy Vol. XXIX:2

because many of the symptoms of PTSD, such as those suffered by L.R.,
directly relate to a delay in filing for asylum. For example, people who are
suffering from PTSD frequently have flashbacks or trouble sleeping, and
often avoid people and places that would trigger the horrible memories of
the traumatic experience.' 9 2 An individual who is suffering from PTSD may
not file for asylum within one year because they are unable to confront the
source of their trauma, which would include their past and well-founded fear
of persecution. Through implementing a policy of understanding,
immigration courts and DHS could protect the due process rights of asylum
applicants who were, for no reason other than the symptoms of PTSD,
unable to file for asylum within one year of entry.

This new policy would not change the burden on the individual to prove
these extraordinary circumstances, but it would allow immigration officials
and courts to take a more lenient approach to individuals who exhibit
symptoms of PTSD.193 As seen in the case of L.R., PTSD can hamper the
timely filing of an asylum application. Therefore, more recognition of
PTSD and its symptoms is necessary in order to afford this vulnerable
population the opportunity to explain how they should fit into the
extraordinary circumstance of mental health disorder as a result of their
persecution. Without additional safeguards, refugee populations will suffer
a double-injury; first the initial torture, and second a denial of due process
and the opportunity of a safe haven to continue their lives free from
persecution.

C. Consideration ofPTSD Regardless ofDiagnosis

In order to qualify as a refugee, an individual must be unwilling and
unable to return to their home country because of past persecution or a well-
founded fear of future persecution.' 9 The INA requires that the persecution
be on account of race, religion, nationality, membership in a particular social
group, or political opinion.'9 5 Events surrounding a refugee's persecution,

192. Nat'l Inst. of Mental Health, Dep't of Health & Human Servs., Post Traumatic
Stress Disorder 1-3, available at http://www.nimh.nih.gov/health/publications/post-
traumatic-stress-disorder-ptsd/nimh ptsd-booklet.pdf.

193. 8 C.F.R. § 208.4(a)(5) (describing that the burden of proof is on the applicant to
show how "extraordinary circumstances" warrants a waiver of the one-year timeline to
apply for asylum).

194. Auerbach INA, supra note 11, at 15 (INA § 102(a)(42)).
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including the initial traumatic experience, compounded with subsequent
trauma (such as conditions in refugee camps) heighten the risk for mental
health disorders.' 96

PTSD and other mental health issues frequently develop in scenarios
where the individual is confronted with death and physical harm.' 97  In
refugee camps in Africa, for example, the UNHCR has noted that there are
increased risks for vulnerable civilian refugees to suffer intimidation and
harassment, as well as suffer due to a lack of humanitarian relief.198 This
increases the atmosphere of stress and anxiety amongst civilian refugees and
can lead to more frequent experiences of trauma and prolonged denial of
medical assistance, which contribute to mental health disorders such as
PTSD.

When evaluating an application for asylum or refugee status, the lack of a
diagnosis of PTSD should not be a substantive factor in determining if the
individual is suffering from PTSD. The types of situations resulting in an
individual becoming a refugee are often panicked and overwhelming, and
these individuals may not be prepared for the legal battle to seek protection
in countries like the United States. For example, since many people either
going through the Overseas Resettlement Program or the domestic asylum
program are not represented by counsel, they may not have considered
getting a mental evaluation for themselves, or may not be able to afford a
mental health evaluation.199 In addition, there are many attorneys who
represent hundreds of clients, and may not have had enough time to get a
mental health evaluation completed of their client, especially if the one-year

195. Id. (INA § 101(b)(42)); see also Black's Law Dictionary (9th ed. 2009) (defining
"persecution" as a "violent, cruel, and oppressive treatment directed toward a person or
group of persons because of their race, religion, sexual orientation, politics, or other
beliefs.")

196. See Bolton, PTSD in Refugees, supra note 27.

197. Post-traumatic stress disorder (PTSD), supra note 34 (pointing out the
heightened risk factors for PTSD as combat exposure, physical attack, and "other
extreme, or life-threatening events").

198. Mark Cutts, Off. of U.N. High Comm'r for Refugees, The State of the World's
Refugees 2000: Fifty Years of Humanitarian Action 248 (2000).

199. See generally Information Guide for Prospective Asylum Applicants, supra note
15 (allowing individual applicants to bring their own attorney at no cost to the U.S.
Government).
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period to file is almost up.200 Therefore, immigration officials and judges
should take mental health disorders such as PTSD into account when
reviewing asylum applicants, whether or not the applicant has a formal
diagnosis.

D. Policy Recommendations and Due Process

In order to better address the significant issue of PTSD in asylum
applicants, Secretary Napolitano of the DHS and Attorney General Holder of
the Department of Justice, must adopt procedures which will allow DHS
officials and immigration judges to give more weight to PTSD when they
make credibility determinations. The credibility factors that Congress
determined were necessary when it passed the REAL ID Act can still be
implemented in the spirit of the law; however, the agencies should interpret
the law in a way that better ensures that mental health conditions are given
sufficient weight before individuals are denied protective asylum and
returned to their home countries. The changes implemented by the REAL
ID Act have had a big impact on asylum applicants with and without mental
health conditions.201 Since Congress believes that credibility should be
given significant weight, DHS and immigration courts must balance that out
by weighing PTSD higher when making credibility decisions, in order to
provide substantive due process and fundamental fairness to asylum
applicants.

Executive agencies have the ability to interpret the law and adopt
regulations that enforce and best implement the intended legislation. The
concern that asylum applicants are being denied due process because of their
mental health condition would be diminished if DHS and immigration courts
recognize that PTSD is an "extraordinary circumstance" whereby the one-
year filing deadline is waived, and that PTSD must be given more weight
when making credibility decisions. In adjusting the policy and regulations

200. The one-year time line cannot be waived unless there are "exceptional
circumstances." Requesting a continuance in order to obtain a mental health evaluation
does not fall within the INA's definition of "exceptional circumstance" even if the
attorney only recently retained the asylum applicant, and that applicant's timeline is
almost up. The applicant can appeal, however, and cite ineffective assistance of counsel,
or other ethical violations for an attorney who takes a case but is unable to represent their
client's asylum claim affectively. See discussion infra Section II.C.

201. Melanie A. Conroy, Real Bias: How REAL ID's Credibility and Corroboration
Requirements Impair Sexual Minority Asylum Applicants, 24 BERKELEY J. GENDER L. &
JUST. 1, 28 (2009) (discussing how the REAL ID act disproportionally emphasizes
credibility and corroboration rather than other evidence and fact-finding).
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of adjudicating asylum applicants based on the stringent requirements of the
REAL ID Act, immigration courts and DHS will ensure that PTSD is fairly
accounted for and that an individual who would otherwise be a bona fide
asylee is not unfairly denied the opportunity to present his or her claim or to
establish a reason why his or her story is inconsistent.

IV. CONCLUSION

The tragic and violent events of the twentieth and twenty-first centuries
have produced an overwhelming number of refugees. While there has been
significant international response as a result of the humanitarian challenges
of the past 100 years, the United States asylum and refugee programs still
face challenges regarding the conflict between maintaining the integrity of
our system to benefit only bona fide refugees, and enacting laws and
procedures that may prevent bona fide refugees from being granted
protection. Refugees who are suffering from PTSD may be bona fide in that
they meet the definition of refugee and are not barred on any other grounds
for entry to the United States, but may nevertheless be denied asylum
because of the symptoms of PTSD.

If a person meets the criteria for refugee-status, they have inherently
experienced some type of persecution or have a fear of future persecution.
Oftentimes the levels of persecution refugees experience lead to mental
health disorders such as PTSD. These mental health challenges make it very
difficult for an asylee to be viewed as credible, since they must relive their
traumatic experience. Many of the symptoms of PTSD, such as a numbing
of emotions, flashbacks, or heightened anxiety, go directly to the issue of
credibility, so the individual must attempt to overcome their symptoms of
PTSD in order to tell a credible story.

The United States refugee and asylum program must adapt to address the
challenges of PTSD and other mental health disorders that impact the
timing, credibility and effectiveness of bona fide asylum claims and
applications. By implementing additional due process safeguards,
immigration officials and courts can ensure that asylum applications are
reviewed for PTSD and mental health disorders. As some courts have noted,
an asylee who suffers from PTSD can use their PTSD as corroborative
evidence that they have suffered some kind of past persecution or torture.
This only furthers the contention that PTSD and its symptoms must be given
special attention, whether or not the asylee has been given a formal
diagnosis. Immigration officials must be aware of the inherent "catch
twenty-two" when reviewing asylum claims; that the individual must have
suffered some past persecution, and that past persecution often results in
mental health disorders such as PTSD which impacts the ability of the
individual to discuss their past persecution in a credible manner. It is
therefore of the utmost importance that the current asylum process adapt to
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reviewing PTSD as a relevant factor in all asylum claims. By doing so, the
system will better enable bona fide refugees to find a safe haven in the
United States, and pursue happiness, peace, and prosperity despite the
persecution suffered in the past.
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Cross-Cultural 
Misunderstandings 

in the 
Asylum-Hearing 

Walter Kalin * 

University of Bern, Switzerland 

This article demonstrates how misunderstandings rooted in the 

differences between the asylum-seeker's and the official's cultural 

background can seriously distort the process of communication during 
the asylum-hearing and thus impair the ability of refugees from Third 

World countries to make their asylum-claims credible. 

Law and legal systems are cultural products; like religion, ideology or art, 

they are: 

structures of meaning in terms of which individuals and groups of 

individuals live out their lives, ... symbols and systems of symbols 

through whose agency such structures are formed, communicated, 

imposed, shared, altered, reproduced (Geertz, 1983:182). 

The cultural basis of law deeply influences the behavior of persons parti? 

cipating in legal procedures. This is apparent in countries with plural legal 

systems in which deeply conflicting traditional notions of law, rights or 

justice and imported modern concepts structure and inform the legal process 
(Geertz, 1983:220). These tensions are not always reconciled in a way 

responsive to the needs of all implicated by that process; on the contrary, 

misunderstandings between those representing different legal cultures are 

inherent in plural legal systems (Bohannan, 1965:39; Hooker, 1975:53). This 

conflictual aspect of legal pluralism has its structural equivalent in the 

situation of aliens subjected to the law of a foreign state. One example of 

growing importance is the predicament of refugees from Third World 

countries who apply for political asylum in an industrialized country of the 

West and whose claims are examined in a formal asylum procedure. 
Since few asylum-seekers are able to prove their claims through written 

evidence such as decisions of courts, warrants of arrest or press reports of 

their arrest, many countries rely primarily upon an in-person interrogation 
or a hearing to establish the facts and to examine the credibility of the 

11 should like to thank Professor Sally F. Moore and Deborah Anker for much encouragement 
and valuable advice. 
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applicant. In the absence of written evidence, the interrogation or hearing, 
and thus the communication between asylum-seeker and official, becomes 

crucial to the decision on political asylum applications. This is especially 
true if the competent authorities tend to substantiate negative decisions 

primarily with factual arguments, ie. if they try to show that due to 

contradictory and implausible statements or apparent lies the applicant has 

not been able to prove his or her claim as a genuine refugee. 
This article identifies five (partially overlapping) obstacles to an undistorted 

interaction between asylum-seeker and official. These include a) the manner 

in which the asylum-seeker expresses him- or herself; b) the interpreter; c) 
the cultural relativity of notions and concepts; d) different perceptions of 

time; and f) the cultural relativity of the concepts of "lie" and "truth". 

Although this list is far from exhaustive, it elaborates factors which not only 
have been repeatedly observed by the author in his capacity as a lawyer 

advising and representing asylum-seekers, but also have been identified by 

anthropologists and sociologists as generally (ie. outside the asylum context) 
characteristic either of legal procedures (e.g. Lind/O'Barr, 1979; Danet, 

1980) or of cross-cultural communication (e.g. Mir-Djalali, 1980; 

Furnham/Bochner, 1982; Gumperz, 1982). Point of reference of the following 

analysis is the asylum-hearing in Switzerland2 which, except in the case of 

manifestly ill-founded requests, must be afforded every asylum-seeker by 
the competent federal authority (Article 16, Asylum Act of October 5th, 

1979). This not only serves to establish the facts but also to determine 

whether, in the absence of sufficient written evidence, the applicant is able 

"to make credible that he is a refugee" (Article 12, Asylum Act). Despite this 

focus upon the Swiss procedure, the conclusions of the article are, due to the 

universal nature of the analyzed causes of cross-cultural misunderstandings, 
also relevant for other countries with a similar asylum-hearing process. 

Manner of Expression 

The credibility of a person's statements depends not only on their content 

but also on how they are expressed (Lind/O'Barr, 1979:67). There is ample 
evidence that the manner of speaking affects the credibility of persons 
involved in legal procedures. It has been noted, for example, that "defendants 

who were more polite and spoke in more grammatically complete sentences 

tended more often to be acquited" and prosecutors who won their cases "were 

verbally assertive, speaking longer, asking more questions referring to the 

witness, and making more indicative statements than did less successful 

counterparts" (Danet, 1980:370 summarizing Parkinson, 1979). In jury 
discussions, "voice quality and speech style are powerful tools, if not in 

2 The author was advising and representing asylum-seekers in Switzerland as an attorney from 
1980-1983; most of the observations made in this article are based on this experience. 
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winning friends, then certainly in influencing people" (Scherer, 1979:118) 
and the trustworthiness of a witness depends, as has been experimentally 
shown, to a considerable extent on the individual's ability to render his or 

her statement in a "narrative" and coherent as opposed to a "fragmented" 
manner (Lind/O'Barr, 1979:71-79). 

Although the ability to express oneself well depends, at least partly, on 

personality (Scherer, 1979:118) and on the educational background of the 

speaker, even well-educated refugees with strong personalities may be unable 

to present their claims forcefully for reasons specific to asylum-seekers. 

Many of them are victims of what Oberg (1960) calls "culture shock" and 

Furnham/Bochner (1982:171) describe as the "bewildering, confusing, 

depressing, anxiety-provoking, humiliating, embarrassing and generally 
stressful" situation of persons who move from one culture to another. 

Especially in the case of refugees from Third World countries, the experience 
of culture shock obviously can gravely impair the applicant's ability to make 

a forceful statement: Such an asylum-seeker may speak in a confused, nervous, 

fragmented and unconvincing manner not because he or she is lying but 

because of the anxiety and insecurity caused by the difficulties of life in an 

entirely new social and cultural environment. 
The concept of subculture (Agar, 1977) is useful in identifying an additional 

source of credibility problems relevant for certain groups of asylum-seekers. 
For example, former members of political parties and groups which were 

illegal in their home countries have deeply internalized the values of secrecy 
and suspicion toward outsiders; they were part of a social network largely 
founded on these values which were crucial for the success of the organization 
and the freedom and even survival of its members. Such persons have 

difficulty in communicating openly and revealing themselves, their feelings, 
beliefs and experiences to everyone not belonging to their group because by 
doing so they violate basic norms of their subculture. If, in the course of the 

asylum hearing, they perceive the interrogating official as not sharing their 

own ideology and political views, they are likely to be reserved and hesitant 

in the manner in which they express themselves and thus to present a 

fragmented and confusing story. 

Finally, the ability to speak forcefully can, however unintentionally, be 

curtailed by the official and the manner in which he or she attempts to 
structure and direct the interaction with the asylum-seeker. Several authors 
have observed that in certain non-Western societies it is important to let 

persons involved in legal procedures speak freely about issues which appear 
to be not directly relevant to the topic of the procedure (e.g. Gluckman, 
1955:95 for African courts; Starr, 1978:274/275 for Turkish courts; Gumperz, 
1982:174-85 in a case study concerning the interaction between a British 
counsellor and an Indian client). In Switzerland (as well as in other Western 

countries) the asylum-hearing is structured in a different way: Officials often 
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tell the applicants to answer only questions asked and they intervene if the 

asylum-seeker starts to explain something which he or she feels is important, 
but is perceived as irrelevant by the official. This may lead to a situation in 

which "both speakers utterly fail in their efforts to negotiate a common frame 
in terms of which to decide on what is being focused on and where the 

argument is going at any one time" and where they are "on parallel tracks 

which don't meet" (Gumperz, 1982:185). 

Interpreter 

Interpreters not only make communication between persons who do not 

share a common language possible, they also act "as mediators] between 

cultures" (Bickley, 1982:107). Because of the close links between language 
and culture, however, even excellent translators fulfill this task only when 

they attempt to communicate in their translations the cultural context of 

words and concepts. Interpreters used in the asylum procedure often not 

only lack this sophistication; sometimes they are also not qualified or they 
make mistakes because of fatigue resulting from a lengthy hearing. All this 

may distort the communication between asylum-seeker and refugee. Of 

special importance is a structural problem created by the necessity of using 

interpreters. At least in Switzerland, interpreters are often of the same 

nationality as the asylum-seeker because Swiss interpreters are not available. 

In these cases asylum-seekers regularly suspect the interpreter of being a 

collaborator with the embassy of their country, capable of passing information 

to the persecuting government. As a consequence, asylum-seekers may be 

intimidated, restrict their statements to a minimum of critical information 

or even withhold facts which would be crucial for obtaining asylum. The 

drafters of the Swiss Asylum Act took this problem into account: Article 16 

provides that the asylum-seeker can use an interpreter of his or her own 

choice instead of the one provided by the authority. This provision, however, 

only partially solves the problem; it often shifts to the official the suspicion of 

bias in interpretation. Such interpreters are often friends of the asylum- 
seeker or persons who share his or her political commitments. The official, 

therefore, might suspect them of not merely translating but instead inter? 

preting and improving upon the statements of the applicant. This becomes a 

particular problem where, as is often the case, the interpreter comments 

upon and expresses open support for the asylum-seeker's claims during the 

hearing. 

The Cultural Relativity of Notions and Concepts 

Words, notions and concepts which carry the same label often embody 
different meanings in different cultures; they are culture-bound. As there 

exist many "world-versions" and "world-visions" (Goodman, 1978:4), many 
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"[w]ays of [w]orldmaking" (Goodman, 1978), one person's understanding of 

what a particular expression means may not comport with another's com? 

prehension. The cultural relativity of words, notions and concepts, and, 
even more importantly, the lack of consciousness of these differences in 

perception, are major sources of misunderstandings in cross-cultural 

communication. The problem certainly affects the asylum procedure: Too 

often officials assume that the way they think is also the way the asylum- 
seeker thinks. Unaware of the fact that "[w]e are all natives now, and 

everybody else not immediately one of us is an exotic" (Geertz, 1983:151) 

they neglect the task of what Geertz (1983:151) calls "cultural hermeneutics", 

namely of trying to find out how the meaning in the asylum-seeker's system 
of expression can be translated into their own. This may result in serious 

misunderstandings and even contribute to the denial of asylum for genuine 

refugees who, while doing their best to give all the requested information, 
fail because their counterpart misinterprets their statements. 

There are different levels to the problems of misunderstandings caused by 
the relativity of notions and concepts. Itis not only more abstract philosophical 
or religious notions that lack universal meaning but often also seemingly 

unproblematic words of everyday language. Words like "me", "self, "country" 
or "politics", for instance, embody completely different concepts and 

significations for such diverse groups as American and Iranian students 

(Mir-Djalali, 1980) and the terms "brother" or "cousin" covers for many 
Africans not only very close relatives but all members of his or her tribe. If 

the official e.g. does not know this use of "brother" he or she will probably 

reject the statement of an African asylum-seeker as implausible that, for 

example, he was helped to leave his country by his brothers working in the 

jail, the passport-office and the airport. A similar misundertanding occurred 
in a Swiss case3 in which the application of a Turkish asylum-seeker was 

rejected; among other reasons the decision stated that the applicant's claim 

to have escaped arrest by hiding in the mountains near his hometown could 

not be true because the town in question was not surrounded by mountains. 

In reality, the particular town is situated amid hills. A Swiss makes a sharp 
distinction between a "mountain" which is a steep and rocky elevation rising 

higher than timber-line, and a "hill". The official presumably reached his 

incorrect conclusion because he did not know that, in contrast to the Swiss 

usage, in Turkish the term "mountain" also applies to hilly regions. 
Cross-cultural misunderstandings also can be caused by the official's 

unintentional bias in interpreting the statements in the light of his own legal 

concepts. This happened in another Swiss decision which rejected the 

application of a young Turkish worker for lack of credibility due to 
contradictions in his statement; the argument was made that the applicant in 

his written request for asylum had declared himself to be a former member of 

3 Asylum-decisions are not published in Switzerland. 
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an illegal political party whereas he had admitted during the hearing that he 

was only a supporter of the party who had distributed propaganda materials. 

The official's legal distinction between "members" and "supporters" of a 

political party makes perfect sense for parties in Switzerland but is not a 

meaningful one for analyzing membership in such illegal, underground 

organizations which rest on a structure of small "cells" with a carefully 
selected membership and are essentially dependent on a large number of 

supporters to do propaganda work; these supporters are not peripheral to 

the organization nor are they considered so by the authorities; they have to 

face similar kinds of persecution as members of the "cells" in case of arrest. 

By taking a formalistic approach inspired by Swiss law, the official mistakenly 
focussed on the distinction between supporters and members of a party and 

thus reached a conclusion which ? against the background of the situation in 

Turkey ? was not appropriate for an accurate assessment of the asylum- 
seeker's claim. 

Another possible source of misunderstandings in the asylum procedure is 

the culturally determined nature of self-image and self-perception. According 
to international and national Swiss refugee law, to be recognized as a refugee, 
the asylum-seeker has to be individually a target of state persecution; it is not 

enough to be subjected only to those disadvantageous conditions which 

affect the whole population. To determine if this legal requirement has been 

met, all applicants are asked during the hearing whether they consider 

themselves to be more severely persecuted than the average citizen in the 

country of origin. Officials expect genuine refugees to give an affirmative 

answer but the author's experience shows that genuine refugees who have 

been politically very active often answer with "no"; by giving the "wrong" 

reply they risk to be perceived as asylum-seekers not worthy of asylum 

protection. The particular framing of the question is based on a Western 

conception of individualism which Geertz (1983:59) defines and assesses in 

the following way: 

The Western conception of the person as a bounded, unique, more or 

less integrated motivational and cognitive universe, a dynamic center 

of awareness, emotion, judgement, and action organized into a dis? 

tinctive whole and set contrastively both against other such wholes and 

against its social and natural background is, however incorrigible it 

may seem to us, a rather peculiar idea within the context of the world's 

cultures. 

The pecularity of the Western conception of the self is apparent when 

contrasted with that of many other cultures: in Morocco, for instance, "[t]he 
selves ... gain their definition from associative relations they are imputed to 

have with the society that surrounds them" (Geertz, 1983:66) and in Iran the 

perception of selfhood is primarily related to values "which are group 
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oriented and considered as social qualities" (Mir-Djalali, 1980:313). These 

examples make clear that the seemingly "wrong" answers of those refugees 
cannot be interpreted as indications that they are not personally persecuted 
but have rather to be understood as an expression of a deep identification of 

these political activists with the fate of their suppressed people. 
Also culturally determined and thus not universal is the concept of 

"common sense". Swiss asylum decisions often contain the argument that a 

particular statement cannot be true because it contradicts the "common 

experience of life", i.e. common sense. For instance, it has been repeatedly 
held that it would contradict "common sense" to believe that a person risks 

political persecution who was able to leave his or her country with a valid 

passport or was released from detention without being arraigned for any 
criminal act. Some of these decisions have been reversed on appeal e.g. 
because the applicant was able to produce new evidence. In these cases the 

concept of "common sense" obviously served not its purpose as instrument 

for correctly assessing claims of persecution. This is no accident; this type of 

argumentation must almost inevitably fail. As Geertz has shown, common 

sense is a "cultural system" which "rests on the same basis that any other such 

system rests; the conviction by those whose possession it is of its value and 

validity" (Geertz, 1983:76) and what seems to be a "mere matter-of-fact 

apprehension of reality" is an evaluation and assessment and thus "historically 
constructed" (Geertz, 1983:75-6). Therefore, common sense may be useful 

for functioning and interpretation within a particular society but it is not an 

effective means for judging the possibility and probability of events in 

societies different from one's own, and the official's common sense is of 

limited value for understanding many of the realities in the asylum-seeker's 

country of origin. 

Different Perceptions of Time 

Many asylum applications are rejected due to contradictory statements 

concerning the time and duration of specific events. Time related contra? 

dictions can result from a variety of causes and are, therefore, not necessarily 
a proof that the asylum-seeker has lied. They may e.g. be due to a fading 

memory during the sometimes more than a year long period between the 

flight and the asylum-hearing or the asylum-seeker uses, in his daily life, a 

non-Western (e.g. Muslim) calendar and makes a mistake in converting to 

analogous Western dates. Moreover, time is not universally perceived, but 

members of different cultures have varying conceptions of time and its 

relevance. Balinese time-reckoning, for example "is clearly not durational 
but punctual.... it is not used... to measure the rate at which time passes, [or] 
the amount which has passed since the occurence of some event" (Geertz, 

1973:393). In Africa, members of tribes like the Nuer, "think much more 

easily in terms of activities and of successions of activities and in terms of 
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social structure and of structural difference than in pure units of time" 

(Evans-Prichard, 1940:103-4), and many Latin Americans or Middle East? 

erners adhere to time patterns which are directly opposed to the emphasis of 

Europeans and North Americans on schedules, promptness and segmentation 
of time units (Hall, 1977:17). 

Given the fact, then, that some asylum-seekers of non-Western origin 

perceive time in a different way, the insistence of most officials on exact dates 

and consistency of statements on the temporal setting of events raises a 

serious problem. An asylum-seeker who, as a result of his or her cultural 

origin, has difficulties in clearly remembering all the relevant dates is 

confronted with a dilemma: Either he or she admits being unable to answer 

or tries to meet the expectations of the official and guesses at dates which 

might not be accurate. In both cases the applicant risks being found lacking 

credibility. Since the official normally is unaware of this dilemma and its 

cultural basis, he or she will be inclined to reject the application of an 

asylum-seeker who gives contradicting statements about the time and duration 

of events. Thus cross-cultural differences of time-perception can seriously 
hinder the accurate assessment of credibility during the asylum-hearing. 

The Cultural Relativity of "Lie" and "Truth" 

All the above described obstacles to undistorted cross-cultural communication 
in the asylum-hearing arise despite the fact that, in each of these instances, 
the asylum-seeker wanted to tell the truth, and was not inventing events he 

or she did not in fact experience. 
There are, however, cases in which genuine refugees deliberately lie. The 

author had, for instance, to deal with Kurdish asylum-seekers from Turkey 
who feared arrest and detention for having worked for rather militant 

political parties but claimed in their asylum applications that they were 

wanted for prohibited cultural activities. In these and similar cases lies serve 

two different functions: First, they may constitute an attempt to meet the 

presumed expectations of the official. In our example, the applicants probably 

expected the official to classify prosecution for violent political activities not 

as political persecution but as permissible state action and believed that 

persons punished for cultural activities were more likely to get asylum. 
Second, such lies can be understood as a way out of a dilemma created by a 

conflict between the values and commands of two "legal levels" (See, Pospisil, 
1971:97-126), namely the "subcultural" duty to keep all activities of an illegal 

political group secret under all circumstances and the requirement of the 

Asylum Act to disclose all relevant facts. By inventing a story applicants try 
to satisfy the presumed expectations of the official for a full account of 

relevant events and at the same time to conceal their true reasons for seeking 

asylum which they cannot reveal without violating the "laws" of the political 

groups to which they belonged. 
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Both meeting the expectations of the official to obtain asylum and 

attempting to avoid the dilemma of violating the commands of two competing 

legal levels demonstrate an instrumental conception of "truth" and "lie". 

Several studies have pointed out that, for instance in some Middle Eastern 

societies, what is considered "lying" in the West is an inherent and funda? 

mental part of social life. According to Gombrich (1971:263) "[l]ying is 

bound to be frequent in a culture much concerned with the preservation of 

status... and dignity...". His finding is consistent with Gilsenan's study of a 

Lebanese village where lying is closely related to the concept of honor 

(1976:213) and constitutes an important feature of social life "because it is 

part of the language by which men set up what they hope are socially 
authentic and legitimate grounds for conduct". Mir-Djalali (1980:319) 
observes that "Iranians feel that politics has to use tricks and lies; they accept 
it without condemning it" and points out that: 

[t]he expressions to use politics, or to be a good politician are used in a 

wide range of situations from family life and business to social and 

political activities. Politics is considered an art and it implies a kind of 

humanistic knowledge of the world which would allow an effective 

manipulation of any given interaction in order to dominate the 

situation. (Mir-Djalali, 1980:321-2). 

Obviously, the credibility of an asylum-seeker is seriously damaged if the 

official finds out that he or she lied. Thus, because most officials are totally 
unaware of the function and significance which lying has in other societies 

they may succumb to another kind of cross-cultural misunderstanding; they 

may reject a claim concluding that a genuine refugee would never lie and, 
indeed, would have no need to do so. 

CONCLUSIONS 

Misunderstandings rooted in the differences between the asylum-seeker's 
and the official's cultural background can seriously distort the process of 

communication during the asylum-hearing and thus fundamentally impair 
the ability of refugees from Third World countries to make their claims 
credible. This does not mean that all or even most negative asylum decisions 
are wrong; in fact, there are many asylum-seekers who are not in fear of 

persecution as defined by the law. As long as the differences in the cultural 

background of asylum-seekers and officials are as great as they are today 
cross-cultural misunderstandings will remain a characteristic phenomenon 
in the asylum adjudication process. Of course, there are some measures for 

minimizing the frequence of occurence and the impact of such misunder? 

standings. Although it is beyond the scope of this article to evaluate them in a 
detailed manner, some short references seem appropriate. 
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Officials conducting the asylum-hearing must be knowledgeable not only 
of the relevant legal provision but also of the specific problems of cross- 

cultural communication and the particular cultural background of the 

asylum-seekers whose cases they have to decide. This requires not only 

adequate training but also an organizational scheme which permits officials 

to deal with asylum-seekers from only one or a few culturally similar countries. 

It is important to avoid an atmosphere of intimidation during the hearing 
which makes the already confused and anxious asylum-seeker even more 

nervous and unconvincing and to use an interrogation technique which lets 

the asylum-seeker determine what he or she regards as relevant statements. 

The official's questions should not be framed in a way directly reflecting his 

or her legal concepts and cultural values. Finally, only qualified interpreters 
should be employed who, whenever possible, are not of the same nationality 
as the asylum-seeker. 

Other aspects of the asylum procedure, however, are more crucial for 

removing or, at least, reducing the analyzed obstacles to an undistorted 

communication between asylum-seeker and official. The findings of this 

article constitute a strong argument for the necessity of effective procedural 

rights for asylum-seekers including the right to a comprehensive review of 

asylum-decisions; any curtailment of such rights potentially diminishes the 

chances that asylum-seekers can correct cross-cultural misunderstandings 
which have already occurred. The danger of profound misunderstandings 
between asylum-seeker and official also underscores the necessity of a 

principle giving asylum-seekers with prima facie credible claims the benefit 

of doubt (See, UNHCR, 1979:48; Zavala-Bonilla v. INS, 730 F.2d 562, 566, 
9th Cir. 1984). Asylum-seekers and officials are often both prisoners of their 

own culturally determined way of perceiving and thinking. The resulting 

frequency of misunderstandings means that without giving them the benefit 

of doubt genuine refugees will be denied asylum and this consequence is 

among the most serious in the legal system: These persons may be eventually 

deported to a country where they will be detained, tortured or killed for 

reasons of their race, religion, nationality, membership of a particular social 

group or political opinion. 
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R E G U L A R A R T I C L E

The Role of Mental Health
Professionals in Political
Asylum Processing

Susan M. Meffert, MD, MPH, Karen Musalo, JD, Dale E. McNiel, PhD, and
Renée L. Binder, MD

Applying for asylum in the United States can be a strenuous process for both applicants and immigration
attorneys. Mental health professionals with expertise in asylum law and refugee trauma can make important
contributions to such cases. Not only can mental health professionals provide diagnostic information that may
support applicants’ claims, but they can evaluate how culture and mental health symptoms relate to perceived
deficits in credibility or delays in asylum application. They can define mental health treatment needs and
estimate the possible effects of repatriation on mental health. Mental health professionals can also provide
supportive functions for clients as they prepare for testimony. Finally, in a consultative role, mental health
experts can help immigration attorneys to improve their ability to elicit trauma narratives from asylum
applicants safely and efficiently and to enhance their resilience in response to vicarious trauma and burnout
symptoms arising from work with asylum seekers.

J Am Acad Psychiatry Law 38:479 – 89, 2010

The goal of this article is to build on previous work
describing the role of mental health professionals in
political asylee evaluations.1–3 Toward this goal, we
describe the legal context of asylee processing and the
challenging tasks of immigration attorneys, identify
concerns of particular legal importance that can be
addressed by mental health evaluations of asylees,
and discuss the role of mental health professionals in
consultations with immigration attorneys, including
training in safe and efficient interviewing of trauma-
tized clients and development of skills to protect
against the risk of burnout and secondary trauma
among immigration attorneys.

Refugees and Asylum Seekers Under
United States Immigration Law

Definitions

Congress enacted the 1980 Refugee Act to bring
the United States into compliance with its interna-
tional obligations under the 1967 United Nations
Protocol Relating to the Status of Refugees, which
the United States signed in 1968. Under the Refugee
Act, refugees are defined as individuals who are un-
able or unwilling to return to their country of origin
because of persecution or a well-founded fear of per-
secution on account of race, religion, nationality,
membership in a particular social group, or political
opinion. As the United Nations High Commissioner
for Refugees (UNHCR) has observed, there is no
universally agreed upon definition of persecution.
The harm does not have to be physical to constitute
persecution, and harms ranging from economic to
psychological to physical have been recognized by
the courts as rising to the level of persecution.

Under U.S. law, there are two ways in which an
individual can be recognized as a refugee. First,
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through the U.S. refugee resettlement program, in-
dividuals outside the United States can be inter-
viewed by immigration officials, adjudicated as refu-
gees and allowed to enter the United States as such.
Second, individuals fleeing persecution may attempt
to arrive in the United States (either with or without
documents allowing them to enter legally), at which
time they may apply for asylum and related forms of
relief, such as withholding of deportation (also
known as restriction on removal) or protection under
the Convention Against Torture (CAT).

Applying for Asylum and Related Relief in the
United States

The procedures that apply to an asylum seeker
(i.e., a person who seeks protection after arriving in
the United States) depend on the status and circum-
stances of the individual. An individual who is law-
fully present in the United States (i.e., on a tourist or
student visa, or other lawful status) or an individual
who is not lawfully present, but who has not been
apprehended by immigration authorities may apply
affirmatively. Affirmative applications are adjudi-
cated in a nonadversarial proceeding at Asylum Of-
fices (AOs). In this case, nonadversarial means that
the asylum officer interviews the individual as to his
or her eligibility for protection, and there is no attor-
ney representing the U.S. government, cross-exam-
ining the asylum seeker, and arguing against relief.
The Asylum Offices are part of the U.S. Citizenship
and Immigration Services (USCIS) of the Depart-
ment of Homeland Security (DHS).

Individuals of unlawful status who have been ar-
rested by the immigration authorities are put in im-
migration court removal proceedings to eject them
from the country. They raise asylum as a defense
against removal, and thus their claims for asylum are
characterized as defensive. Individuals who apply af-
firmatively, but who are not granted asylum, also
proceed to immigration court, where they are per-
mitted to pursue their initial claims. The immigra-
tion courts are part of the Executive Office of Immi-
gration Review (EOIR) within the Department of
Justice (DOJ). Removal proceedings are adversarial,
in that the judge hears the applicant’s claim and also
hears any arguments against the applicant’s eligibility
from the U.S. Government, represented by an Im-
migration Customs and Enforcement (ICE) attor-
ney. Although the government is represented by an
attorney in every case, asylum seekers often appear in

court without an attorney, because they are not en-
titled to free representation, and many of them can
neither afford private counsel nor secure pro bono
representation.

All individuals who apply for asylum, whether af-
firmatively or defensively, must prove that they ap-
plied within one year of their date of arrival in the
United States. According to government regulations,
the one-year deadline may be waived on the basis of
changed or extraordinary circumstances. Asylum
seekers, as well as those applying for other forms of
relief, such as restriction on removal, may also be
barred from protection if they fall within certain
other categories specified in the refugee statute. For
example, individuals who are considered to have per-
secuted others, who committed certain crimes, and
who pose a national security risk are statutorily pre-
cluded from relief.

The number of individuals accepted as refugees
through both the resettlement and the in-country
application process is relatively small. In 2007,
48,217 individuals were admitted to the United
States as refugees, and 25,270 were granted asylum.4

The granting of asylum confers several benefits.
An asylee may bring his or her spouse and children to
the United States and can eventually become a law-
ful, permanent resident and then a U.S. citizen. An
asylee is also entitled to work and is eligible for a
range of social services. The benefits that accompany
the related reliefs of restriction on removal and CAT
are less extensive, but they do prevent a person from
being returned to the country where he fears
persecution.

The Legal Requirements

Elements of the Refugee Definition

Obtaining the designation of refugee requires a
three-part showing: that the form of harm is serious
enough to be considered persecution; that the perse-
cution has already been inflicted or that the individ-
ual has a well-founded fear that it will be inflicted if
forced to return to the home country; and that the
persecution occurred on account of race, religion,
nationality, political opinion, or membership in a
particular social group. This last requirement is gen-
erally referred to as proof of nexus.

Since 1980, when the Refugee Act was enacted,
the courts have issued decisions fleshing out what is
meant by each of the elements that make up the
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definition of refugee. There have been, and continue
to be, controversies surrounding each prong of the
definition. For example, although court decisions all
agree that persecution requires a harm that is more
than trivial, they disagree as to when the harm is
severe enough to rise to the level of persecution.
Some courts tend to be more generous in finding that
harms, even nonphysical ones, are persecution,
whereas others might reject even serious physical
harm as constituting persecution. The element of
well-foundedness has also brought a range of deci-
sions. There is consensus on the necessary require-
ments for well-foundedness: there must be a showing
of subjective fear supported by an objective basis.
Notwithstanding that consensus, the courts often
disagree as to the type of facts that would demon-
strate an objective basis for the fear.

Recently, the nexus element of the definition has
been the subject of extensive controversy, especially
when the claim is based on a nexus to a particular
social group. Many refugee scholars and advocates
argue that the ground of a particular social group
should be broadly interpreted to include the many
persecuted groups not encompassed by the other
four grounds: race, religion, nationality, and political
opinion. They argue for it to include groups such as
those defined by gender, sexual orientation, or phys-
ical or mental disability. Those who are interested in
limiting the protection of asylum object to a broad
interpretation of the social group ground.

The Burden of Proof

The individual seeking asylum and other related
forms of relief bears the burden of proof, which
means that the asylum seeker must put forth the
evidence establishing all the elements of the claim. In
some cases, especially if a person had to flee on short
notice, the only proof an individual may have is his
testimony. Asylum seekers often have no time to
gather documents that might help prove their claims.
A case can be established on testimony alone, if the
asylum seeker is considered to be credible. Attaining
credibility can pose a challenge to asylum seekers,
because the hallmarks of credibility in the legal sys-
tem do not take into consideration the way in which
the trauma many asylum seekers have suffered affects
their ability to provide believable testimony.

The factors that courts consider in determining
credibility actually often work directly against trau-
matized asylum seekers. For example, asylum officers

and judges can consider the demeanor or general
appearance and comportment of an individual to de-
termine whether he is telling the truth. An asylum
seeker who does not display what would be consid-
ered normal emotional responses in recounting
events may be considered to be dissembling, as might
one who appears uncomfortable or anxious. Yet the
absence of normal emotional response (i.e., crying
when recounting a tragic loss) or the appearance of
discomfort could be the result of the trauma suffered.
Beyond demeanor, asylum officers and judges look
to the quality and quantity of testimony. Relying on
the premises that the truth does not change and that
a person who has lived through an experience should
be able to recount it in detail, decision-makers eval-
uate whether the asylum seeker can provide consis-
tent and detailed testimony and find those who can-
not to be lacking in credibility. As with demeanor,
these factors are poor indicators of truth telling.
Trauma may affect memory such that both consis-
tency and ability to recall detail are greatly
compromised.5–12

Culture and Malingering in General
Forensic Psychiatry

Culture and malingering are of central importance
when evaluating an asylum seeker. Of course, these
concerns are also important in the broader practice of
forensic psychiatry. We will briefly summarize the
general forensic psychiatry literature on the topics of
culture and malingering before discussing the special
case of the asylum applicant evaluation.

Beger and Hein13 trace the roots of the cultural
defense in criminal law to 1938, when Thorsten
Sellin published Culture Conflict and Crime.14 Sellin
argued that legal conflicts can arise in pluralistic so-
cieties when individuals follow conduct norms that
are unique to their ethnic group. Beger and Hein
defined the current understanding of the cultural de-
fense as a legal strategy that argues that immigrants
should not be held fully accountable for conduct that
is defined as culturally acceptable in their homeland
but is criminal in the United States.13

The ongoing legal debate over the use of the cul-
tural defense has implications for forensic psychiatry.
Forensic psychiatry consultants may be asked to
comment on the role of cultural factors in an indi-
vidual’s conduct.15 Most of the current forensic psy-
chiatric literature addresses the role of cultural eval-
uation in the context of criminal proceedings,
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perhaps reflecting attorneys’ tendency to use the cul-
tural defense in criminal litigation.15–17 Kirmayer
and colleagues15 gave an overview of cultural psychi-
atry as it pertains to forensic work and pointed out
the dangers involved in incorporating cultural for-
mulations into forensic evaluations. They noted the
risk of failing to attend to the “culture of the familiar”
and suggested that the U.S. legal system would not
give equal weight to narratives of structural violence
sustained, for example, in U.S. urban ghettos versus
the explicit violence endured by international geno-
cide survivors.

This discrepancy between the response to the compelling
story of someone from far away exposed to genocidal vio-
lence and the familiar story of yet another victim of the
unjust social system close to home, points to the danger of
focusing on “culture” as a construct that elides the social,
political, and economic factors that create structural vio-
lence [Ref. 15, p 99].

Furthermore, they argued that using cultural
formulations in forensic psychiatry can foster ste-
reotypes and stigmatization of ethnic groups. Ul-
timately, Kirmayer and colleagues15 stated that
cultural considerations can be used to good effect
in forensic psychiatry, but the lens should be re-
ciprocal, such that the consultant is conscious of
the power dynamics between minority and domi-
nant cultures within their own society and consid-
ers the consequences of a cultural formulation for
the larger society. Boehnlein and colleagues16 dis-
cussed the practicalities of cultural consultation in
forensic psychiatry and suggested that an analysis
of cultural factors may have the most potent im-
pact when used for mitigation at the penalty phase
of criminal proceedings.

The problems of credibility and malingering loom
large in the practice of forensic psychiatry and have
generated a correspondingly large body of literature.
For the purposes of this article, we will limit our
summary of malingering to those points that pertain
to post-traumatic stress disorder (PTSD), one of the
most common and legally important diagnoses for
asylum seekers.

Trauma and Memory

Historically, the dialogue on memory in the con-
text of PTSD has been heated, with debates raging on
topics such as the validity of recovered memories of
trauma, multiple personalities, and dissociative am-
nesia. Recently, there has been greater consensus
about the nature of traumatic memory. According to

the dual-representation model, involuntary memo-
ries of traumatic events, such as flashbacks or night-
mares, occur spontaneously, while verbally accessi-
ble, voluntary memories of the facts of the event are
much more difficult to retrieve.10 Although clinical
research is not abundant, one study of active duty
military personnel showed that subjects exposed to
high-stress interrogations had greater difficulty in
identifying their interrogators than did those who
were exposed to low-stress interrogations.11 The dif-
ficulty that individuals may have in recounting a con-
sistent narrative of highly stressful or traumatic situ-
ations has also been noted in the context of
childhood sexual abuse18 –20 and eye witness
reporting.11,21

Even if memories of traumatic events are accessi-
ble to the victim, it should also be noted that there are
often circumstances that could lead the individual to
refrain from offering detailed factual information.
For example, in her article, “Why Women Don’t
Report Sexual Assault,” Binder noted that only 18
percent of rapes of women are reported.22 The most
commonly cited reasons for not reporting are guilt
and embarrassment.

PTSD and Malingering

Rogers23 proposed three explanatory models for
malingering: pathogenic, criminologic, and adapta-
tional. He described the pathogenic model as one in
which the individual has genuine psychopathology,
although not currently consistent with the malin-
gered diagnosis. The criminologic model refers to
individuals motivated by antisocial and oppositional
attitudes to achieve secondary gain. In the adapta-
tional model, malingering is a constructive attempt
from the feigner’s perspective to succeed in adver-
sarial circumstances, based on a risk-benefit analy-
sis.24 Rogers24 pointed out that the explanatory
model used by the evaluating forensic expert may
influence diagnostic and treatment considerations.
As noted by Guriel and Fremouw,25 PTSD is partic-
ularly susceptible to malingering, in part because of
the high incidence of comorbid disorders and the
frequent presence of financial or social secondary
gain, such as disability benefits.

Forensic Assessment of PTSD and Malingering

Much has been written regarding the evaluation of
malingering in the context of PTSD.25–30 To date,
there is no gold standard for PTSD diagnosis. Some
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have concluded that the best evaluation for malin-
gered PTSD is a multipronged effort in which an
awareness of secondary gain is combined with an
evaluation of how multiple data sources (e.g. clinical,
collateral, and psychological testing data) confirm or
discount one another.25,26 This point was made by
Binder and McNiel31 in a discussion of evaluations
of alleged victims of sexual exploitation and bound-
ary violations. Resnick30 concurred, noting that as-
sessment for malingered PTSD can be enhanced by
comparing reports of premorbid functioning, collat-
eral reports, and testing data to the subject’s reports.
He also noted the potential diagnostic value of at-
tending to and attempting to elicit atypical signs and
symptoms of PTSD.

There is a debate in the literature about the merits
of different psychological tests in evaluations of ma-
lingered PTSD.26 –28 Drob and colleagues32 de-
scribed the importance of differentiating malinger-
ing from other failures of credibility, such as Ganser
syndrome and other factitious disorders.

Culture and Malingering in the Evaluation
of Political Asylum Applicants

Culture

Culture plays an important role in any forensic
psychiatric evaluation, but it is critical in the evalua-
tion of an asylum applicant. Culture informs emo-
tional expression, norms, and pathology to such an
extent that some in the field of global mental health
and medical anthropology do not believe that the
Diagnostic and Statistical Manual of Mental Disor-
ders (DSM) categories of illness are cross-culturally
valid.33–37

Numerous difficulties can arise in the assessment
of an asylum applicant with a cultural background
different from that of the evaluator. First, there is
often a problem of linguistic equivalence. If the eval-
uator and evaluee do not speak the same language,
then an interpreter must be obtained. Evaluees may
arrive with a younger family member whom they
plan to use as an interpreter. As with any area of
medicine, the use of an interpreter who is related to
the evaluee can create a challenging situation for all
involved parties and is best avoided. Evaluees may be
reluctant to elaborate fully on the facts or symptoms
that they consider shameful or embarrassing if their
family member is interpreting. Reciprocally, the
family member, out of shame, embarrassment, or

family dynamics or for other reasons may not trans-
late exactly what the evaluee says. Even when an ob-
jective interpreter is used, any interview can be com-
promised by a loss of nuance or misunderstandings
related to the translation.38–40 In one study of health
care interpreters, it was noted that physicians and
patients often had different understandings in three
domains that could lead to miscommunication: (1)
ideas about the patient’s health problem; (2) expec-
tations of the clinical encounter; and (3) verbal and
nonverbal communication styles.39 Such misunder-
standings can be particularly problematic in the case
of mental health evaluations, where the nuances of
emotions and delicate details of traumatic events can
be obscured by translation.

Cultural differences can certainly lead to many
challenges beyond those of linguistics. Discerning
the facts of traumatic experiences can be difficult
when interviewing asylum seekers who are from a
culture different from that of the evaluator. One
challenge is that evaluators may lack an awareness of
the euphemisms or mechanisms of collective avoid-
ance that a community uses for particular traumas.
For example, in regard to the survivors of the Darfur
genocide, the community described women who had
been “away for several days,” but did not explicitly
acknowledge that they had been kidnapped and
raped by Janjaweed rebels, in part because public
recognition of the rapes could lead to rejection of the
victims by their husbands and families (Meffert SM,
Ali M, Abdo AO, unpublished data, year).41 Simi-
larly, when reporting incidents to the asylum offi-
ciants in Cairo, some Darfur women did not reveal
that they had been raped in The Sudan, because this
way of articulating events was at odds with cultural
norms. As described earlier, the usual psychological
mechanisms of shame and avoidance that complicate
any evaluation of a traumatized individual are also at
play with asylum applicants, expressed through their
own cultural lens. Given that forensic evaluators
must often consider how the reported symptoms re-
late to traumatic experiences, such difficulties with
ascertaining and understanding the facts pose a sig-
nificant challenge for the assessment of asylum
applicants.

As mentioned, the topics of cross-cultural psychi-
atry and forensic psychiatry are fields of study unto
themselves. The diagnosis of PTSD in populations
exposed to mass violence has been the subject of par-
ticularly intense debate. In the face of rising asser-
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tions that traumatized populations have high rates of
PTSD, some have argued that the diagnostic criteria
of PTSD are bound to Euro-American culture and
are irrelevant, pathologizing, and detrimental when
imposed on other cultures.33,34,42,43 More recently,
there has been an effort to reach a consensus about
the existence and treatment of trauma-like syn-
dromes in populations exposed to mass violence, al-
though the cross-cultural validity of the PTSD diag-
nosis remains in question.35

Much attention has been directed toward the val-
idation of psychological assessment instruments
across the cultural and linguistic backgrounds that
should be considered in deciding on the pertinence
of psychological tests for an individual evaluee.
Adapting and testing the validity of psychological
instruments for use with a new culture is a compli-
cated endeavor44–50 and has not been accomplished
for all cultural and linguistic groups. When psycho-
logical tests are used in evaluation of an asylum
seeker, the evaluator should consider matters such as
his own cultural and linguistic competence; the use
of interpreters or translators; which language to use
in the assessment of multilingual evaluees; the level of
acculturation of the evaluee; aspects of test trans-
lation, adaptation, and interpretation; and appli-
cation of appropriate test norms.51

Credibility and Malingering

Determination of factual credibility is not within
the scope of a forensic mental health evaluation, but
rather is a responsibility of the trier of fact. However,
as with any forensic psychiatry evaluation, an assess-
ment of an asylum applicant includes consideration
of the possibility of malingering. A mental health
professional’s comments on this point can provide
information that is helpful to the trier of fact in as-
sessing credibility. Achieving refugee status can rep-
resent a strong external motivator and the psychiatric
symptoms that support the application, such as those
of PTSD, are subjective and susceptible to manipu-
lation. As discussed earlier, an effort to assess credi-
bility commonly involves the comparison of multiple
data sources—for example, comparing the results of
psychological testing or collateral information to the
evaluee’s report of symptoms. In the case of asylum
applicant evaluations, such methods of corrobora-
tion may not be available for a given case. Lack of
norms for psychological tests in a particular evaluee’s
language and/or culture may limit their applicability.

Thus, their utility for corroborating symptoms or
diagnostics may be attenuated when assessing asylum
applicants. For some asylum seekers, collateral infor-
mation is nonexistent because they have fled their
country of origin with little documentation and have
no close contacts in the area. Therefore, in the eval-
uation of the asylum seeker, the mental health pro-
fessional is not only often faced with an assessment
for PTSD, with its usual challenges, but must also
contend with the potential distortion caused by dif-
ferences in culture, linguistics, and the frequent un-
availability of the usual sources of diagnostic and
factual corroboration.

Despite these challenges, in many cases, mental
health professionals are still able to offer information
to the court that is useful in determining credibility
among asylum seekers. Mental health evaluations
can be helpful in explaining the general characteris-
tics of traumatic memory and how such mechanisms
apply to the case at hand. As already mentioned,
memories of traumatic events are characteristically
fragmented, are difficult to arrange chronologically,
and can be suppressed altogether.10,52,53 This, com-
bined with an individual’s avoidance of discussing
traumatic memories and his culture’s avoidance
through the creation of euphemisms, can make un-
derstanding an asylum seeker’s history of trauma a
process of excavation, in which factual details are
gradually revealed over time. A mental health profes-
sional with expertise in trauma can help the fact
finder understand that inconsistencies of narrative
may be a reflection of trauma rather than lack of
credibility.

Credibility Case Example: Allen Mukamusoni

Allen Mukamusoni54 is a woman who was born to
Rwandan parents in a refugee camp in Uganda. Her
mother was Tutsi and her father was Hutu. Her
mother and siblings were killed by Hutu rebels. She
was captured by the Rwandan Patriotic Front and
was raped and tortured during her imprisonment.
She entered the United States at the Houston airport
on May 5, 1998, and stayed past the six-month ex-
piration of her visa on November 4, 1998. She ap-
plied for asylum slightly over one year after her
arrival.54

The IJ (Immigration Judge) found that Mukamu-
soni “ha[d] not established the truthfulness of what is
stated in her asylum application.” The Board of Im-
migration Appeals (BIA) denied her appeal, finding
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that Mukamusoni “failed to meet her burden of
proof in establishing past persecution or a well-
founded fear of future persecution.”54 The BIA
found it significant that she “testified that she was
raped during her incarcerations, but provided no de-
tails about the incidents.” On review by the United
States Court of Appeals for the First Circuit, the BIA
decision was vacated and the case remanded to the IJ.
The mental health evaluation and records of mental
health care were cited as an important validation of
Mukamusoni’s credibility:

[T]he overwhelming weight of the evidence from the twen-
ty-five pages of Dr. Wolfe’s notes and Dr. Wolfe’s psycho-
logical evaluation corroborates Mukamusoni’s claims. The
records are literally replete with information which sup-
ports the substance of Mukamusoni’s testimony. Mukamu-
soni’s account of her experiences in Rwanda to Dr. Wolfe is
also consistent with the accounts given in her affidavit,
application, and oral testimony. Dr. Wolfe noted the phys-
ical evidence that corroborated Mukamusoni’s story: ulcers
developed in prison, her independently sought HIV testing
in light of her fear of having contracted AIDS from her
rapes, trauma-induced PTSD symptoms such as night-
mares, hopelessness, sleeplessness, distrust of others, etc.
[Ref. 54, p 9].

Countertransference With Political
Asylum Applicants

As with any forensic mental health evaluation, it is
the evaluator’s professional responsibility to com-
plete as objective an assessment as possible. Evalua-
tion of an apparently traumatized individual who is
the alleged victim of atrocity, genocide, torture, or
other horrific events tends to have an especially
strong countertransferential pull toward advocacy.
Indeed, some psychiatrists who perform asylum ap-
plicant evaluations are motivated by altruism and the
hope that their evaluations will help the applicants
achieve refugee status. Altruistic goals do not neces-
sarily preclude an objective position, particularly
since the most effective forensic evaluation is gener-
ally one that the trier of fact trusts to be objective.
However, the presence of such motivations in polit-
ical asylum work means that mental health profes-
sionals who conduct evaluations must be particularly
vigilant about their own desires for the outcome and
how these desires could bias the content of their work
products.

Well-trained mental health professionals have an
understanding of how to maintain their emotional
stability when interacting with symptomatic pa-
tients, especially if the evaluator has witnessed the
progress toward recovery of severely distressed pa-

tients. However, the intensity of the trauma experi-
enced by some asylum seekers can be overwhelming,
even to an experienced professional. Although the
existence of vicarious trauma among trauma clini-
cians is debatable, peer support and supervision by
other mental health professionals are presumed to
have prophylactic value.55–58

Rationale for Delay in Application

As mentioned earlier, individuals who do not ap-
ply for asylum within a year of arriving in the United
States may be barred from asylum unless they can
show changed or extraordinary circumstances that
would allow them a waiver. Many asylees do not
apply within one year. For some, mental health fac-
tors may contribute to the application delay. One of
the diagnostic criteria for PTSD consists of a cluster
of avoidance symptoms. Individuals with severe
avoidance symptoms related to their persecutory ex-
periences may have difficulty discussing these events
and may therefore avoid engaging in a process of
applying for asylum that would require communica-
tion and repeated discussion of the details. It is worth
noting that the concept of extending a statute of
limitations based on mental illness is not limited to
asylum cases and has been active in case law and legal
discussion for many years.59–62

One-Year Bar Case Example: Ms. X.

Ms. X., a young woman from Guatemala was
threatened by villagers who believed that her hus-
band had collaborated with the guerillas. The villag-
ers came to her home and threatened to kill her, her
mother, and her sister. Shortly thereafter, three men
came to her home with rifles and machetes and raped
her and her sister. She escaped to the United States,
where she joined her husband, a permanent U.S.
resident. She filed for asylum more than one year
after her arrival in the United States The mental
health evaluation showed that Ms. X. had symptoms
of PTSD and major depressive disorder. Her symp-
toms of PTSD included avoidance of any reminders
of traumatic events as well as agitation and distress
when confronted with reminders or thoughts of
these events. The mental health evaluator explained
that her failure to file for asylum in a timely manner
was probably related to her PTSD symptoms, partic-
ularly the avoidance symptoms that made her ex-
tremely averse to discussion of past persecution. Ms.
X. was granted asylum (Hreshchyshyn MA, East Bay
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Sanctuary Covenant, personal communication (in-
terview), 2008).

Treatment Recommendations

A skilled psychiatric evaluation can provide rec-
ommendations for treatment, including the specific
types, names, and doses of medications; the monitor-
ing required for medications; and the best psycho-
therapy choices. A detailed treatment plan can be
relevant to immigration attorneys, as they can com-
pare the needed treatment to the available treatment
in the host country.

Mental Health Implications of Repatriation

Forensic psychiatry evaluations can also be rele-
vant to the immigration attorney when opinions can
be offered on the likely impact of repatriation on the
mental health of the asylee. The assessment of possi-
ble impact should take into account not only the
availability of the needed treatment in the host coun-
try, but also how re-exposure to traumatic cues could
affect current mental health symptoms.

Psychiatric Consultation With
Immigration Attorneys

Obtaining the Trauma History Effectively
and Efficiently

Acts of persecution can cause mental health
trauma. Obtaining the facts of traumatic events from
the individuals who have experienced them is a com-
plicated process in which mental health professionals
can be of assistance. Although many immigration
attorneys have vast experience in helping their clients
discuss traumatic aspects of their cases, in some situ-
ations, a mental health professional who is focused
solely on the client’s emotions and mental health
history and has the training to carefully discuss trau-
matic events in a culturally appropriate manner can
safely elicit details of past events that may not be
accessible to attorneys. One immigration attorney
reported that he felt unable to argue a case effectively
until the client was seen by a psychiatrist who elicited
previously unknown details of past persecution that
proved critical to the case (Gueron H, personal com-
munication (telephone interview), 2009).

Mental health trauma experts also have an impor-
tant role in collaborating with immigration attorneys
or immigration law clinics to teach effective methods
of obtaining the trauma details. There are numerous

strategies for effectively obtaining the necessary in-
formation about a traumatic event. Important tech-
niques include titration of exposure to recollection of
events, recognition of when clients are shutting
down their memories, and understanding how to
start and end sessions to maximize the emotional
capacity of clients to tell their stories.

Safety

Obtaining the facts of traumatic events is a spe-
cialized skill. The principal danger is emotional de-
stabilization of the client, resulting in functional or
emotional decompensation, including possible at-
tempts to harm or kill oneself or others. Immigration
attorneys are given the difficult task of obtaining the
facts of traumatic events to help their clients avoid
further persecution, with the knowledge that relay-
ing the facts could itself be a traumatizing experience
for their clients. The attorney must balance safety
against the time limits of the legal process and the
need for compelling details of the trauma to present
to the trier of fact who is considering the request for
asylum.

Mental health trauma experts can be helpful in
teaching immigration law clinics strategies for main-
taining safety while obtaining the necessary factual
details. Strategies include adequate emotional prep-
aration for the client, strong working alliance, fre-
quent checks on emotional welfare, rallying social,
community and spiritual supports for the individual,
knowledge of the warning signs of mental health de-
compensation, and the ability to recognize mental
health emergencies.

Vicarious Trauma

Immigration attorneys are under stress in regard to
potential vicarious trauma. Unlike many other areas
of law, they are required to obtain and present an
understanding of their clients’ subjective fears and
often horrific experiences. One study found that at-
torneys specializing in areas such as domestic vio-
lence, family law, and legal aid criminal services ex-
perience significant symptoms of burnout and
secondary traumatic stress. Their symptoms were re-
ported to be higher than those of mental health pro-
fessionals or social services workers.63

There are multiple possible reasons for the high
rate of secondary trauma among attorneys working
with survivors of violence. First, there is often a high
case load, with frequent, brief exposures to many
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different cases, resulting in a total exposure to mul-
tiple trauma stories with little time to process the
experiences. Second, there is often a lack of emo-
tional support for attorneys, in both material and
cultural terms. Unlike mental health professionals,
there is no tradition of using peer groups to provide
emotional support and supervise one another during
difficult cases. There is often a cultural bias within
the field of law that causes one to avoid acknowledg-
ment of emotional stress or the emotional impact of
cases. These factors work synergistically to minimize
the one factor that has been most clearly proven to
protect against vicarious stress and burnout: social
support.64–66

Testifying

The psychological stress experienced by asylum
applicants is particularly high in cases in which they
must testify and submit to what can be aggressive
cross-examination. Immigration attorneys may at-
tempt to enlist the help of mental health profession-
als who are experienced with refugee trauma and asy-
lum proceedings to assist with preparation of clients
for the stress of testifying (Gueron H, personal com-
munication (telephone interview), 2009). As dis-
cussed earlier in the Countertransference section,
there can be a strong pull toward advocacy in politi-
cal asylum cases. The ethics of forensic psychiatry
advise that mental health professionals should strive
for objectivity.67 Therefore, a request from an attor-
ney to help stabilize or treat a client may best be
responded to by referral to a treatment provider. Ul-
timately, this referral may be more beneficial to asy-
lum seekers, as they will gain an identified mental
health care provider with whom they can continue, if
needed, after the conclusion of the case.

Conclusions

The process of seeking asylum and related forms of
relief can be a strenuous process for both clients and
their attorneys. Evaluation of asylum applicants by a
mental health professional with expertise in the field
of refugee trauma can be of particular value in the
presentation of a case. Such evaluations can provide
medical opinions regarding the client’s mental disor-
der, the implications of which bear on the client’s
credibility, delay in application, culturally informed
emotional expression, treatment needs, and mental
health consequences of deportation. Mental health
professionals can also be advisors to attorneys in the

preparation of clients for the stressful process of tes-
tifying for asylum.

Mental health professionals with expertise in ref-
ugee trauma also have an important role as consult-
ants to immigration attorneys and immigration law
clinics. They can teach strategies for effective and safe
methods of eliciting the details of persecution. Men-
tal health professionals can also help to educate prac-
ticing attorneys and law students on the signs and
symptoms of vicarious trauma resulting from work
with asylum applicants, as well as the most useful
coping skills. Such skills may help to decrease the risk
of burnout among attorneys working with trauma-
tized populations and protect the attorneys’ personal
relationships from the damaging effects of secondary
trauma.
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12. Paunovic N, Lundh L, Öst L: Attentional and memory bias for
emotional information in crime victims with acute posttraumatic
stress disorder (PTSD). J Anxiety Disord 16:675–92, 2001

13. Beger RR, Hein J: Immigrants, culture, and American courts: a
typology of legal strategies and issues in cases involving Vietnam-
ese and among litigants. Crim Just Rev 26:38–61, 2001

14. Sellin T: Culture Conflict and Crime. New York: Social Science
Research Council, 1938

Meffert, Musalo, McNiel, et al.

487Volume 38, Number 4, 2010



15. Kirmayer LJ, Rousseau C, Lashley M: The place of culture in
forensic psychiatry. J Am Acad Psychiatry Law 35:98 –102,
2007

16. Boehnlein JK, Schaefer MN, Bloom JD: Cultural considerations
in the criminal law: the sentencing process. J Am Acad Psychiatry
Law 33:335–41, 2005

17. Hicks J: Ethnicity, race, and forensic psychiatry: are we color-
blind? J Am Acad Psychiatry Law 32:21–33, 2004

18. Colangelo JJ: The recovered memory controversy: a representative
case study. J Child Sex Abuse 18:103–21, 2009

19. Del Monte MM: Retrieved memories of childhood sexual abuse.
Br J Med Psychol 73:1–13, 2000

20. Geraerts E, Lindsay DS, Merckelbach H, et al: Cognitive mecha-
nisms underlying recovered-memory experiences of childhood
sexual abuse. Psychol Sci 20:92–8, 2009

21. Wells GL, Olson EA: Eyewitness testimony. Annu Rev Psychol
54:277–95, 2003

22. Binder RL: Why women don’t report sexual assault. J Clin Psy-
chiatry 42:437–8, 1981

23. Rogers R: Models of feigned mental illness. Prof Psychol 21:
182–8, 1990

24. Rogers R, Sewell KW, Goldstein AM: Explanatory models of
malingering. Law Hum Behav 18:543–52, 1994

25. Guriel J, Fremouw W: Assessing malingered posttraumatic stress
disorder: a critical review. Clin Psychol Rev 23:881–904, 2003

26. Hall RCW, Hall RCW: Detection of malingered PTSD: an over-
view of clinical, psychometric, and physiological assessment—
where do we stand? J Forensic Sci 52:717–25, 2007

27. Morel KR, Marshman KC: Critiquing symptom validity tests for
posttraumatic stress disorder: a modification of Hartman’s crite-
ria. J Anxiety Disord 22:1542–50, 2008

28. Rosen GM, Sawchuk CN, Atkins DC, et al: Risk of false positives
when identifying malingered profiles using the trauma symptom
inventory. J Pers Assess 86:329–33, 2006

29. Keane TM, Buckley TC, Miller MW: Forensic psychological as-
sessment in PTSD, in Posttraumatic Stress Disorder in Litigation.
Edited by Simon RI. Washington, DC: American Psychiatric
Publishers, 2004, p 238

30. Resnick P: Malingering of posttraumatic stress disorders, in Clin-
ical Assessment of Malingering and Deception (ed 2). Edited by
Rogers R. New York: The Guilford Press, 1997, p 130–52

31. Binder RL, McNiel DE: “He said–she said”: the role of the foren-
sic evaluator in determining credibility of plaintiffs who allege
sexual exploitation and boundary violations. J Am Acad Psychia-
try Law 35:211–8, 2007

32. Drob SL, Meehan KB, Waxman SE: Clinical and conceptual
problems in the attribution of malingering in forensic evaluations.
J Am Acad Psychiatry Law 37:98–106, 2009

33. Summerfield DA: Legacy of war: beyond “trauma” to the social
fabric. Lancet 349:1568, 1997

34. Summerfield D: A critique of seven assumptions behind psycho-
logical trauma programmes in war-affected areas. Soc Sci Med
48:1449–62, 1999

35. van Ommeren M, Saxena S, Saraceno B: Mental and social health
during and after acute emergencies: emerging consensus? Bull
World Health Organ 83:71–5, 2005; discussion 75–6

36. Kleinman A: Culture, depression and the ‘new’ cross-cultural psy-
chiatry. Soc Sci Med 11:3–11, 1977

37. Kleinman A: Anthropology and psychiatry: the role of culture in
cross-cultural research on illness. Br J Psychiatry 151:447–54,
1987

38. Drennan G, Swartz L: The paradoxical use of interpreting in
psychiatry. Soc Sci Med 54:1853–66, 2002

39. Hudelson P: Improving patient-provider communication: in-
sights from interpreters. Fam Pract 22:311–16, 2005

40. Lesch HM: Plain language for interpreting in consulting rooms.
Curationis 30:73–8, 2007

41. Meffert SM, Marmar CR: Darfur refugees in Cairo: mental health
and interpersonal conflict in the aftermath of genocide. J Interpers
Violence. 24:1835–48, 2009. Available at http://www.ncbi.nlm.
nih.gov/pubmed/18945917. Accessed January 25, 2009

42. Pupavac V: Psychosocial interventions and the demoralization of
humanitarianism. J Biosoc Sci 36:491–504, 2004

43. Young A: The Harmony of Illusions: Inventing Post-Trau-
matic Stress Disorder. Princeton, NJ: Princeton University
Press, 1997

44. Berry JW, Poortinga YH, Pandey J (editors): Handbook of Cross-
cultural Psychology: Theory and Method. 1997, p 406

45. Bhui K, Mohamud S, Warfa N, et al: Cultural adaptation of
mental health measures: improving the quality of clinical practice
and research. Br J Psychiatry 183:184–6, 2003

46. Bhui K, Craig T, Mohamud S, et al: Mental disorders among
Somali refugees: developing culturally appropriate measures and
assessing socio-cultural risk factors. Soc Psychiatry Psychiatr Epi-
demiol 41:400–8, 2006

47. Bolton P: Cross-cultural validity and reliability testing of a stan-
dard psychiatric assessment instrument without a gold standard.
J Nerv Ment Dis 189:238–42, 2001

48. Durieux-Paillard S, Whitaker-Clinch B, Bovier PA: Screening for
major depression and posttraumatic stress disorder among asylum
seekers: adapting a standardized instrument to the social and cul-
tural context. Can J Psychiatry 51:587–97, 2006

49. Ichikawa M, Nakahara S, Wakai S: Cross-cultural use of the pre-
determined scale cutoff points in refugee mental health research.
Soc Psychiatry Psychiatr Epidemiol 41:248–50, 2006

50. Smit J, van den Berg CE, Bekker L, et al: Translation and cross-
cultural adaptation of a mental health battery in an African set-
ting. Afr Health Sci 6:215–22, 2006

51. Judd T, Capetillo D, Carrion-Baralt J, et al: Professional consid-
erations for improving the neuropsychological evaluation of His-
panics: A National Academy of Neuropsychology Education Pa-
per. Arch Clin Neuropsychol. 24:127–35, 2009

52. Brewin CR: A cognitive neuroscience account of posttraumatic
stress disorder and its treatment. Behav Res Ther 39:373–93,
2001

53. Anderson MC, Green C: Suppressing unwanted memories by
executive control. Nature 410:366–9, 2001

54. Mukamusoni v. Ashcroft, 390 F.3d 110 (1st Cir. 2004)
55. Bilal MS, Rana MH, Rahim S, et al: Psychological trauma in a

relief worker: a case report from earthquake-struck areas of north
Pakistan. Prehosp Disaster Med 22:458–61, 2007

56. Devilly GJ, Wright R, Varker T: Vicarious trauma, secondary
traumatic stress or simply burnout?—effect of trauma therapy on
mental health professionals. Aust N Z J Psychiatry 43:373–85,
2009

57. Jenkins SR, Baird S: Secondary traumatic stress and vicarious
trauma: a validational study. J Trauma Stress 15:423–32, 2002

58. Sabin-Farrell R, Turpin G: Vicarious traumatization: implica-
tions for the mental health of health workers? Clin Psychol Rev
23:449–80, 2003

59. Cole P: Case comment: human rights law—torture statute of
limitations equitably tolled for plaintiffs unable to collect evidence
during Civil War. Arce v. Garcia, 434 F.3d 1254 (11th Cir.
2006). Suffolk Transnatl L Rev 30:233, 2006

60. Colella U, Bain A: Revisiting equitable tolling and the Federal
Tort Claims Act: putting the legislative history in proper perspec-
tive. Seton Hall L Rev 3:174, 2000

61. Katner DR: Coming to praise, not to bury, the new ABA stan-
dards of practice for lawyers who represent children in abuse and
neglect cases. Geo J Legal Ethics 14:103, 2000

Mental Health Professionals in Political Asylum Processing

488 The Journal of the American Academy of Psychiatry and the Law



62. Veterans Affairs: Mental illness is a basis for tolling 38 U.S.C.
§ 7266(a)’s 120-day time period for filing an appeal with the court of
appeals for veterans claims. Fed Circuit Bar J 13:397, 2004

63. Levin A, Greisberg S: Vicarious trauma in attorneys. Pace L Rev
24:245, 2003

64. Brewin CR, Andrews B, Valentine JD: Meta-analysis of risk fac-
tors for posttraumatic stress disorder in trauma-exposed adults. J
Consult Clin Psychol 68:748–66, 2000

65. Marmar CR, McCaslin SE, Metzler TJ, et al: Predictors of post-
traumatic stress in police and other first responders. Ann N Y Acad
Sci 1071:1–18, 2006

66. Ozer EJ, Best SR, Lipsey TL, et al: Predictors of posttraumatic
stress disorder and symptoms in adults: a meta-analysis. Psychol
Bull 129:52–73, 2003

67. AAPL: Ethics Guidelines for the Practice of Forensic Psychiatry.
Adopted May 2005. Available at https://www.aapl.org/ethics.
htm. Accessed August 25, 2009

Meffert, Musalo, McNiel, et al.

489Volume 38, Number 4, 2010



 

 

THE RING OF TRUTH: DEMEANOR AND DUE 
PROCESS IN U.S. ASYLUM LAW 

Nicholas Narbutas* 

TABLE OF CONTENTS 

Introduction ......................................................................................... 349 

I. Demeanor and Credibility Under the Real ID Act and the Due 
Process Standard ................................................................................. 352 

A. Denial of Asylum Based on the Applicant’s Demeanor ............ 352 
B. The Scope of Procedural Due Process in Asylum Proceedings 357 

II. The Mathews Test: How Demeanor Denies Asylum Applicants Due 
Process .................................................................................................. 362 

A. The Private Interests at Stake .................................................. 362 
B. The Risk of Erroneous Deprivation ........................................... 363 

1. Demeanor invites personal bias into immigration judges’ 
decision-making .......................................................................... 363 
2. Demeanor fosters institutional bias ...................................... 370 
3. Demeanor is inaccurate .......................................................... 378 
4. Demeanor is unreviewable ..................................................... 381 
5. Demeanor undermines notice and the right to be heard before 
an impartial adjudicator ............................................................. 383 

C. The Government’s Interest ........................................................ 385 

III. Protecting Due Process: Disregarding Demeanor or Establishing a 
Presumption of Credibility .................................................................. 388 

A. Rejecting Demeanor ................................................................... 389 
B. Presuming Credibility ................................................................ 391 

Conclusion ............................................................................................ 394 
 

                                                                                                             
*  J.D. Candidate 2019, Columbia Law School; M.F.A. 2015, Columbia 

University; B.A. 2012, Columbia College Chicago. With sincere thanks to Professor 
Rose Cuison Villazor for her help and guidance in developing this Note. 



2018] Demeanor and Due Process in U.S. Asylum Law 349 

 

INTRODUCTION 

Whether to believe an asylum applicant is one of the most 
critical issues in asylum law. Many competing interests are in direct 
conflict: the need to protect people from persecution, the government’s 
desire to control entry into the country as an exercise of sovereignty, 
the extreme difficulty of gathering documentary proof of one’s 
persecution, and the government’s concerns about allowing security 
threats into the country. It is essential to strike the right balance 
between these conflicting priorities. The conflict between national 
welfare and public safety against individual liberty and personal 
security is not, however, a matter of mere policy preferences. The 
Constitution demands that whenever government action threatens to 
deprive an individual of their liberty, that individual must be provided 
due process.1 Unfortunately, policymakers have adopted the rhetoric of 
“security” and cultivated a climate of fear to justify increasing the 
burdens on refugees to prove their eligibility for asylum.2 In 2005, the 
REAL ID Act, claiming to be an effort to maintain security and identify 
asylum fraud,3 dictated the factors immigration judges must consider 
in determining whether an asylum applicant’s testimony is credible 
and therefore able to support their claim for asylum.4 Among these 
factors is the applicant’s “demeanor.”5 

This Note argues that the consideration of demeanor is a 
violation of asylum applicants’ due process rights. Though demeanor 
evidence is pervasive throughout the American legal system, its 
validity has been called into question by modern psychological studies, 
and its use has been sharply criticized by legal scholars.6 Furthermore, 

                                                                                                             
1.  U.S. CONST. amend. V. 
2.  Katherine Melloy, Telling Truths: How the REAL ID Act’s Credibility 

Provisions Affect Women Asylum Seekers, 92 IOWA L. REV. 637, 649–51 (2007). 
3.  Id. at 65152 (explaining the circumstances of the Act’s introduction in 

the House of Representatives). 
4.  Immigration and Nationality Act § 208(b)(1)(B)(iii) (AILA 2018), 8 U.S.C. 

§ 1158(b)(1)(B)(iii) (West 2018) [hereinafter INA]. 
5.  Id. (stating that among other factors, “a trier of fact may base a credibility 

determination on the demeanor, candor, or responsiveness of the applicant or 
witness.”). 

6.  See, e.g., Mark W. Bennett, Unspringing the Witness Memory and 
Demeanor Trap: What Every Judge and Juror Needs to Know about Cognitive 
Psychology and Witness Credibility, 64 AM. U. L. REV. 1331, 1332 (2015) 
(“[C]ognitive psychological studies have consistently established that the typical 
cultural cues jurors rely on, including averting eye contact, a furrowed brow, a 
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unique aspects of asylum adjudication make the use of demeanor 
especially damaging. Because corroborating evidence is frequently 
unavailable to asylum applicants, their claims typically turn on their 
own testimony. To have that testimony found not credible will almost 
certainly mean denial of the asylum claim.7 The extraordinary breadth 
of ways in which demeanor can be assessed, combined with the lack  
of meaningful judicial review of demeanor determinations, gives 
immigration judges overwhelming discretion to deny claims for 
asylum. 

Inherent problems in judging demeanor lead to the unfair 
exercise of that discretion, defeating the possibility of fundamental 
fairness demanded by constitutional due process requirements.  
The consideration of demeanor gives the implicit biases held by 
immigration judges the opportunity to rationalize and manifest 
themselves into inaccurate negative credibility determinations. These 
determinations may be based on the immigration judges’ personal, 
even unconscious feelings towards and assumptions about the 
applicant.8 Furthermore, because demeanor relies on culturally 
instructed ideas about body language, its consideration in the cross-
cultural asylum context allows the asylum adjudication system’s 
institutional bias to prejudice the outcome.9 Even without personal and 
institutional bias, however, demeanor is simply an inaccurate method 
of assessing credibility, and the majority of people are unable to 
identify truth from lies based on demeanor.10 Additionally, the lack of 
judicial review of demeanor assessments precludes the jurisprudential 
development of clear standards, resulting in confusion, inconsistency, 
and the total inability to constrain immigration judges’ discretion.11 

United States asylum law must be revised to correct the due 
process deficiencies posed by demeanor assessments. One simple 

                                                                                                             
trembling hand, and stammering speech, for example, have little or nothing to do 
with a witness’s truthfulness.”). 

7.  Stephen Paskey, Telling Refugee Stories: Trauma, Credibility, and 
Adversarial Adjudication of Claims for Asylum, 56 SANTA CLARA L. REV. 457, 474 
(2016). 

8.  See infra Part II.B.1. 
9.  See infra Part I.B.2. 
10.  See infra Part I.B.3; see also Michael Kagan, Is Truth in the Eye of the 

Beholder? Objectivity Credibility Assessment in Refugee Status Determination, 17 
GEO. IMMIGR. L.J. 367, 379 (2003) [hereinafter Kagan, Eye of the Beholder] 
(explaining that most people are unable to use verbal cues to discern truth from lies 
accurately). 

11.  See infra Part I.B.4. 
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solution would be to exclude demeanor from the credibility analysis. 
However, this risks increasing the unfair burdens on asylum seekers. 
It would place additional weight on other credibility factors that have 
also been criticized as being unfair to asylum applicants in their  
own right, especially because of the REAL ID Act’s provision that 
inconsistencies, inaccuracies, and falsehoods need not go to the  
heart of the applicant’s claim to support a negative credibility 
determination.12 An alternative solution is to establish a presumption 
of credibility for asylum applicants, so that a negative credibility 
determination cannot be made in the absence of clear, affirmative 
evidence establishing a reason to doubt the applicant’s testimony. 
While this does not fully redress the problems of demeanor, it could 
mitigate the harms posed in a way that would improve the overall 
balance of credibility determinations consistently with the underlying 
purposes of asylum. 

Part I of this Note will lay out the legal background for two 
aspects of asylum adjudication: how demeanor is factored into 
credibility determinations and what due process requires for fair 
asylum adjudications. Part II will apply the Mathews v. Eldridge due 
process framework to establish how the consideration of demeanor 
violates due process.13 Part II.A will discuss the private interest at 
stake. Part II.B will explore the various ways in which the use of 
demeanor in credibility determinations risks the erroneous deprivation 
of that interest—focusing on personal bias, institutional bias, 
inaccuracy, and the lack of appellate review—and Part II.C  
will examine the government’s interests in employing demeanor 
assessments and how these interests are neither truly served by 
demeanor, nor sufficiently weighty to justify the risk posed to the 
private interest at stake. Part III will examine two potential solutions 
to the due process problem: striking demeanor from the credibility 
determination altogether and establishing a presumption of credibility 
for asylum applicants. 

                                                                                                             
12.  See INA § 208(b)(1)(B)(iii) (AILA 2018) (providing that immigration 

judges may consider inconsistencies, inaccuracies, and falsehoods in the applicants’ 
statements “without regard to whether any inconsistency, inaccuracy, or falsehood 
goes to the heart of the applicant’s claim”). 

13.  Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (holding that due process 
claims are assessed by balancing 1) the private interest at stake, 2) the risk of 
erroneous deprivation of that interest, and 3) the government’s interest). 
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I. DEMEANOR AND CREDIBILITY UNDER THE REAL ID ACT AND THE 
DUE PROCESS STANDARD 

This section will examine two legal regimes to understand  
how they affect a refugee’s ability to obtain asylum. First, it examines  
how demeanor is considered in determining an asylum applicant’s 
credibility. Second, it traces the contours of Fifth Amendment 
procedural due process in asylum proceedings. 

A. Denial of Asylum Based on the Applicant’s Demeanor 

Under the Immigration and Nationality Act (INA), applicants 
bear the burden of proving their eligibility for asylum.14 Recognizing 
that the very nature of an asylum claim makes it difficult, if not 
impossible, to collect corroborating evidence, the INA allows an asylum 
applicant to meet this burden with their testimony alone, provided that 
their testimony is found credible.15 These credibility determinations 
are critical to every asylum applicant’s case, but an adverse credibility 
determination will likely result in the denial of an asylum seeker’s 
claim when the applicant cannot present corroborating evidence—a 
difficulty asylum seekers frequently face.16 Whether or not the 
Immigration Judge (IJ) thinks the asylum applicant is telling the truth 
thus becomes the critical determination in whether asylum will be 
granted. 

The REAL ID Act of 2005 amended the INA in order to  
clarify and codify how an IJ should determine credibility in asylum 
proceedings, creating a “uniform standard for credibility” which 
enshrined factors that had developed in the case law:17 

                                                                                                             
14.  INA § 208(b)(1)(B)(i) (AILA 2018) (placing the burden of proof on the 

applicant to establish that they are a refugee); see also id. § 208(b)(1)(B)(iii) (AILA 
2018) (providing that there is no presumption of credibility for asylum applicants). 

15.  Id. § 208(b)(1)(B)(ii) (allowing for the testimony of the applicant to 
sustain their burden without corroboration, but only if that testimony is “credible, 
persuasive, and refers to specific facts sufficient to demonstrate that the applicant 
is a refugee”). 

16.  Maureen E. Cummins, Post-Traumatic Stress Disorder and Asylum, 29 
J. CONTEMP. HEALTH L. AND POL’Y 283, 286–87 (2013); see also Paskey, supra note 
7, at 474 (“Given this limited evidence, the applicant’s credibility is the linchpin of 
the judge’s analysis—asylum is all but certain to be denied to an applicant who is 
deemed not credible.”). 

17.  In re J-Y-C-, 24 I&N Dec. 260, 262 (BIA 2007) (quoting H.R. Rep. 109-72, 
at 166–67 (2005) (Conf. Rep.)); see also Aubra Fletcher, Note, The REAL ID  
Act: Furthering Gender Bias in Asylum Law, 21 BERKELEY J. GENDER L. & JUST. 
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Credibility determination.—Considering the totality  
of the circumstances, and all relevant factors, a trier  
of fact may base a credibility determination on the 
demeanor, candor or responsiveness of the applicant  
or witness, the inherent plausibility of the applicant’s  
or witness’s account, the inconsistency between  
the applicant’s or witness’s written and oral  
statements . . . , the internal consistency of such 
statements with other evidence of record . . . , and any 
inaccuracies or falsehoods in such statements, without 
regard to whether any inconsistency, inaccuracy, or 
falsehood goes to the heart of the applicant’s claim, or 
any other relevant factor.18 

The REAL ID Act thus allows IJs to base adverse credibility 
determinations on an asylum applicant’s demeanor, so long as the IJ 
considers the “totality of the circumstances.”19 Judge Learned Hand 
articulated demeanor as making “the carriage, behavior, bearing, 
manner and appearance of a witness” into evidence.20 In line with this 
vision of demeanor as evidence, consideration of “demeanor” as 
evidence under the REAL ID Act is extremely broad. It includes a wide 
range of observations, such as “the expression of [the witness’s] 
countenance, how he sits or stands, whether he is inordinately nervous, 
his coloration during critical examination, the modulation or pace of 
his speech and other non-verbal communication.”21  

While demeanor is only one among several factors, the 
statute’s language provides that “any inconsistency, inaccuracy, or 
falsehood” can support a negative credibility finding even if it does not 
“go[] to the heart of the applicant’s claim.” This language gives IJs 
broad authority and little guidance as to when these factors should 
result in an adverse credibility determination, granting an IJ’s 
opinions about an applicant’s demeanor inordinate weight in the 
ultimate decision. 

                                                                                                             
111, 121 (2011) (noting that while factors such as demeanor, candor, and 
responsiveness played a role in credibility determinations prior to the REAL ID Act, 
the Act heightened their importance). 

18.  INA § 208(b)(1)(B)(iii) (AILA 2018). 
19.  Melanie A. Conroy, Real Bias: How REAL ID’s Credibility and 

Corroboration Requirements Impair Sexual Minority Asylum Applicants, 24 
BERKELEY J. GENDER L. & JUST. 1, 27 (2009). 

20.  Dyer v. MacDougall, 201 F.2d 265, 268–69 (2d Cir. 1952) (L. Hand, J.). 
21.  Pardes-Urrestarazu v. INS, 36 F.3d 801, 818 (9th Cir. 1994) (quoting 

Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074, 1078–79 (9th Cir. 1977)). 
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Despite this broad authority, however, IJs cannot base  
an adverse credibility determination on vague references to the 
applicant’s demeanor as seeming generally untruthful.22 The IJ must 
provide specific and cogent reasons to support an adverse credibility 
determination, discussing which factors form its basis and referring to 
specific instances in the record that support the IJ’s conclusion.23 When 
the IJ is basing their adverse credibility determination on the 
applicant’s demeanor, the IJ’s assessment must refer to specific aspects 
of the applicant’s demeanor,24 and their conclusion must be supported 
by substantial evidence, meaning such relevant evidence as a 
reasonable person would accept as adequate to support a conclusion.25 
At a minimum, the IJ must state on the record exactly what aspect(s) 
of the applicant’s demeanor convinced the IJ that the applicant was 
not telling the truth. Critically however, the IJ does not have to say 
why they believed that demeanor attribute indicated untruthfulness.26 

For example, an observation of the applicant’s rapid speech  
or agitation can be held against their credibility,27 as can an applicant’s 
“halting and hesitating manner of testifying.”28 An applicant’s 
apparent lack of emotion while testifying about traumatic events may 
also support an adverse credibility finding.29 Courts have also upheld 
adverse credibility determinations based on “perceived anxiousness, 
delays in responses to questions, and verbal and nonverbal cues of 
deception.”30 

                                                                                                             
22.  Shrestha v. Holder, 590 F.3d 1034, 1042 (9th Cir. 2010). 
23.  Id. at 1044. 
24.  Id. at 1042. 
25.  Todorovic v. U.S. Att’y Gen., 621 F.3d 1318, 1323–24 (11th Cir. 2010). 
26.  Scott Rempell, Gauging Credibility in Immigration Proceedings, 25 GEO. 

IMMIGR. L.J. 377, 397–98 (2011). 
27.  In re J-Y-C-, 24 I&N Dec. 260, 264 (BIA 2007) (holding that applicant’s 

explanation for discrepancies between their testimony and the corroborating 
evidence was validly dismissed because the applicant’s “rapid manner” of testimony 
suggested that the explanation was fabricated). 

28.  In re A-S-, 21 I&N Dec. 1106, 1111 (BIA 1998). However, the BIA 
suggested that it may be inappropriate to base an adverse credibility finding on 
“halting and hesitating testimony” alone if that testimony was nonetheless detailed 
and consistent. Id. at 1112. 

29.  See Wang v. Holder, 569 F.3d 531, 535, 53738 (5th Cir. 2009) (upholding 
IJ adverse credibility determination based in part on finding that the applicant’s 
testimony about her incarcerations and beatings lacked emotion and “seemed to the 
IJ more consistent with one who has rehearsed a story, rather than who lived the 
events”). 

30.  Rempell, supra note 26, at 396 (internal quotation marks omitted). 



2018] Demeanor and Due Process in U.S. Asylum Law 355 

 

However, because the IJ must look at the totality of the 
circumstances, rather than “cherry pick[ing]” the facts favoring an 
adverse credibility determination while ignoring those undermining 
it,31 behavior such as looking at the table or wall instead of the IJ may 
not be enough to support an adverse credibility determination  
when the record as a whole suggests that the behavior was not  
truly indicative of deceptiveness.32 Crucially, the substantial evidence 
requirement means that demeanor cannot be used as an excuse to rely 
on conjecture and speculation, and in particular, the IJ may not rely 
on “stereotypes about how persons belonging to a particular group 
would act, sound, or appear.”33 

Nevertheless, IJs’ credibility determinations, particularly their 
findings of demeanor, receive an extraordinary amount of deference on 
review.34 The REAL ID Act requires a substantial level of deference to 
IJ credibility determinations, as IJs are considered to be “in the best 
position to assess demeanor and other credibility cues” not readily 
accessible to reviewing courts.35 The IJ’s ability to witness live 
testimony supposedly puts them in a better position to assess 
demeanor than a reviewing court, as an appellate body cannot easily 
review demeanor from the record alone.36 The ability to observe the 
asylum applicant and to assess their tone and appearance is thus 
believed to make the IJ “uniquely qualified to decide whether the 
alien’s testimony has about it the ring of truth.”37 This “ring of truth” 

                                                                                                             
31.  Shrestha v. Holder, 590 F.3d 1034, 1040 (9th Cir. 2010). 
32.  See Matter of B-, 21 I&N Dec. 66, 70 (BIA 1995) (noting that looking at 

the table and wall may have simply indicated the applicant’s concentration on what 
he was being asked, particularly since the record suggested the applicant was 
listening and responding carefully, repeatedly asking for clarification of questions 
before answering). 

33.  Todorovic v. U.S. Attorney Gen., 621 F.3d 1318, 1325–26 (11th Cir. 2010) 
(holding that the IJ’s adverse credibility determination, based on the fact that the 
witness claiming persecution for his sexuality did not appear “overtly gay,” 
impermissibly relied on stereotypes as a substitute for substantial evidence). 

34.  Li Hua Lin v. U.S. Dep’t of Justice, 453 F.3d 99, 109 (2d Cir. 2006); see 
also Abdulrahman v. Ashcroft, 330 F.3d 587, 598 (3d Cir. 2003) (noting that the 
overriding consideration in reviewing an adverse credibility determination is the 
“extraordinarily deferential” standard of review). 

35.  Shrestha, 590 F.3d at 1041. 
36.  In re A-S-, 21 I&N Dec. 1106, 1111 (BIA 1998). 
37.  Todorovic, 621 F.3d at 1324–25 (quoting Abdulrahman, 330 F.3d at 597). 
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notion was noted by the REAL ID Act’s drafters to support the use of 
demeanor in gauging credibility.38 

This deference leads to a strict application of the “substantial 
evidence” standard of review: the standard is defined as “such relevant 
evidence as a reasonable person would accept as adequate to support a 
conclusion,” and the IJ’s findings will only be reversed if the  
evidence would compel any reasonable factfinder to reach a different 
conclusion.39 The reviewing court will thus defer to the IJ’s credibility 
finding whenever it is “supported by a specific, cogent reason for 
disbelief.”40 As a result, the IJ’s credibility determination will be 
upheld even when the IJ clearly relied on impermissible speculation 
and assumptions not supported by the record, so long as some 
evidentiary basis for the determination can be found.41 The REAL ID 
Act may have raised this level of deference even higher, as its rejection 
of the previous “heart of the claim” standard has been read to indicate 
an intent to give the IJ increased discretion when making credibility 
determinations.42 

The preceding discussion demonstrates three aspects of 
demeanor that lend it the potential to have devastating impacts on 
refugees’ claims for asylum: (1) an asylum claim can be denied on the 
basis of the IJ’s demeanor findings, (2) the IJ has extremely broad 
discretion in making such demeanor findings, and (3) the reviewing 

                                                                                                             
38.  Rempell, supra note 26, at 395 (quoting H.R. Rep. No. 109-72, at 167 

(2005)). 
39.  Todorovic, 621 F.3d at 1323–24; see also Shahinaj v. Gonzales, 481 F.3d 

1027, 1028 (8th Cir. 2007) (quoting Menendez-Donis v. Ashcroft, 360 F.3d 915, 918 
(8th Cir. 2004)) (stating that the BIA’s determination will only be reversed if “it 
would not be possible for any reasonable fact-finder to come to the conclusion 
reached by the administrator.”); Abdulrahman, 330 F.3d at 597 (citing INS v. Elias-
Zacarias, 502 U.S. 478, 481 n.1 (1992)) (describing the standard of review as a “high 
hurdle”). 

40.  Shahinaj, 481 F.3d at 1028–29 (quoting Mohamed v. Ashcroft, 396 F.3d 
999, 1003 (8th Cir. 2005)). 

41.  See Abdulrahman, 330 F.3d at 598 (upholding the IJ’s adverse credibility 
determination despite the fact that it was “not confined to the evidence in the record 
and smacked of improper conjecture” because it could not be concluded from the 
evidence as a whole that any reasonable factfinder would be compelled to find the 
applicant’s testimony credible). 

42.  Wang v. Holder, 569 F.3d 531, 537–38 (5th Cir. 2009); see also Linda 
Kelly Hill, Holding the Due Process Line for Asylum, 36 HOFSTRA L. REV. 85, 94 
(2007) (describing the REAL ID Act’s passage as Congress restricting judicial 
review by “statutorily endorsing” IJs’ adverse credibility determinations even when 
based on minor inconsistencies not going to the heart of the claim). 
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courts give the IJ’s demeanor findings an extraordinary level of 
deference. In its current form, the use of demeanor gives IJs enormous 
discretion with only minimal constraints when adjudicating asylum 
claims. 

B. The Scope of Procedural Due Process in Asylum Proceedings 

The Supreme Court has held that the federal government has 
plenary power over the admission and expulsion of non-citizens as  
a matter of sovereignty.43 However, the Fifth Amendment entitles non-
citizens to due process of law in deportation proceedings.44 As such, 
non-citizens facing deportation are entitled to a full and fair hearing of 
their claims, including the reasonable opportunity to present evidence 
on their own behalf.45 

There are various ways to bring an asylum claim, and the 
procedure an applicant chooses can have drastic effects on their  
ability to invoke due process protections. One method is the affirmative 
asylum process, in which an applicant who is already physically 
present in the United States submits an application for asylum to U.S. 
Citizenship and Immigration Services (USCIS), which reviews the 
claim and conducts a non-adversarial interview with the applicant.46 

The other way of applying for asylum is by raising a  
defensive asylum claim. An individual placed in removal proceedings 
in immigration court with the Executive Office for Immigration  
Review (EOIR) may raise asylum as a defensive claim for relief from  
removal.47 This process includes those whose affirmative asylum 
claims were denied by USCIS—as USCIS “refers” all denials to 
removal proceedings before EOIR—as well as those apprehended while 
trying to enter the United States without proper documentation.48 

                                                                                                             
43.  Hill, supra note 42, at 94–96. 
44.  U.S. CONST. amend. V; Reno v. Flores, 507 U.S. 292, 306 (1993) 

(recognizing the right of aliens to due process in deportation proceedings as well 
established); see also Japanese Immigrant Case, 189 U.S. 86, 100–01 (1903) 
(reasoning that deportation involves a liberty interest, of which no person shall be 
deprived without opportunity to be heard, including for non-citizens alleged to be 
in the country illegally). 

45.  Colmenar v. INS, 210 F.3d 967, 971 (9th Cir. 2000). 
46.  Obtaining Asylum in the United States, U.S. CITIZENSHIP & IMMIGR. 

SERVS. https://www.uscis.gov/humanitarian/reguees-asylum/asylum/obtaining-asy 
lum-united-states [perma.cc/8A5G-WH7W]. 

47.  Id. 
48.  Id. 
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Defensive asylum is also available to those within the United States 
whom the Department of Homeland Security is attempting to deport.49 

Courts have restricted due process protections for non-citizens 
who have not effected entry into the United States.50 An effected entry 
requirement is a drastic limit on due process, as those asylum seekers 
who apply at the border or airport and are either paroled or detained 
pending the resolution of their claims are not considered “admitted” 
and are supposedly not entitled to any process beyond that established 
by Congress.51 However, those who have effected entry into the  
United States are protected by the Due Process Clause regardless of 
their status: the Fifth Amendment protects “all ‘persons’ within the 
United States, including aliens, whether their presence here is lawful, 
unlawful, temporary, or permanent.”52 

At the same time, the scope of that protection may vary 
according to the individual’s status and circumstances.53 For example, 
the Justice Department has argued that the protections of due process 
are lower for those seeking only relief from removal than for those 
contesting removability itself.54 That distinction has been challenged 
as meaningless, because the private interests at stake are no less 
severe in the former than the latter.55 

Regardless, due process requires that, at a minimum, asylum 
applicants have the opportunity to be heard at a meaningful time and 
in a meaningful manner, so they must be given a full and fair hearing 

                                                                                                             
49.  DREE K. COLLOPY, AILA’S ASYLUM PRIMER: A PRACTICAL GUIDE TO U.S. 

ASYLUM LAW AND PROCEDURES 650 (7th ed. 2015). 
50.  See Shaugnessy v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953) 

(holding that a non-citizen held at Ellis Island had not sufficiently effected entry 
into the United States so as to be afforded due process protection). 

51.  Victor P. White, Note, U.S. Asylum Law Out of Sync with International 
Obligations: REAL ID Act, 8 SAN DIEGO INT’L L.J. 209, 240 (2006). 

52.  Zadvydas v. Davis, 533 U.S. 678, 693 (2001). 
53.  Id. at 693–94. 
54.  Asylum claims in deportation proceedings are essentially affirmative 

defenses to deportation; they follow the determination that the applicant is 
“removable,” and they therefore fall into the category of “relief from removal” rather 
than “contesting removability.” See U.S. Dep’t of Justice, Asylum and Withholding 
of Removal Relief, Convention Against Torture Protections 4 (Jan. 15, 2009), 
https://www.justice.gov/sites/default/files/eoir/legacy/2009/01/23/AsylumWitholdin
gCATProtections.pdf [perma.cc/MXD6-V8L2]. 

55.  Evelyn H. Cruz, Double the Injustice, Twice the Harm, 16 STAN. L. & 
POL’Y REV. 481, 488 (2005). 
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on their claims.56 The full examination of an asylum applicant is 
essential as a matter of fairness to the parties and of the integrity of 
the asylum process itself.57 

Mathews v. Eldridge established the general framework used 
for assessing due process claims: the court weighs the private  
interest at stake; the risk of erroneous deprivation of that interest 
posed by the existing procedures, as well as the probable value, if any, 
of additional safeguards; and the government’s interest, including the 
function involved and the burdens entailed by substitute or additional 
safeguards.58 

There are a few essential aspects of due process in removal and 
asylum proceedings, primarily involving the right to be heard and the 
right to notice. Regarding the right to be heard, due process protects 
asylum applicants’ right to testify fully on the merits of their 
application.59 Due process prohibits the IJ from prematurely stopping 
the applicant before they’ve completed their testimony.60 Whether this 
right to be heard has been violated depends on whether the IJ has 
merely limited the extent of some testimony or frequently interrupted 
the applicant’s presentation, or if the IJ has instead barred complete 
chunks of testimony that would have supported the applicant’s claim.61 
The former situations are not due process violations, because in those 
scenarios, the IJ is merely streamlining and focusing the proceedings. 
In the latter case, however—where the IJ bars complete portions  
of testimony—the IJ violates the applicant’s due process right to be 
meaningfully heard.62 

                                                                                                             
56.  Rusu v. INS, 296 F.3d 316, 321–22 (4th Cir. 2002); see also Burger v. 

Gonzales 498 F.3d 131, 134 (2d Cir. 2007) (quoting Mathews v. Eldridge, 424 U.S. 
319, 333 (1976)) (recognizing that due process, at a minimum, entitles aliens to the 
opportunity to be heard at a meaningful time and in a meaningful manner). 

57.  Matter of Fefe, 20 I. & N. Dec. 116, 118 (B.I.A. 1989). 
58.  Mathews, 424 U.S. at 335. Though the Mathews test was developed in 

the context of disability benefits, it applies to deportation and asylum proceedings 
as well. See also Martinez-de Bojorquez v. Ashcroft, 365 F.3d 800, 804–05 (9th Cir. 
2004) (applying the Mathews analysis to conclude that the failure to notify an 
applicant that if she left the country she would forfeit her appeal was a due process 
violation); see also Rusu, 296 F.3d at 321 (stating that the Mathews principles apply 
when assessing whether a deportation or asylum hearing has comported with due 
process). 

59.  Kerciku v. INS, 314 F.3d 913 (7th Cir. 2003) (per curiam). 
60.  Oshodi v. Holder, 729 F.3d 883, 885 (9th Cir. 2013). 
61.  Kerciku, 314 F.3d at 917–18. 
62.  Id. 
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Notice is another essential aspect of due process.63 Applicants 
must have adequate notice of the procedures and standards to be 
applied to their claims for relief.64 Similarly, courts have also found  
due process violations when applicants were not notified of the 
requirements for appeal to the Board of Immigration Appeals (BIA).65 
A finding of due process violation based on inadequate notice does not 
require the existence of a total omission of relevant information, but 
instead can be established through a “concatenation” of factors, such 
as the confusing nature of the BIA’s forms or failure by the BIA to  
give advance warning about the possibility of summarily dismissing  
an appeal.66 This is because due process requires not only that 
administrative agencies inform applicants that proceedings have been 
instituted against them, but also that agencies provide applicants with 
sufficient information to allow them to prepare and present objections 
to the agency’s preliminary action or decision.67 

The two preceding paragraphs show that the essential 
elements of procedural due process in asylum cases are the same as 
they are in any proceeding: notice and the opportunity to be heard.68 
For example, if the IJ or the BIA intend to take administrative notice 
of potentially dispositive facts, they must give the asylum applicant 
notice and an effective chance to respond to those administratively 
noticed facts.69 

The absence of a neutral, unbiased arbiter also violates due 
process.70 A due process challenge based on the lack of a neutral and 

                                                                                                             
63.  See Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 164 

(1951) (Frankfurter, J., concurring) (reasoning that notice and an opportunity to be 
heard are essential to both criminal and civil proceedings). 

64.  Huysev v. Mukasey, 528 F.3d 1172, 1182 (9th Cir. 2008). 
65.  Martinez-de Bojorquez v. Ashcroft, 365 F.3d 800, 804 (9th Cir. 2004). 
66.  Padilla-Augustin v. INS, 21 F.3d 970, 977 (9th Cir. 1994) (holding that 

the “concatenation” of factors can combine to amount to a denial of due process). 
67.  Id. at 974. 
68.  See Mathews v. Eldridge, 424 U.S. 319, 348–49 (1976) (quoting Joint 

Anti-Fascist Comm. v. McGrath, 341 U.S. 123, 171–72 (1951) (Frankfurter, J., 
concurring)) (“The essence of due process is the requirement that ‘a person in 
jeopardy of serious loss (be given) notice of the case against him and opportunity to 
meet it.’”). 

69.  Burger v. Gonzales, 498 F.3d 131, 134 (2d Cir. 2007) (quoting Chhetry v. 
U.S. Dep’t of Justice, 490 F.3d 196, 200 (2d Cir. 2007)). 

70.  Cham v. Att’y Gen., 445 F.3d 683, 691 (3d Cir. 2006) (holding that no one 
can be deprived of their interests without being given the opportunity to present 
their case with the assurance that the arbiter is not predisposed to find against 
them); see also Wang v. Holder, 569 F.3d 531, 540 (5th Cir. 2009) (noting that a due 
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impartial arbiter does not require establishing that the IJ was  
actually biased, but only that they failed to reflect the appearance of 
impartiality.71 However, it is difficult to succeed on a claim of bias, as 
such a claim requires showing that the IJ’s opinion has been formed on 
something other than the basis of facts introduced or events occurring 
in the course of proceedings; displays of temper are not enough.72 An IJ 
who frequently interrupts and questions an applicant during their 
testimony does not violate their due process rights, even though it may 
appear that the judge is taking an aggressive stance against the 
applicant, so long as the IJ does not prevent the applicant from fully 
presenting their evidence.73 The allowance for this interrogatory role is 
based on the fact that IJs, unlike Article III judges, have an obligation 
to establish the record as well as to serve as fact-finder and adjudicator; 
thus, even impatient and inappropriate behavior by the IJ will be 
tolerated unless it becomes so aggressive as to “amount[] to wholesale 
nitpicking or overly-active questioning which distorts rather than 
develops the record.”74 

A due process challenge generally requires a showing of 
prejudice.75 Thus, to bring a successful due process challenge, the 
asylum applicant must both (1) show that the proceeding was so 
fundamentally unfair that they were prevented from reasonably 
presenting their case and (2) demonstrate prejudice, meaning that the 
alleged violation may have affected the outcome of the proceeding.76 
For example, an applicant whose due process rights were violated 

                                                                                                             
process violation can be premised on the absence of a neutral arbiter). This has 
sometimes been considered a component of the due process right to be heard, but 
at other times the lack of impartiality has been distinguished as a separate issue. 
Hill, supra note 42, at 102. 

71.  Hill, supra note 42, at 102. 
72.  Wang, 569 F.3d at 540 (citing Liteky v. United States, 510 U.S. 540 

(1994)). 
73.  Id. at 541 (observing that, far from being a due process violation, judges 

asking questions of a witness during a bench trial is a commonplace occurrence). 
Note how this tracks the distinction between limiting and wholly barring testimony 
in whether the due process right to be meaningfully heard has been violated, 
suggesting that the presence of a neutral arbiter is in fact an aspect of the right to 
be heard. See Kerciku v. INS, 314 F.3d 913 (7th Cir. 2003) (per curiam); supra texts 
accompanying notes 59 and 61. 

74.  Hill, supra note 42, at 101 (internal quotation marks and citations 
omitted). 

75.  Martinez-de Bojorquez v. Ashcroft, 365 F.3d 800, 806 (9th Cir. 2004). 
76.  Tampubolon v. Holder, 610 F.3d 1056, 1063 (9th Cir. 2010) (quoting 

Ibarra-Flores v. Gonzales, 439 F.3d 614, 620–21 (9th Cir. 2006)). 



362 COLUMBIA HUMAN RIGHTS LAW REVIEW [50:1 

 

when the BIA failed to inform her that leaving the country would 
forfeit her right to appeal was able to demonstrate prejudice in that, 
had she been warned about the consequences of leaving the country, 
she likely would have remained, and so she almost certainly  
would have received relief from removal.77 However, the prejudice 
requirement does not necessitate a clear showing that the adverse 
credibility determination resulted from the lack of due process, just (at 
least in most jurisdictions) that the violation had the potential to affect 
the outcome of the proceedings.78 

Asylum applicants have a right to a fair hearing and, if 
prejudiced by an absence of fairness, they can challenge the validity  
of that hearing. From the case law, it appears that the courts, in 
protecting this fairness, have been primarily concerned with notice  
of and ability to respond to the Government’s case and the legal 
requirements of the asylum adjudication process, the applicant’s 
ability to fully present evidence in support of their case, and the 
impartiality of the adjudicator. 

II. THE MATHEWS TEST: HOW DEMEANOR DENIES ASYLUM 
APPLICANTS DUE PROCESS 

The use of demeanor in credibility determinations poses a 
substantial and unjustifiable risk of erroneous deprivation of asylum 
applicants’ liberty interests. Under Mathews v. Eldridge, due process 
claims are assessed by weighing the private interests at stake, the  
risk of erroneous deprivation through current procedures and probable 
value of additional or substitute procedural safeguards, and the 
Government’s interest.79 This section will apply the Mathews test in 
the context of asylum adjudications, weighing these factors to show 
why a refugee’s demeanor cannot constitutionally be considered in 
assessing their credibility. 

A. The Private Interests at Stake 

The private interests at stake in deportation proceedings  
in general, and asylum proceedings in particular, are dire. The  
liberty interests at stake in any removal proceeding are “weighty 
one[s]”—posing the risk of loss of “the right to stay and live and work 

                                                                                                             
77.  Martinez-de Bojorquez, 365 F.3d at 806. 
78.  Hill, supra note 42, at 103. 
79.  Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
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in this land of freedom,” as well as, for many, the “right to 
rejoin . . . family, a right that ranks high among the interests of 
individuals.”80 Furthermore, the consequences of the erroneous denial 
of this liberty interest are especially severe for an asylum seeker, 
where “the private interest could hardly be greater. If the court errs, 
the consequences for the applicant could be severe persecution, torture, 
or even death.”81  

B. The Risk of Erroneous Deprivation 

The use of demeanor in asylum credibility determinations 
creates a drastic risk of erroneous deprivation of an applicant’s  
liberty interests. Demeanor, as currently employed within asylum 
adjudication, creates this risk because it (1) invites personal bias  
into IJs’ decision-making, (2) fosters and exacerbates institutional  
bias, (3) is an inaccurate, widely discredited method of ascertaining 
truthfulness, and (4) is unreviewable. These issues amount to a 
deprivation of the core due process guarantees of notice and the right 
to be heard before an impartial adjudicator. 

1. Demeanor invites personal bias into immigration judges’ 
decision-making 

As discussed in Part I, supra, demeanor is an extremely broad 
element, and IJs are almost completely unrestrained in how they factor 
demeanor into their decision-making. While an IJ may not use 
demeanor as an excuse to explicitly invoke stereotypes as evidence to 
determine credibility in their reasoning,82 if the IJ can point to a cogent 
basis for their conclusion supported by specific instances in the record, 
the determination will be upheld.83 The IJ is not even required to 
explain how a particular aspect of the applicant’s demeanor indicates 

                                                                                                             
80.  Landon v. Plasencia, 459 U.S. 21, 34 (1982) (internal quotation marks 

and citation omitted). 
81.    Oshodi v. Holder, 729 F.3d 883, 894 (9th Cir. 2013). 
82.  See Todorovic v. U.S. Att’y Gen., 621 F.3d 1318, 1325–26 (11th Cir. 2010) 

(rejecting a demeanor determination based on an IJ’s speculative assumptions and 
stereotypes). 

83.  See Shrestha v. Holder, 590 F.3d 1034, 1044 (9th Cir. 2010) (concluding 
that, under the REAL ID Act, IJs must identify factors that “form the basis of an 
adverse credibility determination,” while still asserting that courts should give 
“ample deference” to responsible agencies). 



364 COLUMBIA HUMAN RIGHTS LAW REVIEW [50:1 

 

untruthfulness.84 The statutory mandate that IJs consider an 
applicant’s demeanor in assessing credibility, combined with this 
broad, unrestrained discretion in determining what counts as a 
credible demeanor, invites implicit personal biases into the thinking of 
IJs, tainting their decision-making so as to risk erroneous negative 
credibility determinations. 

Implicit bias has a recognized impact on the decision-making 
of judges, either as feelings harbored towards or stereotypes attributed 
to particular groups.85 Immigration judges in particular have a 
documented history of exhibiting bias—conscious and implicit—to a 
troubling degree, and federal circuit courts have overturned IJ 
decisions exhibiting egregious levels of explicit bias.86 However, this 
section will show that because implicit bias can be rationalized by 
demeanor, appellate review cannot safeguard against the risk of bias 
posed by demeanor. 

First, implicit bias functions automatically, so an IJ’s decision-
making will be impacted by their perception of the applicant before the 
IJ can consciously deliberate; even individuals who believe they don’t 
discriminate frequently show bias in their decision-making.87 Judges 
in general typically show the same kinds of implicit bias as the general 
population, and while it is possible for highly motivated judges to 
compensate for their biases to prevent them from affecting their 
decision-making, the conditions in which immigration judges work 
make this compensation unlikely.88 IJs have limited independence, 

                                                                                                             
84.  Rempell, supra note 26, at 397–98 (explaining that while an IJ must 

state on the record, for example, that they found an applicant not credible because 
of long pauses before answering questions, the IJ “could leave undisclosed the 
reason why he or she assumed that a long pause by a testifying witness 
demonstrated that the witness was not telling the truth.”). 

85.  Anjum Gupta, Dead Silent: Heuristics, Silent Motives, and Asylum, 48 
COLUM. HUM. RTS. L. REV. 1, 27–28 (2016) (explaining that judges can harbor 
biases, and have their decision making be influenced by them, just like other 
people). 

86.  Id. at 37–39 (discussing cases in which IJs have been overturned for 
exhibiting clear bias against applicants on the basis of race, education, class, single 
motherhood, religion, sexuality, and gender). 

87.  See Christine Jolls & Cass R. Sunstein, The Law of Implicit Bias, 94 CAL. 
L. REV. 969, 975 (2006) (explaining how implicit bias automatically affects the 
thinking even of many who “say in good faith that they are fully committed to an 
antidiscrimination principle with respect to the very trait against which they show 
a bias”). 

88.  See Fatma E. Marouf, Implicit Bias and Immigration Courts, 45 NEW 
ENG. L. REV. 417, 428 (2011). 
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which, especially when combined with their inquisitorial role, makes it 
easier for implicit bias to affect their decision-making.89 Additionally, 
their high caseload and pressure to resolve cases quickly limit their 
opportunity to engage in the deliberate thinking necessary to 
counteract the influence of implicit attitudes towards particular 
groups; the low motivation caused by stress and burnout prevents the 
effort needed to control automatic biases; the complexity of the cases 
presented increases reliance on heuristics, cognitive shortcuts which 
invite the influence of implicit assumptions; and the limited review by 
the BIA and federal appeals courts withholds a necessary check on 
implicit bias.90  

This inability to control implicit bias is especially dangerous in 
assessing an asylum applicant’s demeanor, particularly because 
implicit bias can operate through aversive prejudice, where the 
unconscious negative feelings and beliefs of one who may consider 
themselves liberal and outwardly endorse non-prejudiced views 
manifest themselves in subtle, indirect, and rationalizable ways.91 The 
broad, undefined scope of demeanor, in which IJs merely have to point 
to a specific trait to find an applicant untrustworthy but need not 
explain how that trait demonstrates untrustworthiness,92 invites this 
kind of rationalization by which an IJ’s unexpressed feelings towards 
and assumptions about a particular group, possibly even unknown to 
the IJ themselves, can taint their decision-making and result in the 
denial of asylum. This is especially so because: 

non-conscious feelings and beliefs . . . will produce 
discrimination in situations in which normative 

                                                                                                             
89.  Though it could be argued that greater independence increases the risk 

of bias, IJs’ role as Department of Justice attorneys results in weaker “structural 
and professional norms to remain impartial and independent” than those of Article 
III judges, and when combined with their inquisitorial role, this “can contribute to 
the appearance of a one-party system and make it even easier for IJs to abuse  
their authority.” Id. at 429–30. While “highly motivated” Article III judges may 
“compensate for their implicit biases in their decision making,” recognizing that the 
freedom of independence carries with it the responsibility to be impartial, IJs, in 
perceiving themselves as simply DOJ employees doing their job, may experience 
less motivation to make the active effort to counteract bias and remain impartial. 
See id. at 417. 

90.   Id. at 428–43. 
91.   Id. at 421–22 (quoting Adam R. Pearson, et al., The Nature of 

Contemporary Prejudice: Insights from Aversive Racism, 3 SOC. & PERSONALITY 
PSYCHOL. COMPASS 314, 317 (2009)). 

92.   Rempell, supra note 26, at 397–98. 
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structure is weak, when the guidelines for appropriate 
behavior are unclear, when the basis for social 
judgment is vague, or when one’s actions can be 
justified or rationalized based on some factor other 
than race.93 

In addition to the fact that these factors are prevalent 
throughout immigration courts,94 they are especially pertinent to the 
consideration of demeanor because IJs’ discretion in how to assess 
demeanor is mostly uncontrolled, due to the lack of standards for how 
to weigh demeanor95 and the extreme deference given to IJs’ findings.96 
Because there are no guidelines, IJs are free to rationalize their  
biases into seemingly neutral assessments of demeanor, with which 
reviewing courts will not interfere. 

Because evaluations of demeanor often occur implicitly,97 the 
operation of implicit bias, rationalized in aversive prejudice, can result 
in biased results from an IJ who is prejudiced against a particular 
group. These results come from the IJ attributing a negative credibility 
determination to an aspect of a member of that group’s demeanor 
without even realizing that what they are really doing is manifesting 
their distrust of members of the applicant’s group. For example, in 
cases of racial implicit biases, studies have shown that “implicit 
attitudes lead individuals to read unfriendliness or hostility into the 
facial expressions of blacks but not whites” as well as “to more negative 
evaluations of ambiguous actions by racial and ethnic minorities.”98 

                                                                                                             
93.   Marouf, supra note 88, at 424 (quoting Adam R. Pearson, et al., The 

Nature of Contemporary Prejudice: Insights from Aversive Racism, 3 SOC.  
& PERSONALITY PSYCHOL. COMPASS 314, 318 (2009)). 

94.  Id. 
95.  See id. at 442 (discussing how “[t]he paucity of BIA precedents” leads to 

an increased use of cognitive shortcuts by IJs); see also Zsea Bowmani, Queer 
Refuge: The Impacts of Homoantagonism and Racism in U.S. Asylum Law, 18 GEO. 
J. GENDER & LAW. 1, 33 (2017) (discussing how the dearth of BIA precedent 
decisions deprives both applicants and IJs of clear standards to apply to asylum 
claims); Michael Kagan, Refugee Credibility Assessment and the “Religious 
Imposter” Problem, 43 VAND. J. TRANS’L L. 1179, 1184 (2010) [hereinafter Kagan, 
Religious Imposter] (explaining how demeanor’s treatment as an unreviewable fact 
question prevents the jurisprudential evolution of clear standards). 

96.  See Ling Huang v. Holder, 744 F.3d 1149, 1153–54 (9th Cir. 2014) 
(explaining that demeanor assessments are based on the observation non-verbal 
cues and so must be given deference). 

97.  Marouf, supra note 88, at 438. 
98.  Id. at 438–39. 
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Though appellate courts have held it improper, the undefined 
breadth of “demeanor” allows bias to infect IJ decision-making  
in another way: the absence of any legal definition of the term  
has tempted IJs to use “demeanor” to rely on stereotypes about how  
they expect a member of a particular group, such as sexual minorities 
or trauma survivors, to act, sound, or appear, instead of on actual 
evidence of an applicant’s credibility.99 Demeanor assessments thereby 
“foster[] abuse of judicial discretion by permitting off-the-record 
influences to creep into decisions under the guise of credibility.”100 For 
sexual minority applicants, IJs may even be tempted to use demeanor 
to try to judge whether the applicant is actually a sexual minority.101 

Furthermore, IJs are ill-equipped to assess the demeanor of 
trauma survivors, as doing so “ultimately privilege[s] [immigration 
judges’] individual ideas of how refugees should respond to 
persecution.”102 The effects of trauma and surviving persecution at the 
hands of government authorities may lead the asylum applicant to 
exhibit behaviors typically thought indicative of untruthfulness, such 
as appearing distrustful and nervous or sweating excessively.103 
Beyond this, reactions to experiences of rape, domestic violence, 
torture, or other traumatic harms attending persecution can vary 
widely from person to person, often on the basis of gender, culture,  
age, class, or other factors.104 As asylum applicants often come  
from traumatic experiences and present cases involving “unique 
combinations of cultural elements and post-traumatic symptoms,”105 
previous Immigration and Naturalization Service (INS) guidelines 
sensibly instructed asylum officers, the USCIS officials who decide 
affirmative asylum claims, to exercise cross-cultural sensitivity in 

                                                                                                             
99.  Jeanette L. Schroeder, Note, The Vulnerability of Asylum Adjudications 

to Subconscious Cultural Biases: Demanding American Narrative Norms, 97 B.U. 
L. REV. 315, 328 (2017). 

100.  Conroy, supra note 19, at 34 (quoting Fletcher, supra note 17, at 121); 
see also Bowmani, supra note 95, at 32 (quoting same). 

101.  Bowmani, supra note 95, at 35; see also Todorovic v. U.S. Att’y Gen., 
621 F.3d 1318, 1325–26 (11th Cir. 2010) (holding that the IJ’s negative credibility 
determination impermissibly relied on stereotypes as a substitute for substantial 
evidence). Though an IJ’s demeanor assessment is given great deference and 
credibility determinations are “largely unreviewable,” these determinations must 
“rest on substantial evidence, rather than on conjecture or speculation.” Id. at 1325. 

102.  Bowmani, supra note 95, at 34. 
103.  Id. at 34 (discussing Rezhdo v. Att’y Gen., 187 F. App’x 193 (3d Cir. 

2006)). 
104.  Fletcher, supra note 17, at 121. 
105.  Id. 
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assessing credibility.106 The INS Guidelines recognized the varied 
effects of trauma on demeanor: 

The demeanor of traumatized applicants can vary. 
They may appear numb or show emotional passivity 
when recounting past events of mistreatment. Some 
applicants may give matter-of-fact recitations of 
serious instances of mistreatment[.] Trauma may also 
cause memory loss or distortion, and may cause other 
applicants to block certain experiences from their 
minds in order not to relive their horror by the 
retelling.107 

Nevertheless, the REAL ID Act’s unqualified inclusion of 
demeanor among the credibility factors to be considered allows IJs  
to grant or deny asylum claims based on their personal beliefs as to 
how a trauma survivor ought to act.108 This is especially problematic 
for women asylum applicants who are survivors of trauma. While IJs 
typically expect to see applicants convey emotion and feeling in  
giving a credible asylum testimony,109 trauma survivors often suffer 
from Post-Traumatic Stress Disorder (PTSD) and Major Depressive 
Disorder (MDD), both of which are characterized by “a numbing of 
responsiveness to, or reduced involvement with, the external world.”110 
Those suffering these disorders frequently exhibit a “flat affect,” 
appearing “withdrawn, uninterested, and detached.”111 An IJ assuming 
that someone who actually experienced the traumatic events recounted 
by the asylum applicant would express visible emotion in doing so will 
thus be led to believe an applicant with PTSD- or MDD-induced flat 

                                                                                                             
106.  Memorandum from the Office of International Affairs, Immigration and 

Naturalization Service to All INS Asylum Officers (May 26, 1995) [hereinafter INS 
Guidelines]. 

107.  Id. 
108.  See Kagan, Religious Imposter, supra note 95, at 1191–92 (describing a 

study that found British asylum adjudicators made subjective assumptions,  
both implicit and explicit, regarding “how they believed that people and families 
who experience danger and trauma would act, how genuine refugees would  
behave . . . , and what a truthful refugee account should look like”). 

109.  See Wang, 569 F.3d at 535 (explaining that the IJ found the applicant’s 
testimony incredible because of her “lack of emotion”). 

110.  Melloy, supra note 2, at 653. 
111.  Id. at 653–54 (explaining that, for example, a woman suffering from 

these disorders as a result of her traumatic experiences “may not cry or otherwise 
show emotion when discussing her child’s abduction by government officials”). 
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affect is being dishonest.112 Though both men and women may display 
a flat affect, it undercuts women’s credibility more severely. American 
culture presumes that women communicate through their emotions 
and men communicate through their ideas, such that an IJ is more 
likely to find that a woman’s lack of emotion undermines her 
credibility.113 

The U.N. High Commissioner for Refugees has recognized this 
conflict and issued guidelines dictating that “[t]he type and level of 
emotion displayed during the recounting of her experiences should not 
affect a woman’s credibility.”114 Even so, IJs will use demeanor to make 
negative credibility determinations based on their own inexpert ideas 
of how women should respond to and retell their persecutions, and may 
make adverse credibility determinations for survivors who do not 
exhibit “the occasional pauses one would expect while [stopping] to 
remember the details of terrible experiences[,] . . . visible change 
in . . . countenance[,] or signs of emotional upheaval.”115 

The judiciary is not above such bias: the ABA has noted bias  
in the judiciary along gender lines—such as in rape cases where a 
woman’s credibility is presumed to be tied to her sexuality—and courts 
have been criticized for harboring implicit racial biases, as exhibited 
by sentencing disparities for criminal convictions.116 Adjudicators’ 
decisions are impacted by their own background, experiences, race, 
gender, and culture.117 For example, a study found that IJs who 
previously worked in positions that were adverse to immigrants, such 
as the Trial Attorneys for the Department of Homeland Security 
responsible for bringing and trying removal cases against immigrants, 

                                                                                                             
112.  Id. at 654. 
113.  Id. 
114.  Fletcher, supra note 17, at 121 (quoting U.N. High Commissioner for 

Refugees, Guidelines on International Protection: Gender-Related Persecution 
within the context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol 
relating to the Status of Refugees, 10, HCR/GIP/02/01 (May 7, 2002)). 

115.  Fletcher, supra note 17, at 121–22 (citing and quoting Paramasamy v. 
Ashcroft, 295 F.3d 1047, 1048–49 (9th Cir. 2002)). See also Wang v. Holder,  
569 F.3d 531, 535, (5th Cir. 2009) (upholding adverse credibility determination 
where the IJ found applicant’s “testimony about her incarcerations and beatings 
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116.  Gupta, supra note 85, at 29–30 (further explaining that bias has also 
been noted on the basis of class, wealth, and region). 

117.  Id. at 30–31. 
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were significantly less likely to grant asylum than IJs who had not.118 
Furthermore, asylum grant rates have been found to be 44% higher for 
female than for male IJs, demonstrating the degree to which IJs’ 
personal characteristics may impact their decision-making.119 

An IJ’s individual bias has many opportunities to manifest 
itself in the assessment of demeanor: demeanor gives aversive 
prejudice the opportunity to rationalize itself, allows for an IJ’s 
assumptions about or feelings towards a particular group to implicitly 
affect their conclusion, and invites the IJ to rely on faulty assumptions 
about how survivors of persecution behave. The pressures and 
constraints of the immigration court system make it extraordinarily 
difficult for IJs to consciously counteract their biases, so that in 
resolving difficult questions, such as determining whether an asylum 
applicant is telling the truth based on nothing but their own testimony, 
the IJ is more likely to instead rely on cognitive shortcuts that make  
it easier for bias to affect an adjudicator’s conclusions.120 This is 
especially so given the emotionally difficult nature of asylum and the 
ambiguity surrounding the meaning and import of “demeanor.”121 

2. Demeanor fosters institutional bias 

Even if IJs attempted to counteract their personal biases, 
demeanor as a credibility factor favors certain cultural norms, allowing 
institutional bias—bias inherent in the system of asylum adjudication 
itself rather than the bias of individual IJs—to negatively impact a 

                                                                                                             
118.  Marouf, supra note 88, at 429 (noting that the majority of IJs previously 

worked in these adversarial positions); see also Jaya Ramji-Nogales et al., Refugee 
Roulette: Disparities in Asylum Adjudication, 60 STAN. L. REV. 295, 345–46 (2007). 

119.  Gupta, supra note 85, at 41; see also Ramji-Nogales, supra note 118, at 
377. 

120.  See Gupta, supra note 85, at 35–36, 43 (explaining that the rushed 
deliberation of immigration courts may lead IJs to engage in “unhealthy 
satisficing,” in which a decision-maker prematurely stops analyzing data and comes 
to a conclusion that relies on heuristics to fill the gaps); see also Melloy, supra note 
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necessary to assess credibility from a culturally sensitive standpoint, IJs have been 
repeatedly criticized for “sloppy and insensitive adjudication”). 

121.  See Gupta, supra note 85, at 35 (quoting Evan R. Seamone, 
Understanding the Person Beneath the Robe: Practical Methods for Neutralizing 
Harmful Judicial Biases, 42 WILLAMETTE L. REV. 1, 27 (2006)) (“Most judges 
experience unhealthy satisficing as a result of (1) emotional reactions to aspects of 
cases that resemble their significant experiences or the experiences of loved ones, 
and (2) ambiguity relating to facts, the definition of words, or legal theories.”). 
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refugee’s credibility determination. The inclusion of demeanor among 
the credibility factors allows this to happen by “fail[ing] to take  
into account how people from different countries interact with 
authority figures in particular, how they talk about traumatic  
personal experiences”122 and by privileging western, Anglo-American 
assumptions of what credible demeanor looks like.123  

Institutional bias within the asylum adjudication system often 
results from a cultural expectation of what a “credible demeanor”  
looks like. The concept of “credible demeanor” is inherently subjective  
and relies on culturally received notions about what it means to  
appear trustworthy. For example, factfinders tend to perceive verbal 
communication traits associated with female speakers—such as 
intensifiers (‘so’ and ‘such’), fillers (‘um,’ ‘er’), and hedging phrases 
(‘sort of’)—as less credible than communication traits associated with 
male speakers.124 These baseline presumptions about what behaviors 
seem credible are not derived from “universal bodily expressions  
of emotion,” but instead result from “a strong cultural overlay 
influenc[ing] both the physical expressions themselves and the ability 
to read them, particularly in individuals from other cultures.”125 

In fact, the traditional Western norms of credible speaking 
which lawyers are taught to practice—and hence judges are taught to 
respect—can be traced back to power struggles in Athenian and Roman 
culture, where “[t]he dominant elite tradition successfully imposed 
aristocratic, upper class demeanor, including the physical habits of 
wealthy foot soldiers, as natural and linked to rationality and truth.”126 

                                                                                                             
122.  Eleanor Acer, Refuge in an Insecure Time: Seeking Asylum in the Post-

9/11 United States, 28 FORDHAM INT’L L.J. 1361, 1393 (2004). 
123.  See Dia. v. Ashcroft, 353 F.3d 228, 274 (3d Cir. 2003) (en banc) (McKee, 

J., concurring) (“Fact finders who are unfamiliar with the mannerisms and 
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124.  Melloy, supra note 2, at 658. Cf. id. at 654 (discussing how the American 
cultural presumption that women express themselves through emotions and men 
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by the effects of trauma on demeanor than men’s). 

125.  Daphne O’Regan, Eying the Body: The Impact of Classical Rules for 
Demeanor, Credibility, Bias, and the Need to Blind Legal Decision Makers, 37 PACE 
L. REV. 379, 386 (2017). 

126.  Id. at 387. 
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To learn to appear credible, law students and lawyers practice this 
“elite delivery” style—in which one takes a supposedly “neutral” stance 
with their feet squared shoulder-width apart, their hands at their 
sides, taking an authoritative posture, and speaking in a low, calm, 
and measured voice.127 The classical Greek culture from which this 
style derives associated credibility with strength, and weakness with 
deception.128 Deviations from the elite style of delivery were disparaged 
as pandering, deceptive, and irrational, such that any demeanor other 
than the elite style was perceived as not credible.129 

Not only are the American legal institution’s perceptions of 
credibility thus rooted in its cultural influences, but it also unfairly 
disadvantages asylum applicants for reasons that have nothing to do 
with the merits of their claims. For example, the association in 
American culture between a higher pitched voice and a lack of 
authority or with an excess of emotion can predispose an IJ to find a 
female asylum applicant’s testimony not credible.130 

This failure to account for cultural, psychological, and practical 
issues and how they affect an asylum applicant’s testimony131 charges 
the seemingly neutral concept of demeanor with such institutional bias 
that asylum applicants are deprived of their due process right to 
impartial adjudication. 

It comes as no surprise, then, that because the significance of 
many behavioral attributes of demeanor is culturally specific and 
varied such that in asylum adjudication, where the applicants come 
from a myriad of cultures, the assumptions held as to the meaning  
of one’s behavior are frequently mistaken.132 In other words, “[t]he 

                                                                                                             
127.  Id. at 388–89. 
128.  Id. at 390, 392–94, 399. 
129.  Id. at 414–15, 432. 
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high-pitched voices should try to lower their pitch due to American culture’s 
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131.  Paskey, supra note 7, at 464. 
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nonverbal cues that people tend to rely on to decide if another person 
is telling the truth vary widely from culture to culture.”133 Previous INS 
Guidelines pointed to variations in the meaning of body language as 
one reason why cultural differences must be considered in assessing an 
asylum applicant’s demeanor for credibility: 

In Anglo-American cultures, people who avert their 
gaze when answering a question, or seem nervous, are 
perceived as untruthful. In other cultures, however, 
body language does not convey the same message. In 
certain Asian cultures, for example, people will avert 
their eyes when speaking to an authority figure as a 
sign of respect,. [sic] This is a product of culture, not 
necessarily credibility.134 

The cultural differences around the import of eye contact can 
have manifestations along fault lines of gender, trauma, and 
nationality; for instance, in authoritarian regimes it is “considered 
impolite for a woman to look a superior in the eye, a practice that may 
have been literally beaten into the asylum applicant.”135 Though a 
prominent non-verbal cue, eye contact is just one way for cultural 
differences to impact demeanor assessments. 

In addition to cultural differences, the direct effects that 
persecution can have on one’s demeanor should not be ignored—the 
fear and distrust a person who was persecuted by their government 
might reasonably have of government officials may make a refugee 
exhibit supposedly suspicious behavior at their asylum hearing, such 
as shifting eyes, nervous and rapid speech, or excessive sweating.136 

Trauma can have drastic impacts on a refugee’s perceived 
credibility, and the failure to account for these impacts seriously 
threatens the refugee’s procedural due process rights.137 An asylum 

                                                                                                             
account—specifically, members of Hispanic cultures may avoid eye contact with an 
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133.  Kagan, Eye of the Beholder, supra note 10, at 379 (citation omitted). 
134.  INS GUIDELINES, supra note 106 (emphasis added); see also Rempell, 

supra note 26, at 403 (“An immigration judge might consider an applicant’s failure 
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135.  Melloy, supra note 2, at 657 (citation omitted). 
136.  Id. at 657–58. 
137.  Cummins, supra note 16, at 287–89. 
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adjudication system’s legitimacy must depend on its ability to 
accurately assess the claims of trauma survivors, as trauma is 
widespread among refugees, who are “ten times more likely to suffer 
PTSD than the general population in the countries where they’ve 
resettled.”138 Unfortunately, the current system incorrectly assumes 
“that a judge with no training in the effects of trauma can reliably 
assess the credibility of a survivor.”139  

In addition to the impacts of flat affect discussed in Part II.B.1, 
supra, trauma can affect an asylum applicant through a range of 
symptoms, which can be grouped into three broad categories: 
hyperarousal, intrusion, and constriction/numbing.140 Hyperarousal is 
a state in which the nervous system is permanently on alert, causing 
survivors to startle easily and react irritably to small provocations.141 
Intrusion is a state commonly referred to as “flashbacks,” in which 
survivors “relive” traumatic events as if they are happening in the 
present moment.142 Constriction or numbing is a state of perception-
change, causing survivors’ present experience to lose qualities of 
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140.  Paskey, supra note 7, at 486; see also Cummins, supra note 16, at  
289–90 (articulating these groupings as: intrusive memories, avoidance and 
numbing, and increased anxiety/heightened emotions (hyperarousal)). 

141.  Paskey, supra note 7, at 486. 
142.  Paskey, supra note 7, at 486. 
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ordinary reality and to seem as though it is happening to someone else. 
This state can be attended by feelings of indifference, detachment,  
and passivity.143 If these symptoms occur while giving testimony,  
an applicant’s credibility could be undermined, such as if their 
hyperarousal causes them to react irritably to the provocations of the 
IJ’s or DHS attorney’s questioning.144 Alternatively, an applicant who 
experiences a flashback while testifying could suffer extreme anxiety 
and even a sense of terror,145 which could cause the appearance of 
nervousness from which IJs frequently infer a lack of credibility. 

Beyond these psychological symptoms, any fair assessment of 
demeanor must acknowledge the emotional impact of trauma and 
torture on one’s ability and willingness to speak in an institutional 
setting, particularly in the context of an individual’s cultural 
background: 

For instance, trauma survivors often feel shame, guilt, 
or self-loathing about their experiences, and survivor’s 
[sic] ability to discuss her experiences in the presence 
of lawyers and judges may be diminished by cultural 
factors, gender roles, a fear of authority figures, or the 
social repercussions of talking about a rape with 
strangers. Moreover, because the goal of torturers is 
often to make their victims talk, a torture survivor may 
associate talking in a legal setting with the experience 
of forced talking under torture.146 

At least one Fourth Circuit decision has recognized the 
“inherent tension [that] exists in evaluating an IJ’s demeanor-based 
conclusions in asylum proceedings” between the broad deference given 
to IJs’ assessments of demeanor and the fact that “linguistic and 
cultural differences, combined with the effects of trauma, caution 
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against normative determinations.”147 The court held that the BIA’s 
refusal to accept a torture victim’s “uncomfortable” appearance as 
normal given their experience reflected “a basic misunderstanding of 
the human condition,” arguing that “the ability to testify in a cool and 
collected manner about an experience of torture would arguably raise 
greater credibility concerns.”148 While it is encouraging to see the court 
take note of trauma’s effects on demeanor, the latter part of its 
argument is still problematic in that it nevertheless imposes a judicial 
view of how trauma survivors are expected to act when discussing their 
trauma—an applicant experiencing constriction/numbing or otherwise 
exhibiting the “flat affect” described in Section II.B.1,149 would 
presumably be damned by her lack of emotion before the Fourth 
Circuit. 

Even without the effects of trauma, the very nature of the 
circumstances in which asylum applicants must bring their claims—in 
which an individual forced to abruptly flee their home and culture  
finds themselves at the mercy of the institutions of a wholly different 
culture—can interfere with their ability to establish credibility. 
Factors of interference include, among others, culture shock, 
subculture, and obstacles posed by using an interpreter.150 Rather than 
recognizing how cultural factors, particularly combined with trauma, 
impact one’s demeanor, guidance issued to asylum officers by the 
current administration appears to disregard the influence of these 
factors, saying that cultural factors such as being detained in a foreign 
land, language barriers, or trauma should not be “significant factors” 
in credibility determinations.151 

Culture shock can affect an asylum seeker’s demeanor by 
causing them to “speak in a confused, nervous, fragmented and 
unconvincing manner,” which may be interpreted by the IJ as 
indicating that the applicant is not telling the truth, but in reality,  
it is merely the manifestation of “anxiety and insecurity caused by  
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the difficulties of life in an entirely new social and cultural 
environment.”152 This risks leading the IJ to interpret the applicant’s 
confused manner of speaking as an indication that the applicant is a 
security threat or otherwise not a refugee.153 Beyond this, the 
difficulties of functioning in a new society are not purely an operation 
of the refugee’s own anxieties, but they can reflect institutional choices 
made by the American legal system that depart from other societies, 
such as limiting participants to speaking only on “relevant matters” in 
their testimony, preventing them from speaking freely.154 

Subculture can affect a refugee’s demeanor in that members of 
political parties and groups which were illegal in their home countries 
develop and internalize a sense of secrecy and suspicion towards 
outsiders, which will make the refugee feel unable to express 
themselves freely and “credibly” in a courtroom—particularly if they 
perceive that the one interrogating them doesn’t share their ideology 
or political views.155 

Further, the frequent necessity of interpreters in asylum 
adjudication poses a barrier to communication that can prejudice  
the applicant’s ability to be perceived as having a credible  
demeanor: interpreters often lack the skill to fully bridge the gap 
between cultures, and the need to go through an interpreter may create 
an extra burden on the applicant’s ability to feel that they can testify 
freely and safely.156 

As the preceding discussion illustrates, institutional biases or 
culturally influenced assumptions about what “truthful” demeanor 
looks like can have devastating impacts, resulting in the denial of 
legitimate claims for asylum. In applying for asylum, an applicant 
without corroborating evidence will be judged on their ability to tell 
their story—the story they tell about their persecution may be all they 
have to save them from being sent back into the grasp of their 
persecutors; in this situation, “the applicant’s credibility becomes a 
proxy for the truth, even though a story that does not conform to our 

                                                                                                             
152.  Kalin, supra note 150, at 232. 
153.  Melloy, supra note 2, at 660–61. 
154.  Kalin, supra note 150, at 232. 
155.  Id. 
156.  Id.; see also Cham v. Att’y Gen., 445 F.3d 683, 687 (3d Cir. 2006) 

(recounting the Wolof-speaking applicant’s difficulty in answering the judge’s 
questions as to his date of birth through an interpreter, explaining “I cannot count 
it in Wolof”). 
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norms for a credible story may, in fact, be true.”157 Because cultural 
norms around credibility are not objective or universal, they should 
not be relied on to deny asylum to a refugee who has told a true story 
of persecution, even if their telling of that story fails to adhere to 
our expectations of what truthfulness looks like. Norms of credible 
demeanor go only to verisimilitude, not veracity—there is no direct, 
intrinsic connection between a story teller who appears truthful and a 
story that is true.158 

3. Demeanor is inaccurate 

The disconnect between appearing truthful and being truthful 
flags an essential problem with demeanor as a factor in credibility 
determinations. Questions of personal and institutional bias aside, 
using demeanor to gauge an asylum applicant’s truthfulness simply 
does not work. Because demeanor is an unreliable, subjective way to 
gauge truthfulness, its consideration impedes an adjudicator’s ability 
to make an accurate credibility determination.159 

Demeanor evidence establishes witness truthfulness “about as 
accurately as a coin flip.”160 Psychological studies have found that the 
majority of people are unable to distinguish “truth from lies . . . based 
on non-verbal cues.”161 Some studies have found that even “police 
perform[] little better than chance and no better than untrained 
subjects at detecting lies”; police officers who participated in the 
studies were only more confident in their ability to do so.162 These 
studies demonstrate that reliance on demeanor as evidence of 
truthfulness is misplaced—“most observers believe they are far better 
at determining witness deception than they actually are.”163 

Despite the courts’ insistence that demeanor is essential in 
evaluating a witness’s testimony,164 legal academics have discredited 

                                                                                                             
157.  Paskey, supra note 7, at 460, 478. 
158.  Id. at 494–95 (observing that many REAL ID credibility factors, 

including demeanor, are elements of discourse (the manner in which a story is told) 
and not story (the actual events told), and therefore have no real bearing on 
whether the story is true). 

159.  See Kagan, Eye of the Beholder, supra note 10, at 378. 
160.  Bennett, supra note 6, at 1332.  
161.  Kagan, Eye of the Beholder, supra note 10, at 379. 
162.  Id. 
163.  Bennett, supra note 6, at 1367. 
164.  See id. at 1332, 1347 (explaining that the notion of demeanor as 

essential to determining witness credibility is deeply embedded in American 
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this type of evidence.165 For example, cognitive psychological studies 
have demonstrated that the “cues” jurors look to when assessing 
witness credibility are wrong; the traditional signals believed to 
indicate lying—a trembling hand, shifty eye contact, stammering 
speech, a furrowed brow, grimacing, nervous blinking, furtive glances, 
or shifty bodies—are merely “cultural myths.”166 In reality, witnesses 
do not give off these “cherished cultural stereotypes,” and the 
stereotypes about liars simply cannot be supported by empirical 
data.167 Furthermore, many fact finders incorrectly confuse a witness’s 
confidence with accuracy, and in reality there is no established 
correlation between confidence and accuracy in witness testimony.168 

Demeanor’s inaccuracy is likely also a function of the subjective 
nature of demeanor assessments, being “highly personal to the 
decision-maker, dependent on personal judgment, perceptions, and 
disposition, and often lacking an articulated logic. They are very 
difficult to review and are likely [to] be inconsistent from one decision-
maker to another.”169 While not solely attributable to demeanor, the 
results of subjectivity, inconsistency, and a lack of strong appellate 
review can be seen in the wide disparities in asylum grant rates 
between IJs.170 

Further explaining this inaccuracy, an applicant’s demeanor 
can be a reaction to the interviewer more than a reflection of what is 
in the applicant’s own mind, as the INS Guidelines noted: “Poor 
interview techniques/cross-cultural skills may cause faulty negative 

                                                                                                             
jurisprudence and underlies the need for “live testimony, the rule against hearsay, 
and the right of confrontation under the Sixth Amendment”). 

165.  O’Regan, supra note 125, at 379 n.3 (“The legal academy no longer 
credits demeanor evidence, yet the courts, with a few exceptions, ignore this 
widespread consensus.”). See also Chad M. Oldfather, Appellate Courts, Historical 
Fact, and the Civil-Criminal Distinction, 57 VAND. L. REV. 437, 440 (2004) (arguing 
that because “people . . . perform poorly at using demeanor” to determine whether 
a person is telling the truth, reliance on a transcript may place appellate courts in 
a superior position to assess witness credibility than those who actually observed 
the testimony). 

166.  Bennett, supra note 6, at 1366–67. 
167.  Id. at 1367 (citing Joseph W. Rand, The Demeanor Gap: Race, Lie 

Detection, and the Jury, 33 CONN. L. REV. 1, 7 (2000)). 
168.  Id. at 1369 (noting that one study found witness accuracy declined 

significantly over the period of a week, but their subjective confidence did not). 
169.  Kagan, Eye of the Beholder, supra note 10, at 374. 
170.  Id. at 37677; see generally Ramji-Nogales, supra note 118 (analyzing 

disparities in asylum grant rates in four levels of the asylum adjudication process). 
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credibility findings.”171 In 2006, the Third Circuit rebuked IJ Ferlise, 
who had bullied an applicant to the point that the applicant became 
extremely nervous and started stuttering; IJ Ferlise then cited  
this “demeanor” as the basis for an adverse credibility finding.172  
Even without going to such cruel extremes, assessing an individual’s 
credibility by trying to glean it from their demeanor can never  
claim the sober, removed deliberation normally ascribed to the work  
of judges, because such assessments are a product not just of what  
the speaker says, “but also the questions, the way the questions  
are asked, and the environment in which they are asked.”173 Indeed,  
a speaker’s behavior is not just a product of their truthfulness; it  
can be affected—potentially negatively in the eyes of an asylum 
adjudicator—by “cultural barriers, language and interpretation 
problems, mental health issues, and the general limitations of human 
memory and communication.”174 

The problems of demeanor are exacerbated in asylum. Because 
demeanor is highly dependent on the personal and cultural 
dispositions of both adjudicator and applicant, as well as on the 
difficult situation experienced by the applicant, and because non-
verbal cues relied on to determine truthfulness vary widely between 
cultures,175 demeanor’s usefulness in asylum adjudication is drastically 
reduced. This is the case even against the above-described baseline of 
inaccuracy, as such adjudications necessarily involve communication 
between people from different cultural and experiential positions. 

The idea that there is some sort of “universal human body 
language that includes inevitable ‘leakage’ of involuntary nonverbal 
cues of deception,” though deeply rooted in Western culture,176 is thus 
unsustainable and particularly untenable in asylum adjudication. 
Fortunately, the traditional wisdom around the effectiveness of 

                                                                                                             
171.  INS Guidelines, supra note 106, at 4. 
172.  Cham v. Attorney Gen. of U.S., 445 F.3d 683, 686–88, 691, 691 n.7  

(3d Cir. 2006) (“Judge Ferlise continually abused an increasingly distraught 
petitioner, rendering him unable to coherently respond to Judge Ferlise’s questions. 
This, of course, enabled Judge Ferlise to then conclude that Cham’s testimony was 
‘totally incredible’ because of inconsistencies and because his demeanor was that of 
‘an individual not telling the truth.’”). 

173.  Kagan, Religious Imposter, supra note 95, at 1185. 
174.  Id. 
175.  Kagan, Eye of the Beholder, supra note 10, at 379. 
176.  O’Regan, supra note 125, at 432–33 (explaining that the assumption of 

“leakage” was used by ancient Greeks to justify judging the credibility of outsiders 
as a matter of nature, rather than personal or systemic ignorance). 
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demeanor may be breaking down. One Seventh Circuit judge, 
recognizing that scientific studies have greatly discredited the efficacy 
of demeanor evidence, noted that “if you want to find a liar you should 
close your eyes and pay attention to what is said, not how it is said or 
what the witness looks like while saying it.”177 Additionally, a survey 
of administrative law judges178 found that ALJs view demeanor 
evidence as having relatively low value.179 However, refugees continue 
to face the risk of being erroneously denied asylum because of faulty 
assumptions about demeanor and credibility.180 

4. Demeanor is unreviewable 

The limited scope of judicial review for assessments of 
demeanor and credibility exacerbate these due process problems. 
Credibility findings are reversible by the BIA only when clearly 
erroneous, and on appeal to federal circuit courts, they are reviewed 
under the highly deferential substantial evidence standard.181 Beyond 
this, however, the REAL ID Act precludes federal courts from 
reviewing discretionary decisions in asylum adjudication. As a result, 
asylum applicants are unable to challenge any but the most egregious 

                                                                                                             
177.  Mitondo v. Mukasey, 523 F.3d 784, 788 (7th Cir. 2008) (Easterbrook, J.) 

(noting that social science has refuted the popular idea, largely received from 
television and movies, that careful attention to witnesses’ demeanor can reveal 
truthfulness, and pointing to one study in which a television audience performed 
more poorly at distinguishing truth from fiction than both newspaper readers and 
radio listeners). 

178.  Immigration Judges, though working within an administrative agency, 
are different from “administrative law judges.” See Judicial Oversight v. Judicial 
Independence, TRAC IMMIGRATION, http://trac.syr.edu/immigration/reports/194 
/include/side_4.html [perma.cc/S2F9-JKKD] (explaining that immigration judges, 
appointed by the Attorney General to act as the Attorney General’s delegates, have 
less independence than administrative law judges, who “derive their power through 
Congressional legislation[,] . . . are not evaluated by the agency in which they 
conduct hearings[,] and may only be fired for good cause after an independent 
hearing process”). 

179.  See generally Gregory L. Ogden, The Role of Demeanor Evidence in 
Determining Credibility of Witnesses in Fact Finding: The Views of ALJs, 20  
J. NAT’L ASS’N ADMIN. L. JUDGES 1 (2000). 

180.  See Guglielmo Vedirame, Human Rights and Refugees: The Case of 
Kenya, 12 J. REFUGEE STUD. 54, 59 (1999) (noting that one UNHCR officer claimed 
to be able to “understand if someone is lying or not in the first minute of the 
interview”). 

181.  Paskey, supra note 7, at 475 (citing 8 C.F.R. § 1003.1(d)(3)(i) and Xiao 
Ji Chen v. U.S. Dep’t of Justice, 471 F.3d 315, 334 n.13 (2d Cir. 2006)). 
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displays of bias by an IJ.182 Credibility determinations are almost  
never overturned by federal appeals courts: an empirical review of  
over four hundred 2010 appellate court decisions reviewing IJs’ 
negative credibility determinations found that 96% of cases resulted in 
affirmations of the IJ’s negative credibility finding and decision to  
deny asylum.183 This extreme level of deference is inappropriate for 
reviewing demeanor assessments, as they are especially vulnerable to 
being tainted by the implicit bias infused by an IJ’s culture and 
background.184 

In addition to failing to provide a much-needed check on IJ 
bias, the lack of appellate review also results in a lack of clear judicial 
standards to be applied to credibility determinations. Demeanor 
assessments are treated as deference-entitled questions of fact by the 
BIA and unreviewable exercises of IJ discretion by federal appeals 
courts. This means that those standards never get the chance to “evolve 
gradually through jurisprudence.”185 The problem is exacerbated by the 
BIA’s rare use of its powers to make legal rules, instead only publishing 
a handful of decisions each year. It is therefore “nearly impossible for 
an IJ or an applicant to discern clear standards necessary to establish 
a successful claim.”186 

What governs then is a problematic standard of deference.  
The high degree of deference given to IJs’ credibility determinations  
is based on the assumption that the initial decision makers, who 
witnessed the testimony in person, are in the best position to  
review that testimony, an assumption which emphasizes the role of 
demeanor.187 Given demeanor’s vulnerability to bias,188 dependence on 
inaccurate assumptions about the body language of liars,189 and 

                                                                                                             
182.  Bowmani, supra note 95, at 32–33. 
183.  Paskey, supra note 7, at 476. The empirical study also found that judges 

cited to the applicant’s demeanor in 18% of all cases. Id. at 477. 
184.  Gupta, supra note 85, at 41–42. 
185.  Kagan, Religious Imposter, supra note 95, at 1184 (discussing how the 

same problem is posed by the lack of rigorous appellate review of credibility in 
refugee status determinations, where credibility is similarly treated as a question 
of fact rather than law). 

186.  Bowmani, supra note 95, at 33. 
187.  Kagan, Eye of the Beholder, supra note 10, at 408. 
188.  See supra Part II.B.1. 
189.  See supra Part II.B.3. 
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problems in interpreting non-verbal communication across cultures, 
this deference is highly questionable.190 

5. Demeanor undermines notice and the right to be heard 
before an impartial adjudicator 

The above analysis shows that the use of demeanor in 
credibility determinations risks depriving asylum applicants of the two 
essential features of due process: notice and the right to be heard before 
an impartial adjudicator. Asylum applicants are deprived of notice 
because the ambiguity of demeanor, and the fact that demeanor can be 
interpreted in different ways by different IJs, makes it impossible for 
asylum applicants to know the standards by which their claims will be 
judged. The emphasis on demeanor has led some applicants to believe 
they need to “perform” aspects of their persecution.191 This places them 
in a double bind in which applicants may be held to have an untruthful 
demeanor by one IJ for giving the impression of being imperfectly 
committed to memory, but be denied credibility by another IJ for 
appearing overly rehearsed.192 This problem is exacerbated by the  
fact that the BIA rarely publishes full opinions setting and  
defining applicable legal standards, creating a system in which neither 

                                                                                                             
190.  Kagan, Eye of the Beholder, supra note 10, at 408 (noting that both the 

INS and the BIA have expressed that “demeanor should not be the sole basis for a 
negative credibility finding in asylum cases”); see also supra Part II.B.2 (discussing 
how demeanor consideration presents a risk of erroneous deprivation of due 
process). 

191.  Conroy, supra note 19, at 35 (discussing how a heightened  
importance placed by adjudicators on applicants’ testimonial behavior encourages 
“premeditated performance” by the applicants); see also Bowmani, supra note 95, 
at 32 (“By placing a heightened importance on the testimonial behavior of 
applicants, the REAL ID Act also creates the expectation that refugees should 
perform their identities in such a way as to seem credible to the judging official, 
usually based on stereotypes.”) (citations omitted); Eke v. Mukasey, 512 F.3d 372, 
382–83 (7th Cir. 2008) (in which asylum applicant argued on appeal that had he 
been able to testify in person, rather than in tele-video format, the IJ would have 
recognized that he was actually homosexual). 

192.  Compare Li Hua Lin v. U.S. Dep’t of Justice, 453 F.3d 99, 109  
(2d Cir. 2006) (considering the IJ’s observation that the applicant’s testimony had 
the “impression” of being an attempt to relate back information “not reduced to 
memorization very successfully,” rather than a recounting of actual experience, to 
be a legitimate ground for skepticism), with Wang v. Holder, 569 F.3d 531, 535  
(5th Cir. 2009) (upholding adverse credibility determination where the IJ thought 
the applicant’s demeanor indicated she had “rehearsed a story . . . rather 
than . . . lived the events.”). 
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IJ nor applicant can discern clear credibility standards.193 Such a  
state is inexcusable as a matter of due process, as applicants are 
constitutionally entitled to know the standards by which their claims 
will be judged.194 Where, as here, the standards do not exist, or are  
so vague as to be applied in wildly disparate and even directly 
contradictory manners by various IJs, an asylum applicant cannot 
possibly be said to have notice of those standards. 

Demeanor also deprives asylum applicants of an impartial 
adjudicator by allowing for claims to be rejected not on the basis  
of their validity but as a matter of bias, faulty assumptions as to  
what indicates truthfulness, and a lack of constraint on IJ discretion. 
An applicant’s bias motion can be supported when an IJ’s remarks 
“reveal an opinion that derives from an extrajudicial source.”195 As the 
preceding discussion demonstrates, a credibility determination based 
on demeanor necessarily derives from extrajudicial sources. Demeanor 
has no direct connection to truth,196 and its evaluation is really nothing 
but a reflection of personal and institutional bias,197 unsupported 
cultural myths about the body language of liars,198 and a complete lack 
of judicial standards.199 

Demeanor thus makes credibility determinations a matter of 
subjective personal impressions and gut feelings, rather than objective 
judicial application of law to fact.200 

                                                                                                             
193.  Bowmani, supra note 95, at 33; see also Kagan, Religious Imposter, 

supra note 95, at 1184 (noting that credibility determinations are treated as 
questions of fact rather than law and are therefore not subject to rigorous appellate 
review, meaning that the standards of credibility assessment do not evolve 
gradually through jurisprudence). 

194.  See Huysev v Mukasey, 528 F.3d 1172, 1182 (9th Cir. 2008) (holding 
that due process is violated where the applicant is not given adequate notice of the 
procedures and standards to be applied to their claims for relief). 

195.  Liteky v. United States, 510 U.S. 540, 555 (1994). 
196.  Paskey, supra note 7, at 494–95. 
197.  See Marouf, supra note 88, at 438 (explaining how implicit attitudes are 

especially likely to influence credibility assessments in asylum cases, because 
evaluations of non-verbal cues such as demeanor tend to occur implicitly); see also 
Kagan, Eye of the Beholder, supra note 10, at 379 (arguing that demeanor is highly 
dependent on personal and cultural dispositions). 

198.  Bennett, supra note 6, at 1366–67. 
199.  See Bowmani, supra note 95, at 33 (arguing that a lack of BIA precedent 

means that IJs as well as applicants are left without clear standards to apply in 
adjudicating asylum claims). 

200.  See Kagan, Eye of the Beholder, supra note 10, at 374–76 (arguing that 
credibility assessments should be objective and not based on an adjudicator’s 
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C. The Government’s Interest 

Proponents of the REAL ID Act’s credibility provisions point to 
the need to distinguish between legitimate and illegitimate claims for 
asylum, in part for reasons of national security.201 As demonstrated 
below, these justifications fail to outweigh the asylum applicant’s due 
process interests threatened by the use of demeanor in credibility 
determinations. 

The REAL ID Act, in attempting to establish a uniform 
credibility standard,202 has had the opposite effect by giving IJs the 
“ability to make subjective, capricious determinations about the 
credibility of asylum applicants.”203 The lack of judicially developed 
standards guiding the assessment of demeanor, discussed in Part 
III.B.4, results in credibility assessments operating as a matter of 
subjective “gut feelings” rather than as a uniform, objective analysis.204 

The legislative history of the REAL ID Act shows that it was 
presented couched in the language of security and the need to identify 
asylum fraud. The bill was “tout[ed] . . . as a necessary tool to combat 
post–September 11 terrorism,” and defended on the grounds that “by 
‘ferreting out asylum fraud,’ the new provisions would protect bona fide 
asylum seekers.”205 

The security and fraud concerns fail for two reasons. First, 
asylum law prohibited anyone who posed a security threat or was 
suspected of being a terrorist from obtaining asylum prior to the 
passage of the REAL ID Act, and extensive security checks were 
already required under the INA.206 The design of the REAL ID Act and 

                                                                                                             
emotional impressions of a person, as illustrated by refugee status determinations 
performed by the UNHCR); see also id. at 377 (“As much as possible, refugee status 
determination should be about assessing whether a person is in danger of  
human rights violations, not about personal impressions applicants make on 
adjudicators.”). 

201.  Marisa Silenzi Cianciarulo, Terrorism and Asylum Seekers: Why the 
REAL ID Act Is a False Promise, 43 HARV. J. ON LEGIS. 101, 101–02 (2006). 

202.  In re J-Y-C-, 24 I&N Dec. 260, 262 (B.I.A. 2007) (quoting H.R. Rep.  
109–72, at 166–67 (2005) (Conf. Rep.)). 

203.  See Melloy, supra note 2, at 652 (predicting this outcome not long after 
the Act’s passage). 

204.  See Kagan, Eye of the Beholder, supra note 10, at 375 (discussing the 
risk that subjectivity in credibility assessments can have on the perceived 
legitimacy of the asylum system). 

205.  Melloy, supra note 2, at 651. 
206.  Garcia, supra note 132, at 306; see also HUMAN RIGHTS FIRST, BARS & 

SECURITY SCREENING IN THE ASYLUM & REFUGEE PROCESS (2013), http://www 
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the particular ways in which it burdens asylum seekers do not fit with 
the purported goal of screening terrorists. As Marisa Silenzi 
Cianciarulo points out: 

[T]he Real ID Act . . . illogically focuses on shoring up 
an asylum system that already was a difficult and 
unattractive means of gaining legal status in the 
United States. . . . Moreover, application of the Real ID 
Act’s asylum provisions is not limited to asylum 
seekers who may match the profile of a terrorist. It 
instead affects all asylum seekers, including those 
fleeing female genital mutilation, domestic violence, 
religious persecution, politically based persecution, 
genocide, and ethnic cleansing.207 

Second, because demeanor is an inaccurate method of 
assessing whether the asylum applicant is telling the truth,208 the  
use of demeanor evidence in asylum proceedings fails to serve these 
interests. The government’s interest in identifying and stopping 
asylum fraud cannot be accomplished if the system’s primary check on 
fraud is ineffective.209 The same can be said for the government’s 
interest in keeping out security threats. 

In light of demeanor’s ineffectiveness in serving any of the 
offered government interests, these interests cannot be said to 
outweigh an applicant’s need to avoid persecution and obtain liberty. 
While the erroneous denial of asylum to a legitimate refugee can place 
the refugee’s life and safety directly in danger, there is little to be lost 
by the faulty grant of asylum to someone who is not a refugee.210 

                                                                                                             
.humanrightsfirst.org/wp-content/uploads/HRF-Security-Safeguards.pdf [perma.cc 
/CPQ9-JXFB] (detailing the various security related bars to obtaining asylum and 
the security and background check procedures which all asylum seekers must 
undergo). 

207.  Cianciarulo, supra note 201, at 103. 
208.  See supra Part II.B.3. 
209.  See Paskey, supra note 7, at 521 (arguing that asylum adjudication’s 

system of adversarial cross-examination, without evidence to contradict the 
applicant’s testimony, is an inaccurate and ineffective way to stop asylum fraud); 
see also Kagan, Eye of the Beholder, supra note 10, at 414 (“Refugee status 
determination should not overestimate human beings’ ability to tell when one 
another are being dishonest. Just as refugee claimants rarely have enough evidence 
to conclusively ‘prove’ their claims, adjudicators and governments rarely have 
enough evidence to conclusively prove that claimants are committing fraud.”). 

210.  Paskey, supra note 7, at 522. 
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One may argue that demeanor is too essential to the 
functioning of the American legal system to be treated differently in 
asylum adjudications—that the departure from tradition would be too 
great a burden, and the mere fact that the concept is intricately woven 
into our system shows that it is both an appropriate and necessary  
part of evaluating witness testimony. However, this overlooks the 
critical ways in which asylum adjudications differ from other legal 
proceedings. 

As described by Michael Kagan, asylum adjudications are 
marked by several characteristics which, while no one may be wholly 
unique to asylum, together make the process distinct: (1) asylum 
adjudications are largely concerned with future risks, rather than 
solely with past facts, (2) refugees rarely have access to much 
documentary or witness evidence to support their claims, so judges 
must often make decisions based on incomplete information, (3) the 
process invariably involves applicants from different cultures and 
language backgrounds,211 (4) the purpose of the process is to protect  
an individual, rather than to assign blame or divide rights and 
responsibilities between adverse parties, and (5) errant decisions can 
have particularly grave consequences.212 Asylum adjudication is a 
unique species of legal proceeding, and the fact that courts have 
traditionally used certain mechanisms in other types of legal 
proceedings does not justify putting refugees’ due process rights in 
such grave danger. 

Asylum adjudication is unique in another way. The only other 
context in which comparable life and liberty interests are put at risk is 
in criminal law, where the burden of proof lies with the government 
rather than with the defendant.213 In asylum proceedings, however, the 
burden is on the applicant to prove their claim.214 In criminal law,  
if the only evidence in a case were the defendant’s own declaration of 

                                                                                                             
211.  Dia. v. Ashcroft, 353 F.3d 228, 273–74 (3d Cir. 2003) (en banc) (McKee, 

J., concurring) (recognizing the law’s longstanding recognition of a relationship 
between demeanor and credibility but countering that “this principle has evolved 
in the context of proceedings where the fact finder and witnesses share a common 
culture.”). 

212.  See Kagan, Eye of the Beholder, supra note 10, at 406–07 (referencing 
these five characteristics as reasons why the typical justifications for deferential 
review are misplaced in the context of refugee status determinations). 

213.  See, e.g., United States v. Nerey, 877 F.3d 956, 970 (11th Cir. 2017) 
(“[T]he government in a criminal proceeding has the burden of proving every 
element of the charged offense beyond a reasonable doubt.”). 

214.  INA § 208(b)(1)(B)(i) (AILA 2018). 
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their innocence, there would be an insufficient basis upon which a  
court could sustain a conviction, regardless of how that testimony were 
weighed.215 In fact, a prosecutor would be unlikely to bring a case  
with such a dearth of evidence to trial in the first place.216 A criminal 
defendant cannot be convicted purely because of their own inability to 
prove their innocence—the government must provide positive evidence 
as to their guilt.217 In asylum adjudications, however, the burden of 
proof is on the applicant, so that when the only evidence is their own 
testimony, if that testimony is found not to be credible they will be 
denied asylum, and thus deprived of their liberty and potentially their 
life.218 The fact that demeanor evidence is a regular, if not critical, 
aspect of criminal adjudication thus cannot be used to support the  
use of demeanor evidence in asylum adjudication, because the 
consequences of a single demeanor finding vary so wildly between the 
two adjudication systems. 

III. PROTECTING DUE PROCESS: DISREGARDING DEMEANOR OR 
ESTABLISHING A PRESUMPTION OF CREDIBILITY 

The historic roots of demeanor in the American legal system, 
often connected with the desire to protect due process, make it difficult 
to approach the problem that due process is in fact threatened by 
demeanor. Some have suggested that IJs be trained to counteract  
bias and be made to demonstrate a degree of cultural competency,219  
but this is unlikely to successfully address the problem for multiple 
reasons. Due to the heavy time pressure and cognitive load placed  
on immigration judges, they may simply not have the capacity to  
make the kind of cautious adjustments which this training would 

                                                                                                             
215.  See Nerey, 877 F.3d at 970.  
216.  See id. 
217.  See id. (stating that prosecutors may not improperly shift the burden of 

proof to the defendant). 
218.  INA § 208(b)(1)(B)(i) (AILA 2018) (placing the burden of proof on the 

applicant to establish that they are a refugee); see also INA § 208(b)(1)(B)(iii) (AILA 
2018) (providing that there is no presumption of credibility for asylum applicants). 

219.  See Marouf, supra note 88, at 447–48 (suggesting that IJs be trained in 
identifying how implicit bias can alter their assessments of demeanor); see also 
Gupta, supra note 85, at 51 (arguing that this kind of training “on the impact of 
bias on their decision making . . . could encourage immigration judges to 
consciously acknowledge and reject those biases.”). 
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instruct them to do;220 the body of immigration judges has repeatedly 
experienced problems with careless and insensitive adjudication;221 
and such training would not be able to address the fact that demeanor 
is an inherently inaccurate way to determine truthfulness.222 The link 
between demeanor and credibility is inherently fraught, regardless of 
what is in the mind of the adjudicator. Therefore, solutions to the  
due process problems caused by demeanor must be focused on the 
factor itself. This Note proposes two possible solutions: one is to strike 
demeanor altogether from the credibility factors, removing it from the 
consideration entirely, and the other is to establish a presumption of 
credibility for asylum applicants, mitigating the damage caused by 
demeanor’s inherent flaws. 

A. Rejecting Demeanor 

Potentially the more obvious solution to the problem is to 
eliminate demeanor as a credibility factor altogether. Without even 
reaching the due process issues, it has been argued that demeanor’s 
unreliability and subjectivity alone warrant disregarding it in 
credibility assessments, that its subjectivity undermines confidence in 
the asylum system by making it appear arbitrary, and that due to its 
unreliability, credibility standards overall “would be improved by 
prohibiting any consideration of non-verbal credibility assessments.”223 
By considering these functional flaws in light of the Mathews factors 
discussed above, we see that striking demeanor is not just practical but 
constitutionally necessary. 

One may protest that our system needs to allow IJs the 
discretion to differentiate between legitimate and illegitimate asylum 
claims, and because the process allows asylum applicants to prove 
their claims by credible testimony alone, IJs need every tool available 
to assist in determining whether an applicant’s testimony is in fact 
credible. However, because assessing demeanor is not an effective 
method of determining whether or not a speaker is telling the truth, 
its consideration does not serve this credibility purpose. 

                                                                                                             
220.  See Marouf, supra note 88, at 434 (“Implicit attitudes surface when 

individuals are under time pressure and a heavy cognitive load—conditions that 
clearly apply to IJs.”). 

221.  See Melloy, supra note 2, at 663 (discussing “how thoughtless 
adjudication exacerbates the potential for erroneous credibility determinations 
under the REAL ID Act”). 

222.  See supra Part II.B.3. 
223.  Kagan, Eye of the Beholder, supra note 10, at 375, 378–79. 
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Moreover, the REAL ID Act allows for a broad range of 
credibility factors to be used in assessing an applicant’s testimony 
without resorting to demeanor. An IJ may consider the testimony’s 
inherent plausibility, its consistency with the applicant’s written 
statements, the internal consistency of the statements with other 
evidence of record, and any inaccuracies or falsehoods in those 
statements as indicators of credibility, regardless of whether an 
inconsistency, inaccuracy, or falsehood goes to the applicant’s claim.224 
All of these are arguably more effective in determining an applicant’s 
credibility, because they go to consideration of the content of the 
testimony in an attempt to determine whether that content can 
plausibly be perceived as truthful, or if there are objective reasons to 
call the applicant’s statements into doubt. 

The problem with removing demeanor as a factor altogether, 
and thus relying more heavily on the other REAL ID credibility factors, 
is that these factors pose their own problems, particularly for survivors 
of persecution and trauma. “Inherent plausibility” appears to ask the 
IJ to make decisions based on their own assumptions about what a 
persecutor or persecuted person would do in a given situation, much  
as demeanor asks the IJ to make decisions based on their own 
assumptions about how a persecuted person would act when retelling 
their experience. The conditions causing refugees to flee and seek 
asylum are inherently extreme conditions which may, by their 
extremity alone, seem implausible to those who have spent their entire 
lives in the relative comfort and stability of American society. IJs are 
therefore arguably not qualified to assess whether a refugee’s claim is 
“plausible.”225 

The consistency requirements also prejudice trauma survivors. 
Consistency requires the details of an applicant’s story to remain 
unchanged from the moment they entered the United States through 
the end of their hearings with the IJ. However, trauma is known to 
directly affect the survivor’s memory, so that their healing process  

                                                                                                             
224.  INA § 208(b)(1)(B)(iii) (AILA 2018). The statute also contains a catch-

all clause, allowing IJs to consider “any other relevant factor.” Id. 
225.  See Li Hua Lin v. U.S. Dep’t of Justice, 453 F.3d 99, 110–11 (2d Cir. 

2006) (holding that the IJ improperly speculated as to the implausibility of 
applicant’s account of being subjected to forced sterilization; the IJ thought the 
procedure described by the applicant could not be performed on someone writhing 
in pain but failed to provide any evidence supporting the conclusion that one 
experiencing the pain described would necessarily writhe or that the procedure 
could not be performed under the conditions to which the applicant testified). 
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is itself a process of developing a memory and narrative of what 
happened to them—a narrative which may change as the survivor 
heals, even with regards to core details that individuals who have not 
personally experienced trauma would assume that anyone would 
remember clearly.226 

Furthermore, because inconsistencies and inaccuracies need 
not go to the heart of the claim to defeat the applicant’s credibility, 
striking demeanor from the consideration may result in IJs putting 
even more weight on immaterial inconsistencies or inaccuracies. It is 
therefore necessary to be cautious in considering whether to strike 
demeanor from credibility determinations. Nevertheless, the current 
use of demeanor operates to taint the asylum credibility process, and 
the fact that the process is tainted in other ways is not a reason to 
ignore this deficiency. If anything, it suggests the need for more radical 
reforms to the asylum system as a whole than those considered in this 
Note. 

B. Presuming Credibility 

A less targeted, but potentially more beneficial, solution would 
be to establish a presumption of credibility, rather than amend the 
factors considered in establishing credibility. Currently, the INA 
explicitly denies the presumption of credibility to asylum applicants.227 
Reversing this to instead establish a rule by which asylum applicants 
are presumed credible unless there is an affirmative reason to find 
otherwise would not magically transform demeanor into a sensible and 
fair factor in the consideration but would mitigate its harmful effects 
on refugees in a way that is consistent with the purposes of asylum. 

It has been argued that REAL ID’s statement denying 
applicants the presumption of credibility was in fact an abrogation of 
precedent case law providing claimants “the benefit of the doubt.”228 
However, “the benefit of the doubt” and a “presumption of credibility” 
are not exactly synonymous.229 The UNHCR 1979 Handbook on 

                                                                                                             
226.  Paskey, supra note 7, at 487–88. 
227.  INA § 208(b)(1)(B)(iii) (AILA 2018). 
228.  Fletcher, supra note 17, at 124–25 (citing Zavala-Bonilla v. INS, 730 

F.2d 562, 567 (9th Cir. 1984)). 
229.  See Zavala-Bonilla v. INS, 730 F.2d 562, 567 (9th Cir. 1984) (citing to 

the UNHCR’s prescription in its Handbook on Procedures and Criteria for 
Determining Refugee Status—which recommends that credible accounts should be 
given the benefit of the doubt due to the difficulties non-citizens have in collecting  



392 COLUMBIA HUMAN RIGHTS LAW REVIEW [50:1 

 

Procedures and Criteria for Determining Refugee Status articulated  
a benefit of the doubt rule, which provided that uncorroborated 
testimony by refugee claimants can be enough to prove they meet  
the definition of “refugee,” provided that their account is credible.230 
This does appear to track with at least the letter of the REAL ID  
Act’s general approach to the treatment of uncorroborated applicant 
testimony,231 though the act does give IJs’ the discretion to decide that 
corroboration may be required.232 Nevertheless, some have argued that 
the benefit of the doubt rule is a guiding principle which should shape 
credibility in two ways: (1) negative credibility findings should not be 
based on unsubstantiated suspicions that applicants’ testimonies are 
self-serving, and (2) applicants should be presumed to be telling the 
truth.233 

Establishing the presumption of credibility makes sense 
because the purpose of asylum is to protect people at risk of 
persecution. The risk of erroneously denying asylum for refugees is far 
greater, in the ordinary case, than the risk of erroneously granting 
asylum. The only potential exception would be in the case of security 
threats, but those who are granted asylum must pass rigorous 
background checks. These background checks are designed to identify 
security threats and are presumably more effective than, for example, 
an observation that the applicant started to sweat while testifying. A 

                                                                                                             
proof—to support the court’s directive to the BIA to bear in mind these difficulties 
in considering the record as a whole on remand). 

230.  Kagan, Eye of the Beholder, supra note 10, at 372; see also UNHCR, 
Handbook on Procedures for Determining Refugee Status under the 1951 
Convention and the 1967 Protocol relating to the Status of Refugees, ¶¶ 203–04, 
HCR/IP/4/Rev.1 (1979) (stating that, while recognizing that it is not possible for 
refugees to “prove” every part of their cases, the benefit of the doubt should “only 
be given when all available evidence has been obtained and checked and when the 
examiner is satisfied as to the applicant’s general credibility.”). It thus appears that 
the “benefit of the doubt” principle is a matter of corroboration that only comes into 
play once credibility has been established. 

231.  See INA § 208(b)(1)(B)(ii) (AILA 2018) (“The testimony of the applicant 
may be sufficient to sustain the applicant’s burden without corroboration, but only 
if the applicant satisfies the trier of fact that the applicant’s testimony is credible, 
is persuasive, and refers to specific facts sufficient to demonstrate that the 
applicant is a refugee.”). 

232.  See id. (“Where the trier of fact determines that the applicant should 
provide evidence that corroborates otherwise credible testimony, such evidence 
must be provided unless the applicant does not have the evidence and cannot 
reasonably obtain the evidence.”). 

233.  Kagan, Eye of the Beholder, supra note 10, at 372–73. 
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person’s inability to affirmatively demonstrate that their testimony is 
credible does nothing to reveal that they are a security threat, so in the 
absence of an actual affirmative reason to doubt their credibility, their 
claim should not be denied on the basis of security. 

A potentially more nuanced approach would be to clarify and 
expand the meaning of “credible.” In 1998 the UNHCR issued the 
standard “capable of being believed” for refugee status determinations, 
in which credibility is not a matter of whether the adjudicator 
personally believes the applicant, but instead a more objective inquiry 
as to whether a reasonable person could believe the applicant’s 
testimony.234 The BIA once endorsed a similar “believable” standard in 
In re Mogharrabi.235 While the language of In re Mogharrabi has been 
cited in subsequent BIA and circuit court decisions, these courts 
appear to have treated the standard as a means of determining when 
corroboration of an applicant’s testimony is required,236 rather than 
creating the objective standard of credibility called for by the UNHCR. 
Applying the believability standards to credibility determinations  
also appears to be inconsistent with the extremely deferential standard 
of review currently granted to these courts, in which a negative 
credibility determination is not disturbed unless any reasonable fact 
finder would be compelled to believe the applicant.237 

That being said, making credibility a matter of “believable 
rather than being believed makes clear that an adjudicator should in 
some cases accept the credibility of applicants he or she may personally 
mistrust, since another reasonable person may find the applicant 

                                                                                                             
234.  Id. at 381. 
235.  Id. at 381; see also Mogharrabi, 19 I. & N. Dec. 439, 445 (1987) (interim 

decision) (holding that an alien’s testimony can suffice to meet the burden of proof 
if it is “believable, consistent, and sufficiently detailed to provide a plausible and 
coherent account of the basis for his fear”) (emphasis added). 

236.  See Diallo v. INS, 232 F.3d 279, 285 (2d Cir. 2000) (referring to 
Mogharrabi’s “believable, consistent, and sufficiently detailed” language as the 
“standard concerning the need for corroboration in asylum and withholding of 
deportation cases”). Additionally, there may be some question as to whether the 
Mogharrabi standard remains in place even as to corroboration requirements after 
the passage of the REAL ID Act. See Min Xiu Chen v. Lynch, 661 F. App’x 64, 67 
(2d Cir. 2016) (pointing out that Mogharrabi is a pre-REAL ID Act decision, and 
that the REAL ID Act allows the trier of fact to determine that the applicant should 
provide evidence for otherwise credible testimony). 

237.  See Wang v. Holder, 569 F.3d 531, 538–39 (5th Cir. 2009) (reasoning 
that while, if believed, the applicant’s story would support granting her asylum, 
“nothing in this record compels belief in her story”) (emphasis in original). 
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believable.”238 This would have the benefit of mitigating the effect of 
IJs’ personal biases, as IJs would be forced to look past their personal 
distrust of the applicant to ask if any reasonable person could 
potentially believe the testimony. This would also mitigate the effects 
of certain incorrect assumptions about demeanor and truthfulness, 
both in the expectations of how survivors of persecution would act and 
in stereotypes about the body language of liars. The question, “Is the 
applicant’s account capable of rationally being believed?” would mean 
that it is not enough to say, “The applicant does not appear to me to be 
telling the truth.” Because stereotypical assumptions about demeanor 
are matters of personal, subjective perception rather than rational 
objectivity, the inquiry would then require them to be disregarded. 
This would have a similar result to establishing a presumption of 
credibility, in that it would prevent the IJ from making a negative 
credibility finding without some sort of affirmative, objective reason to 
do so, rather than a mere hunch that the applicant appears to be lying. 

CONCLUSION 

Demeanor as it is currently employed in asylum credibility 
assessments creates an unjustifiable risk of erroneously denying the 
life and liberty interests of refugees who have fled persecution. It 
invites immigration judges to rely on personal bias, culturally-specific 
assumptions, and outdated stereotypes in adjudicating what may 
literally be matters of life or death. It evades clear judicial standards 
and results in unpredictable, inconsistent adjudications. It places 
applicants at the mercy of the whims of their individual adjudicator, 
rather than the measured rule of law. Demeanor results in a system 
that is inconsistent with constitutional due process guarantees, so the 
system must be changed. 

 

                                                                                                             
238.  Kagan, Eye of the Beholder, supra note 10, at 381. 
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